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ADVERTISEMENT. 


HE Doubts and Queſtions in Law, 
collected by the learned Sir John 
Niſbet of Ditleron, who. was Lord Ad- 
vocate, and one of the Lords of Seſſion, in the 
Reign of King Charles II. are here Reſofved and 
Auſwered by the deceaſt Sir James Steuart, who 

alſo held the ſame Office of Lord Advocate above 
eighteen Years, in the Reigns of King William 
and Queen Mary, and of the late Queen Anne : 

And, in the Judgment of all, did very worthi- 
ly ſuſtain the Dignity of that eminent Sta- 
lion. 


H Is ſuperior Knowledge in the Laws, (which 
was but the leaſt Part of his Character) and 
his ſingular Faculty of ſolving Difficulties; did 
render him fully Equal for an Undertaking of 


this Kind: And, if this Eſſay ſhall be found to 


bear any Proportion to the Reputation of the 
Author, it will certainly be very acceptable to all 
that can uſe it. | 
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THE Manuſcript was reviſed once by him- 
ſelf ; but he deſigned a ſecond Review before 


Publication: And, it is a Loſs, it was not done; 


for ſome Additions and Enlargements would, 
probably, have followed upon it. 


THE Queſtions are ſeverally premiſed in 
Dirletons own Words and Method, and diſtin- 


guiſhed by the firſt Letter of his Sirname, as the 


Anſwers or Remarks are * that of Sir James 
Steuart's. 


Tak Index is placed at the End of the Book. 
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A. 
Adjudications. 
NIsBE r. Y the Act of Parliament, upon Compriſings 


or Adjudications, for a Sum of Money, the 
Superior may be forced to enter, or to pay 
; the Debt. Quæritur, If he may be urged 
to enter upon Adjudications proceeding upon Diſpoſitions, in 
Prejudice of the Superior, by obtruding a Vaſſal; ſeeing in 
that Caſe he has not retractum Feudalem ? 3 
A Vaſſal having made a Diſpoſition, or granted a Bond, fo 
diſponing his Lands; will the Superior be obliged to Infeft 
upon Adjudication? Ratio dubitandi, That the Superior, by 
the Act of Parliament, is obliged only to infeft Compriſers 
or Adjudgers, being lawful Creditors: And he has retractum 
Feudalem, paying the Creditor ; and the Debtor has retractum 
Legalem, which 1s not in the Caſe of Diſpoſitions. 


STE UART. The retractus Feudalis ariſing am tl 8 
tract implied betwixt Superior and Vaſſal, ish of Para. 
ment allowed to the Superior charged to enter a Appriſer or 
Adjudger, upon Payment of the Debt. But ſince this is eaſily 


eluded, by giving Bond far above the Value of the Lands 
A appriſed, 


[ 
f 
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2 Doubts and Queſtions in Law, 


appriſed or adjudged ; and that this Method of giving Bond 
above the Value, hath taken Place to free Superiors to enter 
ſingular Succeſſors; the Superior may now be charged upon 
Adjudications founded on Dilpoſitions, as well as for Sums of 
Money, and will only get a Year's Rent for Compoſition. 


N. Is Lands ſhould he adjudged from the apparent Heir 
of Ward lands; Whether will the apparent Heir's Mar- 
riage be due, and affect the ſaid Lands, in Prejudice of the 
Adjudgers? ANSWER, Albeit that it appears, that Marriage 
ſhould be of the Nature of Ward, which is not real as to 
{ingular Succefſors, the Superior having only Right to the 
Duties, which he may uplift; and ex Stylo of a Vovodamus, 
Marriage is not reckoned amongſt real Incumbrances: Yet 
in the Caſe of Thornidikes, the Lords have found Marriage 


real. 


S. Wurns Lands are adjudzed from the apparent Heir 
of Ward-lands, if the Marriage of the apparent Heir was 
fallen, and due by his attaining the Age of Marriage, (Four- 


teen, for Example) before the Adjudication, the Marriage, 


that is, the liquidate Avail thereof, will affect the Adjudger : 
For it becomes debitum Fundi. But if the Lands were ad- 
judged from the apparent Heir in his Pupillarity, and before 
the Marriage fell due; then the Queſtion is greater, eſpecially 


if the Superior be charged. And ?tis thought, the Superior, 


if he enter the Adjudger upon the Charge; then he amits 
both the Ward of the Lands and the Marriage, if not expreſsly 
reſerved: But if he refuſe the Charge, the ſame will not 
prejudge him as to the Ward of the Lands that vaked before ; 
hut it may prejudge him as to the Marriage, ſince it was not 
then due: And if the Adjudication be ſuffered to expire, the 
Adjudger will carry the Lands free of the Marriage, uy the 
Minority will lengthen the Legal. But ſuppoſe the Adjudi- 


cation to be ſatisfied within the Legal, or that the Superior 


had himſelf ſatisfied the Adjudication ; and that the Perſon 
adjudged from was ſtill unmarried; the Marriage would 


be due. 


N. WHETHER, as Reverſions that are compriſed need no 
Intimation, in reſpect of the Series of Solemnities that is in 
Compriſings, by which they become ſo public, that they are 
preſumed to be known to the Perſon liable; if there be not 
eagem Ratio in Adjudications, being now of the Nature of or- 
dinary Decreets? 


Ir 
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Reſolved and Anſwered. 3 


Ir at leaſt there be a Difference betwixt Bonds and Rever- 
ſions, ſo that as to Bonds when there is a Competition of 
two Compriſers, the Poſterior intimating thould be pre- 
ferred? | 

AN heritable Bond being adjudged, tho? there be no Neceſ 
ſity of Iutimation, becauic Adjudications and Compriſings 
are public Rights upon Record: Quæritur, It the Debtor 
paying bona fide to the Perſon to whom he granted the Bond, 
will be in tuto, the ſaid Adjudication not being intimate? 
ANSWER, It is thought, That he ſhould be in zuto; ſeeing 
Intimations are required for two Effects, viz. Either to com- 
plete the Right by Aſſignation; or, to certiorate the Debtor, 
that he make Payment to no other Perſon. And tho? an 
Adjudication be ſufficient as to the ſaid firſt Effect, an Intima- 
tion is neceſſary as to the other, unleſs the Debtor be called 


in the Adjudication. 


S. WurN Reverſions or Bonds were of old appriſed, it 
was thought, that the Appriſing gave a complete Right, 
without Neceſſity of Intimation: And 'tis thought, that an 
Adjudication of either Reverſion or Bond would have the 
ſame Force without Intimation. But in Intimations, theſe 
two Things above are to be conſidered : 1. As it is a neceſſary 
Step to perfect the Right, and fo the firſt Intimation in the 
aſſigning of Bonds prefers even the poſterior Aſſiguy: Or, 
2. As it is only a Deed needful to put the Perſon concerned 
in mala fide. And in this reſpect, ſoppoſe there were two 
Adjudgers of the ſame Bond; yet the poſterior Adjudger get- 
ting firſt Payment, would ſecure the Debtor : Becauſe there 
being no Intimation made by the firſt Adjudger, he was in 
optima fide to pay to the ſecond. But whether the firſt 
Adjudger ſhould, in this Caſe, repete from the ſecond, may 
be a Queſtion: For if the firſt Adjudger's Right was com- 
plete without Intimation, then he is in the ſame Caſe with 
a common Aſſigny firſt intimating, who might certainly re- 
pete from a ſecond Aſſigny obtaining firſt Payment, at leaſt 
would oblige the Debtor aſſigned to pay over again, and pur- 
ſue bis Warrandice againſt the ſecond Aſſigny. But 'tis 
thought, That tho', where Intimation is judged neceſſary to 
complete the Right, as a Saſine upon a Diſpoſition, the firſt 
Aſſigny intimating may have Action, as ſaid is; notwithſtand- 
ing of the Payment made to the ſecond: Yet, where Intima- 
tion is not needful, as in the Cale of an Appriſer or Adjud- 


ger, he that obtains firſt Pay ment ſhould be for ever ſecured; 
„ 238 
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4 Doubrs and Queſtion: in Law, 


as alſo the Debtor making the Payment, unleſs the firſt Ap- 
priling had been alſo firſt intimate. 

IT may here occur, if it were not more agreeable to Law 
and Juſtice, that the firſt Aſſigny in every Caſe ſhould have 
the better Right, ſo as to prefer him always in the Competi- 
tion, but with this Exception only, for the [ntereſt of Com- 
merce, that the ſecond Aſſigny getting the firſt Payment, 
ſhould be preferred and ſecured againſt the firſt, only for his 
Neglect to intimate. And this Rule I would incline not only 
in the Caſe of Aſſignies competing, but in the Cafe of an 


Aſſigny and Arreſter, that is, that the firſt Aſſigny ſhould 


always be preferred to the Arreſter, even without Intimation, 
unleſs the poſterior Arreſter do firſt recover Pay ment bona fide. 


And thus I would alſo prefer the Arreſter perpetually to a 


poſterior Aſſigny, whether intimating or not: But our Practique 
diſtinguiſhes, as hath been ſaid, betwixt common Aſſigna- 
tions which require Intimation as a completing Solemnity, 
and Aſſignies by appriſing or adjudging, where an Intimation 
is no further neceſſary than to put in mala fide, and where 
Payment made bona fide to a poſterior Appriſer would be 


ſuſtained, 


N. Is Superiors who are Subjects only, will be obliged to 
receive Adjudgers to be their Vatlals, having adjudged not for 
Debt but upon Diſpoſitions? And if the King be in another 


Condition ? ED 
Ir upon a Diſpoſition, the Receiver ſhould obtain Sentence 


for Damage and Intereſt againſt the Diſponer bis Heir, for 
Implement; If, in that Caſe, the Adjudger ought to be re- 
ceived? Ratio dubitandi, That Primordium inſpiciendum eft - 
And upon the Matter there was not a Debt ab initic. 


S. THEsE two Queſtions are noticed above. 


N. Is a Reduction ex capite minoritatis, not being in- 
tented at the Inſtance of the Minor jus actionis, may be ad- 


judged? 


S. A Minor or Major diſponing validly, the Perſon to 
whom he diſpones being hindered by a prior Diſpoſition, may 
no doubt reduce the Fee ex capite minoritatis, juſt as his 
Author might have done; and ſo an Adjudger may do, if in 
the place of the ſecond Diſpoſition. 


Adwvocation 


p „ < Sg Oy 8 8 - SIS N 
d TOR SE NEE "Rt as S ws $3 4 e . 5 8 
x — ** S n. : 3 "$4 DS —"a Woah a vt N " 
2 CE I LE CIS ANSTEOD * .... A ene, 
* 1 * 4 . R 
8 I r 


— 292 1 2 


FG 1 E * NN * = 00% * a 0 2 
: dn = T7 I IP 8 N * r 5 * > - TE . | , G A 4 "Bp. 
* FIT 7 N n * 2 * y x Y > - b Ly N WW 8 2 + 8 n 8 2 n 
2 . IV" N 2 2 n S . Kr ; « has : ö n 8 Rn, f Wt 2 5 1 EDS) , EST; dog erg 2 N Bis 
Y 3 ee 2 DTT ( I 5” f „ E . — de NO dn Ok „ 
2 „ N 8 . 2 p . 3 6 , wn. od fea 7 et A RO ET; Iv 3 ö 1 > 8 " 
* * 8 _ * To n N 3 Y PS l n r e * 
rr R 3 * N —— Ore RP * * * 


2 8 * 
* " FR OT 
— EDIT cl. r Lal 
a — gs 7 CAPS oe 3 * 


Reſolved and Anfwered. 'F 


Advocation by the Juſtices. 


N. Tf the Juſtices may advocate to themſelves criminal 
Proceſſes depending before Lords of Regality or other 
Judges? It is thought the Lords of Juſticiary cannot advo- 


cate: The taking or advocating Proceſſes from a competent 


Judicatory, upon Reaſons of Advocation, being a Power and 
Prerogative belonging to his Majeſty's ſupreme 13 of 
Seſſion and Council; and Reaſons of Advocation, either upon 
Suſpicion, or ſome other Reaſon merely Civil or of State, 
belong not 'to the Cogniſance of the Juſtices, but to the 
Lords of Seſſion and Council. If they were to advocate, 
the Reaſons of Advocation behoved to be firſt diſcuſſed: And 


what could be the Method, ſince all Proceſſes before the 


Juſtices are ſo peremptory, that Caution muſt be found both 
by Purſuer and Defender ? ; 


S. AFTER the Court of Juſticiary was reformed, and of 
new conſtitute by the Act of Parliament 1672, there has been 
no Difficulty made in their advocating to themſelves criminal 
Proceſſes, from before Regalities or other Judges; and the 
Juſtices are in uſe to liſcu the Reaſons of Advocation in the 
ordinary Form, making the Raiſer of the Advocation always 
find Caution; and they indeed ſeldom remit. 

AND ſeeing the ſaid Ad of Parliament, upon that Reform, 
thought fit to diſcharge the Cuſtom of the Privy Council's 
appointing Aſſeſſors to the Juſtice-Court: It may be alſo 


juſtly thought, that its Sovereignty on Criminals is thereby 


fully eſtablithed, and that Regalities ought no more to re- 
pledge from them; nor in effe&t need they ſo much as allow 
the Bailie of Regality to fit with them, tho” this ſeems to 
have been permitted by Act of Parliament Ja. VI. Par. 11. 
Cap. 29. But the Unlaws and Penalties which by the foreſaid 
Act of Parliament would fall to Regalitics, if Repledging were 
ſtill in uſe, ſhould not be denied. | 


Alimenta. 


N r ſemel alimento, quo nihil in jure magis 
155 favorabile, aut magis perſonale, de eo nec alienatio 
* nec tranſactio rite celebratur; datur enim ut perſona ex- 
hibeatur et utcunque vitam tolleret. Mirum igitur Advo- 

„ catos 


Doubts and Queſtiont in Law, 


& catos primi ordinis tanto conatu et boatu ſummi ope an- 
& niſos, ut judicibus perſuaderent aut i:nponerent, aſſerentes, 
« alimentum uxori conſtitutum, juri mariti obnoxium eſſe, 
cc vel ſaltem creditoribus mariti eſſe integrum illud afficere. 
& Quod enim oſſibus hæret, nec a perſona cui competit avelli 
aut alienari poteſt, illud nec juris miniſterio, aut fictione 
ce transfertur. Quum igitur alimentum adeo perſonale fir 
6“ (ut ſuperius diximus) ut alienari nequit ita ut ab uxore nu- 
« bendo, in maritum non poſſit transferri tacita et quaſi 
& alienatione, ſublato jure mariti, jus creditorum, quod ſubit 
* in conſequentiam et ut acceſſorium, corruit, nec ſubſiſtit 
* magis quam accidens {ine ſubjecto. Broomhall, contra Darſie 
& 7. Julii. 1678.” 


S. Ax Aliment freely and rightly conſtitute ſhould certain- 


ly be obſerved as perſonal in the ſtricteſt Manner; and there- 
fore a Woman, having an Aliment ſo conſtitute in her fa- 
vours, doth not by Marriage tranſmit the famg to her Hul- 
band jure mariti, far leſs to his Creditors or Aſſignies, but he 
may allenarly partake with her in the Benefit thereof for their 
Joint Suſtenance ; for this appears to be the undeniable Con- 
ſequence of their becoming one Fleſh. | 


Altarage. 


N. COME Lands being founded by a Burgeſs of Drin 

| fermline, to an Altar in the Church of Dunfermline, 
for Maintenance of a Chaplain at St Mary's Altar there; and 
it being provided by the Foundation, "That the Founder and 
his Heirs-male ſhould preſent the Chaplain; the ſaid Lands 
being after feued, and ſince diſponed: YQueritur, How (hall 
the Purchaſer be infeft? This Caſe is not under the Act of 
Parliament anent Laick Patronages; the Caſe there being of 
Patronages whereof there is Infeftment holden of the King: 
Whereas the Patronage in queſtion is not by Infeftment, but 
Proviſion, as ſaid is. It is thought, That the Chaplain is 
Superior: And if there be none, a Chaplain ſhould be pre- 


ſented. Caribber. 


— 


ueritur, The Patronage being to the Heirs Male of the 
Founder, and if they do uot preſent within 
Days, the Nean of Gild of that Town ſhould preſent ; whe- 
ther the Heir Male may diſpone the Patronage? Ratio duli- 
tandi, 
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Reſolved and Anſwered, 7 


andi, The Proviſion in the Foundation is not in favours of 


Aſſignies, and the Founder had Confidence only in his Heirs: 
And ſuch an Intereſt being religious, and provided to a Fami- 
ly with the ſaid Subſtitution, {1s not in Commercio. Randiford. 


S. Taz Cafe of this Altarage in Dunfermline, ſeems to 
be included in the general Act of Parliameat 1661, in favours 
of Laick Patrons of Provoſtries, Prebendaries, Chaplainries 
and Altarages: For the Reaſon of that Act is, That the 
Vaſſals of Lands belonging to theſe Altarages, may not re- 
main in the Uncertainty of their Superiors, by Reaſon there 
is no publick Regiſter of thoſe provided to the Title there. 
of; which holds in this Caſe in the Altarage of Dunfermline. 
And the Diſtinction, as if this Patronage were not by Infeft- 
ment holding of the King, but by Proviſion, ſeems to be 


; 2 groundleſs. And farther tis thought, That this Patronage 
Provided to the Founder and his Heirs Male, is both adjudg- 


able and ceſſible: For ſince the Reformation from Popery, 


7 and the old Acts of King James VI. ratified by the ſaid Act, 


1661, theſe Rights may ſeem to ceaſe from their being religi- 


2 ous, and that Notion they had before. 


Annexation to a Barony in another Shire. 


YT * HAT is the Effect f Annexation of Lands, lying 


within one Shire, 0 a Barony lying within ano- 


ther? Whether it be Annexation only, that one Saſine 


iN may be ſufficient for all the Lands, though in ſeveral Shires? 


. 
2 * 
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| 2 Or, that Inhibitions and other Diligence ſhould be uſed at the 
Market- Croſs where the Barony lieth ? 


S. TüESsE Annexations are no wiſe convenient, yet ſuch 
there are: and the Effect of them ought only to be betwixt 
the Superior and his Vaſſals or Tenants; and to make one 
Saſine ſerve within the Barony in the Terms of the Annexation. 


But ſuch private Rights ſhould no wiſe derogate from the pu- 


blic Law and Utility, as to Inliibitions and Interdictions; which 


= ouglt to be execute and regiſtrate where the Lands ly, as the 


Act of Parliament preſcribes. And how theſe Annexations 
ſould be obſerved in the Service of Heirs or other legal Dili- 
gence, may ſtill be Ground of Queſtion: Only this Rule ap- 


$ pcars to be both juſt and reaſonable, That, where the An- 


nexation 
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$ Doubts and Dueſtions in Law, 4 


nexation cannot be obviouſly known by any public Regiſter, 
it needs not be obſerved. | 


— 


Annualrent. 
. A WHOLE Barony of Land being affected with an Annu. _ 
alrent, and being thereafter diſponed in ſeveral Par= 
cels to divers Perſons; It one of the ſaid Purchaſers ſhould 
be diſtreſſed for the whole Annualrent, may he have Recourfrfe 
againſt the others for their proportional Parts, they being in F 
rem correi debendi? | 


S. Ir a whole Barony be affected with an Annualrent, and | 
afterwards diſponed out in Parcels; no doubt any of theſe Par- _ 6 
cels may be diſtreſſed for the whole Annualrent: Nam qua- 5 
libet gleba ſervit. But it is moſt reaſonable, that the Purcha- 
ſer of that Parcel ſhould have his Relief proportionally off 
the Remainder; for which he may compel the Annualrenter 
to make over his Right to him, unleſs the Purchaſer be pre- 
cluded by the Terms of his own Purchaſe. | 


N. A Perſon being infeft in an Annualrent irredeemably, 


ſo that neither the Heritor may redeem, nor the Annual- 1 
renter may by wg his Money; and the Annualrenter not be- x 2 
ing Creditor, but upon the Matter emptor annuus redditus : | 
Queritur, Whether ſuch Annualrents will be liable to ſubſe- \ £ 
quent Laws, reſtricting and leſſening Annualrents? Ratio du- 1 d 
bitandi, Theſe Laws do militate only in the caſe of Munwm, bi 
which 1s not here ; there being neither Sors, nor Uſura, nor 1 
Debitum as to the principal Sum. And though ſuch Annual- tl! 
rents be conſtitute with reſpect to the Sum that was paid, and 
the Annualrents thereof current for the Time, that does not 
alter the Caſe. Seeing the Property of Lands is only bought — ©! 
with the like Conſideration ; and the Annualrents of Money e 
might have heen heightened ; and the Annualrenter wants the 90 
Benefit competent to him in the Caſe of Mutuum, viz. in 
the Caſe of Money lent out for Annuairent, he might uplift 7 
the Sum, and employ it more profitably than for a {mall an- in 
nualrent, | | - be 
m. 
80 


S. WRERE an Annualrent is diſponed irredeemably, that 
is without the Power either of Redemption or Requiſition, _ 


there is no Mutuum in the Caſe; and therefore this Annual | 
rent 
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Neſolved and Anſwered. 9 
rent doth neither riſe nor fall as other Annualrents in mutuo 
do: But it will be liable to all public Burdens according to 
its Value, as Lands are. | 


VN. Ax Annualrent being diſponed to be uplifted out of 


Lands and Teinds, and Infeftment following thereupon : Qu#- 


ritur, What will be the Effect of the ſaid Right as to the Teiud ; 
ſeeing the Ground cannot be poinded for the ſame, theſe not 
being fundus ? Anſwer, The Right of the Teinds might be 
appriſed, and a perſonal Action will be competent againſt the 
Heritor of the Teinds during his Occupation. 


S. Ir an Annualrent be diſponed by an Heritor out of 
his Lands and Teinds, where he hath Right to the Lands on- 
ly by Infeftment, and to the Teinds, it may be, by Tack: 
Yet the Aunualrenter coming to poind, may certainly poind 
the Fruits without Diſtinction. - For, ſuppoſe that the Heri- 
tor ſhould give the Annualrent to he uplifted only out of his 
Lands, without mentioning the Teinds ; yet, if he had Right 
and were poſſeſſed of the Lands, the Annualrenter would poind the 
Rents and Fruits, without Diſtinction; becauſe by his Annualrent, 
he hath right to uplift the ſame out of the whole Fruits; and, 


if there be none to oppoſe to his poinding a ſeparate Right 


to the Teind, (as here there is none) the Teind muſt be poind- 
able with the other Fruits. 


Bur put the Caſe, That a Tackſman of Teinds diſpones an 
Annualrent out of the Teinds he hath in Tack, 'tis there in- 
deed plain, that this Annualrent can no more be poinded for, 
than the Teinds themſelves. But the Right of Annualrent 


would be all conceived, if it did. not bear an Aſſignation from 


the Granter of his Tack of Teinds pro tanto. 


V. Ax Annualrent being diſponed to be by Infeſtment out 


of ſeveral Lands lying diſcontigue : Quæritur, If the Diſpo- 


ner may unite the ſame, ſo that one Infeftment, taken at 
one of the Lands, may be ſufficient for the others ? 


S. IF a Man ſhould difpone an Annualrent out of Lands Iy- 
ing diſcontigue, and appoint a Saſine at one of the Lands to 


be {ſufficient for all, it would not hold: For no Subject can 


make an Union; the uniting of Lands being proper to the 
Sovereigu. | 


B Annualrent 
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Annualrent for Damage. 


N. Quer. TF the Defender ſhould be liable for Annualrent 


of the Price, in fo far as it is more nor the Worth 
of the Lands? It is thought not, becauſe the Sale is not 
certain, and the Defender may get a Buyer at the fame Price : 
And that the Detender was, in bona file to contract with a 
Pupil ſo authorized; and if he have Prejudice, he ſhould 
have Recourſe againſt his Tutor's Repreſentatives: And An- 


nualrent is not due for Damage and Intereſt, until it be decla- 


red. Tweedaale contra Drunimelzier. 


S. WHEN Damage is due, Annualrent is ordinarily thought 
an equal Eſtimate. But in the Caſe here pointed at, there 
was no Damage found for an alledged lower Rate of Lands; 
in reſpect i was lawfully made: And in ſuch Bar- 

ains of Sale, leſs or more, unleſs it be enorm or fraudu- 
ent, makes no Damage. | 1 


Right of Aunualrent. 


N. A PERSON having diſponed Lands with a Procuratory of 

> Reſignation and Infeftment to the Buyer of the Lands, 
and for Security to himſelf, of a Part of the Price for an 
Infeftment of Annualrent redeemable upon Payment of the 


Sum, and with a Clauſe likewiſe, That the Infeftment ſhall 


expire, Queritur Imo, If there be Prejudice to the Buyer, 
that his Right ſhould be ſo aſſected, being his Ground-Rig ht ? 
Anſwer. It is thought, there is none; ſeeing upon Payment, 
if the Party deſire, there may be a Renunciation upon the 
back of both Charter and Saline relating to another of the 
fame Date to the Effect it may be regiſtrate. 

2do, Quæritur, If the ſaid Right, being to be holden of the 
Superior, may be extinguiſhed without Reſignation? Anſwer. 
It, being only a redeemable Right after Redemption, in 
Strict neſs of Form cannot be reſigned, becauſe it is looſed. 
And formerly, in Wadſets of Property the Superior upon the 
Redemption did grant Precepts. And a P.ight of Annualrent 


cannot be reſigned for 2 new Infeftment given to the Heritor's 


Superior; that being inconſiſtent with the Property in one 
Perſon : And therefore a Decreet of Redemption, with the 


Clauſe foreſaid reſolutive in caſe of Redemption relating to 


both, doth ſufficieutly extinguiſh it. And if there ſhould be 
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2 Reſignation in the Superior's Hands, it ſhould not be in favo- 
rem, for the Reaſon foreſaid, or ad remanentiam; but to the 
effect the Annualrent might be renounced, and conſolidate 
with the Property, with the Superior's Conſent. 


S. Tux Caſe here is not ordinary, and not diſtinctly ſet 
down: But there appears nothing material to be marked up- 
on it. For an Annualrent, conſtitute by Infeftment, if to be 


holden of the Diſponer, is extinguiſhed by a Renunciation : 
And if to be holden of the Superior, the Renunciation may 
farther bear a Reſignation back in the Superior's Hands, nei- 
ther in favorem nor ad remaenentian, but expreſsly to extin- 
guiſh the Annualrent, that it may be no more a Burden upon 


the Diſponer's Property. 
Relict's Annuity. 


N. HEN a Huſband is obliged and his Heirs to pay an 


Annuity to his Wife in Liferent, if other Creditors 


be about to do Diligence, and compriſe after his Death: 
Qtæritur, If the Relict may not purſue the Heir to ſecure her, 
and for that Effect, to grant [nfs 

upon a Decreet, adjudge an Annualrent upon that Ground, 


eftment of Annualrent; and 


Quando aliquid conceditur aut diſponitur, conceduntur onmia ſine 


- quibus non poteſt explicari, and the Obligement for the Annuity 
will be otherwiſe void? | 


S. IT is ordinary for a Wife to have her Huſband and his 


Heirs obliged to pay to her a Liferent-Annuity: And if this 

Obligement be not performed, and Creditors appear, the 

Wife or Relict is hardly put to it. And therefore it ſeems 

juſt, that ſhe may purſue the Huſband's Heirs to grant her an 

Infeftment of Annualrent: Or, if he failzie, that ſhe may have 

an Annualrent adjudged to her. But this Caſe remains {till 
242 Difficulty in our Practique. 


Aunus utilis. 


. „ utilis duplex eſt. 1. Ratione initii, ut ini- 
* tium fit utile, et poſtmodum Dies continui. 2. 
. © Ratione omnium dierum, ut Actor habeat Poteſtatem agen- 
3 ; 
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* di; Reus reſpondendi: et dies ſint judiciales, Thef. Beſold 
“ in Lit. I. 51. 8 5 

S. THis and the four next following Titles, viz. © Appe]- 
ce latio, Appellatio a Camera Imperiali, De Appellatione a 
4 Praefecto Practoril et aliorum Judicum Sententiis, Appel- 
F* latio a Vicario;” being only Citations, there is nothing to 
be marked upon them, | nj 


 Abpprobatio. 


. N. 1 Exceptio aut Allegatio in Foro, magis tri- 


ta aut frequentior eſt illa de Approbatione aut (ut 
« Joquimur) de Homologatione, quae illa Regula niti videtur, 
« Quod approbo nen reprobo. Sed cum omnis definitio in jure 
4 fit periculoſa, et iſta ut omnis materia Brocardica variis ſub- 
« ſtringitur limitationibus. Aut enim Approbatio juris all- 
* cujus celebratur expreſſa Ratificatione, et id agitur ut appro- 
„ betur; et eo Caſy reprobare quod approbavit, nulli licet, nec 
* honeſtum eſt. Aut aliud agitur, fed ex actu colligitur et 
« infertur Approbatio; et eo diſpiciendum, quid actum et ac- 
© tusagentium ultra eorum Mentem et Intentionem haud ope- 
« rantur, v. g. Emi Praedium, ratus illud ad Venditorem 


Fe pertinere ut optimum maximum, nec Servituti aut Rever- 


« ſioni (ut loqui mur) ſeu retractui obnoxium : emerſit adver- 
« farius Sempronius, aſſerens Servitutem aut Jus Praedii reluen- 


« di ſibi competere; ejus vel Potentiam veritus vel alia Ra- 


“ tione impulſus cum eo tranſegi illo Jure vel mihi ceſſo vel 
e acceptilato. Sed Titius idem Jus Servitutis aut retractus 
« ab codem Authore adeptus: fed potius quia anterius. Si 
* ex eo contra me ageret, mihi contra Jus retractus aut Ser- 
e vitutis excipienti, haud obtrudi poſſet, me Jus homologaſſe 
cet approbaſſe; eo quod Ceſſionem aut Acceptilationem ejus 
5 ſtipulatys fu}, Ea enim Tranſactione id tantum agebatur, 
ce ut litis anſa praeciſa Conditio mea melior non deterior foret, 
et ut mihi conſulam acquirendi Jus, ſi quod erat penes Sem- 
& Pronium, non vero ut Jus aliquod a me alienum. 
e 2do, Eadem Ratigne, ſi Juris mei ignarus Praedium 
& meum conduxi, aut poſt Locationem, Dominium ejus 
< nactus, et Domini forte Heres ſum; in paſſeſſorio locatore 
% de mercede agente de jure meo Exceptio haud admitten- 
da eſt. Nemo enim ſibi Cauſam Poſſeſſionis mutare poteſt, 
© nec minus Polleſhone reddita Jus meum integrum et illiba- 
tum ſupereſt, nec in petitorio aut declaratorio obeſt Con- 
Fs, : | 6 ductia 
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« ductio aut Exceptio, Quod approbo non reprobo. Conducen- 
do ſiquidem Praedium, quod ignarus meum eſſe, alienum re- 
« bar et locantis, id mihi erat propoſiti, ut Jus in eo conſequar 
* non ut Jus in alium transferam: et conſenſui {ine quo nec 
<« eſt nec eſſe poteſt Alienatio, nil magis contrarium quam 
6. Error.” | 


Arreſiment. | 


N. IF Arreſtment be Pignus Prætorumm and doth fo af- 

fe, that in whatſoever Hands the Thing arreſted co- 
meth, it will be liable thereto? Or, if it be only a Diligence, 
and, upon the Matter, of the Nature of Inhibition in mobili- 
J,; ſo that the Debtor dying, or the Subject that is arreſted, 


being poinded or compriſed, the Arreſtment will be inet- 


fectual: 


S. Th ERE ſeems to be Place here for a Diſtinction of the 
Thing arreſted: For if it be a Corpus or Species, it may be 
thought that the Arreſtment doth more affect it. And yet if 
one Creditor ſhould arreſt the Goods and Species belonging to 


his Debtor; and another, having more paratam executionem, 
ſhould come and poind : No doubt the Poinder would be pre- 


ferred, juſt as an Adjudger in Lands is preferred to an Inhi- 
biter ; but with this Diſparity, that the Adjudger preferred 
muſt adjudge upon a Debt prior to the Inhibition; becauſe the 
Inhibition forbids the contracting of Debts, as well as an- 
nailzieing of the Subject: But in the Caſe of an Arreſtment, 
the Debtor, whoſe Goods are arreſted, is not prohibited to 
contract Debts. So that a Creditor, poinding even on a pol- 
terior Debt, will have the Benefit of his more parata executio. 
And thus it would allo hold in the Arreſtment of Sums of 
Money : For if one Creditor thould arreſt a Sum; and ano- 
ther, even a poſterior Creditor, both arreſt and obtain the firſt 
Forthcoming, he would be preferred. 

Bur it is further queſtioned as to the Caſe of the Debtor's 
dying. And if by the Debtor dying, he meaned the original 
Debtor for whoſe Debt the Arreſtment is uſed, there 1s no 


Doubt but the Arreſtment ſtill holds for the Behoof of his Cre- 


ditors. But then, if by the Debtor dying, be meaned the 
Debtor to the Arreſter's Debtor, in whoſe Hand the Arreſt ment 
is made; then comes the Queſtion, If his Heir or Exccutor 
may pay bona fi. without Regard to that Arreſtment? For 

| 1 thus 
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thus in Inhibitions, if the Perſon inhibited die, his Heir may 
freely alienate, without Regard to the Inhibition. And fo it 
would ſeem, the Debtor, in whoſe Hands the Arreſtment is 
made, dying, his Heir or Executor may pay without regard to 
it. And yet ?tis thought, the Arreſtment even in this Caſe 
would hold : For it ſeems unaccountable, that a prior Arreſter 
ſhould be preferable to an Aﬀigny. And yet, if the Perſon in 
whole Hand the Arreſtment is made ſhould come to die, his 


Heir or Executor may pay to the Aſſigny; and ſo the Aſſigny 


get the Preference of the Arreſtment, though prior and once 
preferable, Beſides, in Inhibitions, though the Perſon inhibit- 
ed only, and not his Heir be thereby bound; yet the Act of 
Parliament 1661 prohibites the Heir to alienate for a whole 
Year, which is a Remedy: But in the Caſe of Arreſtment there 
is none, if the Arreſtment affect the Perſon only in whoſe 
Hands it is made; and yet it is like it would be ſo found. 


N. Ir the Goods in the Hands of the Debtor, upon Arreſt- 
ment, may Habili modo be craved to be forthcoming? Or, if 

habilis modus of all Goods (but Money) be to poind or ap- 

priſe; the Propriety ot Corpora being only tranſmitted per Tra- 
ditionem? | | 


S. Ir is hard to ſay what ſhould be the Effect of an Arreſt- 


ment in the original Debtor's own Hand; for it may be 
thought he can ſafely annailzie them, becauſe of the Freedom 
and bona fides of Commerce, where the Purchaſer is by no- 
thing obſtructed. And in effect, che Force of Arreſtment ap- 
pears to be, to hinder a Perſon, in whoſe Hands it is made, to 


annailzie the original Debtor's Goods; or to pay to him, to 


the Prejudice of the Arreſter. So that Arreſt ment ſeems on- 
ly to be a Reſtraint upon another Perſon, having the Pole!- 
ſion or Right of Retention of the Debtor's Goods; but not 
upon the Debtor and Proprietor himſelf ; the babilis modus of 
affecting Moveables in a Debtor's own Hand, being only by 
Poindiug. Whence it appears, that an Arreſtment, in the 


Debtor's own Hand, of Goods in his own Poſſeſſion, whether 


upon a Decreet of Dependence, ſignifies nothing. 


N. Is Arreſtment upon a regiſtrate Bond may be looſed, 


SO 


being before the Teri of Payment? 


S. ARRESTMENT may be raiſed and executed upon a Bond 


before the Term of Payment: But then 'tis thought, it = 
S 
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be looſed upon Caution; for it cannot be judged to be an Ar- 
reſtment upon a Decreet, though the Bond be regiſtrate, be- 
cauſe it is before the Term of Payment, as ſaid is. 


N. WHETHER, where there is nothing due by a Perſon in 
whoſe Hands Arreſtment 1s made the Time of the Arreſtment, 
the ſame will affect a ſupervenient Debt? | 


S. Ir Arreſtment be made in the Hands of a Perſon who 
owes nothing to the original Debtor at the Time of the Ar- 
reſt ment, the ſame will not affect a ſupervenient Debt con- 
tracted or coming due by him thereafter ; for ſuch appears to 
be the very Stile of Arreſtment. It is true, in Inhibitions, the 
Inhibition may affect Lands afterwards acquired by the Perſon 
inhibite: But the Stile of the Inhibition hath a Tract of Time. 
And though it may affect Lands afterwards acquired; yet there 
is ſomething more requiſite to make it effectual, than the ſim- 
ple inhibiting at firſt: For it is thought, that the Inhibition in 
the Caſe of an after Acquiſition muſt at leaſt be intimate and 
regiſtrate where the Lands after acquired do ly. 


N. Ir Arreſt ment die with the Debtor, or doth affect after 
his Deceaſe? If a Bond for looſing Arreſtment be void thro? 
the Debtor's Deceaſe? 


S. WRETHER Arreſtment dies with the Debtor, in whoſe 
Hands it is made, hath been above diſcourſed, under the firſt 
Queſtion of this Title. But where a Bond is given for looſing 
Arreſtment, if that Arreſtment fall through the Deceaſe of 
the Perſon in whoſe Hands it is made, it ſeems the Bond for 
looking of it muſt alſo evanilh. | 


N. Ir at leaſt an Arreſtment upon a Decreet be of another 
Nature than that upon a Dependence, being in effect Pignus 
Praeterium and Execution pro tanto? Or, It it ſhould be at the 
moſt like a Denunciation whereupon Compriſing has not ſol- 
lowed in the Defunct's Time, which therefore is void? 


S. An Arreſtment upon a Decreet cannot be looſed, as an 
Arreſtment upon a Dependence may be. But yet it will not 
hinder another Creditor to poind or obtain a Forthcoming in 
a due Courſe of Diligence, although both his Debt and Ar- 
reſtment were poſterior. But certainly an Arreſtment on 2 
Necreet does not fall by the Death of the Arreſter; but his 

Heir 
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Heir or Executor will have the Benefit of it: So that it is not 
like to a Devunciation of Lands in order to Compriſing. But 
an Arreſtment on a Dependence muſt fall by the Death of the 


Arreſter, becauſe the Dependence falls by it. 


N. ALBEIT an Arreſtment doth not import a Right of 
Hypotheque, and that notwithſtanding another Creditor may 
poind : Quaeritur, If at leaſt it ſhould have that Effect, That 
the Perſon, in whoſe Hands the Arreſtment is made, cannot 
pay the Debtor in Prejudice of the Arreſter? And that as he 
cannot pay the Debtor, ſo, after his Deceaſe, he cannot pay 
his Heir nor Executor, being eadem perſona ? 


S. An Arreſtment certainly hinders to make Payment to the 
original Debtor in Prejudice of the Arreſter, and likewiſe to 
make Payment to his Heir or Executor after his Deceale, ſee- 
ing they are eadem Perſona ; but not to another Creditor, Ar- 


refter, if his Diligence prefer him. 


N. ExEcuToRs being in Competition upon Arreſtment to 
make Forthcoming, Whether they ſhould come in all part 
paſſu, notwithſtanding ſome be before, and ſome after; as in 
the Caſe of Compriſings being both at one time, though the 
Denunciation be at ſeveral times? 


S. IT ſeems hard, That Arreſtments, allowed by Law to 
Creditors for affecting their Debtor's Moveables, ſhould be 
computed fo nicely as to be preferred by Days, and even by 
Hours. For, in Appriſings or Adjudications allowed to Credi- 
tors for affecting their Debtor's Lands, the Law indulges Year 
and Day, that Creditors remoter, and that have not fuch Ac- 


. ceſs to know their Debtor's Condition, may not be unluckily 


poſtponed. And fo in the Caſe of a Debtor deceaſing, his 
Creditors are indulged half a Year after his Debbie, 11} 
which Space they may come pari paſſu., Whence it may be 
thought, that a Debtor failing, his Creditors ſhould alſo have 
ſome ſuch like Indulgence as to his Moveables, that Arreſt- 
ments within half a Year of the firſt Arreſtment ſhould come 
in pari paſſu; that ſo Arreſtments may not be fo preciſely 
compured, and ranked according to Days and Hours, where- 
by many innocent Creditors, to whom no Negligence 
can be imputed, are often poſtponed and diſappointed. But 
this requires an expreſs Law. | * 
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N. Quæritur, If an Arreſt ment doth affect Debts due by the 
Perſon in whoſe Hands the Arreſtment is made, contracted after 
the Arreſt ment? Ratio dubitandi, Inhibition doth affect Lands 
acquired thereafter. And Arreſtment, as to ſuch Things as 
are all Subject of Arreſtment, is of the Nature of Inhibitons, 
and there is eadem ratio as to the Intereſt of the Creditor. 


S. TH1s Queſtion is anſwered above. Q. 2. 


N. ARRESTMENT being made of a Sum due by a move- 
able Bond bearing Annualrent, and of all Profits due to the 


Debtor by the ſaid Bond: 2ueritur , Whether the ſaid Ar- 


reſtment ſhould be effectual, not only for the Annualrents al- 
ready run, but theſe that ſhould accrue thereafter. The ſame 
Queſtion may be as to Duties of Lands. Ratio dubitandi, 
od non eſt, aut nullum eſt, nullum ſortitur effectum. And 
Arreſtment of what is not yet extant is accidens ſine ſubjecto. 
It is thought, that there 1s a Difference betwixt a Debt that 
is not, neither in ſpe, nor otligatione, and conditional 
Debts, which tho? the Condition be not exiſting, may be 
arreſted; and the Condition exiſting, the Arreſtment will be ef- 
fectual: And a fortiori, Annualrents, and Mails and Duties, 


may be affected by Arreſtment; ſecing from the Date of 


the Obligation, dies cedit tho? non venit. 


S. An Arreſtment of a moveable Debt, as of a Bond bear- 
ing Annualrent, affedts the jus debiti, and ſecures both the 
principal Sum with the bygone Annualrents and Annualrents 
in time coming, till the Sum be payed : But an Arreſtment 
of Mails and Duties can only affect bygone Mails and Duties, 
or the Mails and Duties for the Term current ; but can never 
be extended to Mails and Duties before ever they fall due. For 
10 Annualrents dies cedit at leaſt upon the Bond; and for Bygones 
both of Annualrent and Mails, dies both cedit & venit; and 


for the current Mail, dies cedit: But for the Mails and Duties 


for Terms thereafter, dies nec cedit nec venit; and herein they 
differ from Debts due conditionally arreſtable before the Con- 
dition exiſt. | 


N. Ir a Debtor be in Poſſeſſion of a Coal, or of a Mill in his 
own Hand, What Courſe can be taken by a Creditor at whoſe 
Inſtance there is a Dependence to ſecure the Profits in caſe he 
prevail? 
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> © 

1 | S. Tux daily Profits of a Coal or Mill in a Debthr's 

| Poſſeſſion, can only be affected by adjudging tle Coal or Mill, 

| or by Poinding ; for they cannot be arreſted in the Debtor's | 
own Hand, neither on a Decreet nor a Dependence? 


Arreſiment of conditional Debts. 


NV. 1 a Creditor ſhould arreſt a Sum due to his Debtor upon 
a Wadſet; in caſe of Redemption, what will the Im- 

rt be of ſuch an Arreitment ? Anſwer, If Redemption fol- 
ow, and after the Order, another Creditor arreſt, it is thought 


that the Arreſtment before will be preferable ; as in the Caſe 0 
of the Arreſtment of a conditional Debt which will be drawn ;: 4 
back, exiſtente conditione, vid. Wadſet Q. 1 Let. W. ec 

S. A sun due upon a Wadſet, whereupon Infeftment has 5 
followed, is not arreſtable; nor can this Sum be called a con- 3 
ditional Debt in Caſe of Redemption: But ſo ſoon as the jo 

Order is uſed for redeeming, it may be arreſted ; and the firſt 4 
Arreſter will be preferred. | | p 

Arreſtment looſed. | 

| 1 

N. Queritur, I. upon a Dependence or Bond unregiſtrate, 0 

20 there be Arreſtment laid on, and the fame *' 0 

be looſed, and thereafter the Goods arreſted be poinded, tge b 

Cautioner for looſing the Arreſtment will be liable? Ratio © 

dubitandi is, that the Goods were not fraudfully put away b ſe 

the Debtor. | | = 11 
Queritur, Ir aſter the Arreſtment the Debtor contract 

Debts, and the Goods be poinded for the {aid Debt, contract- 
ed after the looſing of the Arreſtment, quid juris wall the 
Cautioner be liable? | 

S. Ax Arreſtment on a Dependence, or Bonds unregiſtrate, : 3 

being looſed; yet if the Goods arreſted be afterwards poi nd- . 
ed, though for a Debt poſterior to the Arreſtment, a due 
Poinding or due Forthcoming will free the Cautioner in the 
looſing of the Arreſtment: For the Cautioner cannot be more bo 
ſtrictly bound, than that the Arreſt ment ſhould hold and take pe 


Effect. But fo it is, that even an Arreſt ment upon a Decrect 
may be fruſtrate, by a poſterior due Poinding or Forthcoming: 
And therefore the Cautioner muſt alſo be Jooized., — -» : 
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B. | 
| Backbonds to the Exchequer. 


HE Exchequer having granted Gifts, J. G. of Recog- 
nition, or others ; but upon Backbonds in Favours 
of Creditors and of the Wife and Children : So that 

they have reſerved no Intereſt to the King, but to themſelves 

only, to regulate and arbitrate the diſpenſing the Benefit of 
the Backbond, in Favours of Creditors and the Wife and 

Children : May they proceed and apply the Benefit in Fa- 

vours of ſuch as apply to them, without calling the other 

Parties? It is thought, that the Lords of Exchequer are to be 

conſidered as Arbitri ; and that their Arbitrium is regulatum, 

and ſhould not be uſed without citing of all theſe who have 
any Intereſt, that, upon full hearing of all Parties, they may 
proceed. | 


S. Such Backbonds upon Gifts of Eſcheat, Recognition or 
the like, are conceived ordinarily to the Behoof of other 
Creditors, or of the Rebel's Wife and Children, at the Sight 
of the Lords of Exchequer: And no doubt theſe in the Back- 
bond have an Intereſt to be heard; and they get a Hearing 
either in the Caſe of ſecond Gifts, or upon a Suſpenſion rai- 
ſed by the Donatar : For in effect, the arbitrium of the Lords 


in this Caſe is not abſolute, but ſubje& to Rule. 


Bairn's Part. 


N. Ir a Son pet a Portion in order to live upon it ſeorſim, 
and out of his Father's Family: Quæritur, If he can be thought 


2 Bairn, and claim a Bairn's Part, ſeeing he has not granted 


a Diſcharge, nor accepted the ſame in Satisfaction! 


S. Tye Giving to a Son a Portion as a Peculium to live upon 
by himſelf, cannot be thought to cut him off from his Bairn's 
part, or to hinder him to claim the ſame upon collating. 


N. TyeRE being three Heirs of divers Marriages, and 
certain 
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certain Proviſions in Favours of the Heirs of the Marriage, 
made in the reſpective Contracts of Marriage: Quaeritur, If 
(there being no other Bairns in familia) they will have their 
Bairn's Part notwithſtanding they are Heirs ? And if they have: 
Quæritur, If they muſt confer their Proviſions, if they be un- 
equal? Anſwer, They will come ip as Bairns. And as to the 
ſecond Query, it is thought, they ſhould not confer, ſeeing 
they have their Proviſions not ſimply as Heirs, but as Children 
by the ſaid Proviſions. | 


S. Tae three being Heirs by the ſaid three Contracts of 
Marriage, cannot be hindered to come in as Bairns, and claim 
their Bairn's Part: And, tho' their Proviſions by the Con- 
tracts be unequal, they cannot be obliged to confer, becaule 
they have their Proviſions by different 'Titles : But if ſuch a 
Caſe ſhould exiſt of a Man's leaving Children of three Beds 
all provided by their Mothers Contracts, each of the three 


Sets would certainly claim their Proviſions as Creditors ; and 


if the Eſtate were moveable, would come in as Executors. 


Creditors, and by Concourſe get the ſame divided among them: 
And fo, if the Father's Eſtate were heritable, they would 
{till come in as Creditors, and be preferred according to their 
Diligence. So that here there ſeems little Ground of Queſtion, 
either about Bairns-Part or Collating. 


Bond Heritable. 


N. Tf a Bond bearing an Entail of a Sum, vi. to the Cre- 

ditor and the Heirs of his Body, which failzieing to a 
Brother or Heir of a Brother, who would not ſucceed either 
him or his Children, be heritable, in reſpect of the Entail, 


though Executors be not excluded; neither doth it bear a 


Clauſe of Infeftment ? En 4 


S. It is thought, That a Bond granted by Way of Entail to 

the Creditor and the Heirs of his Body, which failzieing to 
another, a Stranger, and the Heirs of his Body; and neither 
bearing Infefrment nor excluding Executors, would be heri- 
rahle ; that is, to exclude other Executors; and that the 
Heirs would ſucceed as Subſtitutes, by a general Service. But 
the former Practique in theſe {ſimple Bonds, bearing Subſtitu- 
tion, is very remarkable: For, in the Caſe of a Bond for a 
certain Sum payable to the Creditor himſelf at a Term, and 

| | failzieing 
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failzieing of him, by Deceaſe, to a Son, the Lords found 

3 b f nd, 
That the Father ſurviving the Term, the Sum, at his Deceaſe, 
pertained, not to the Son, but to the Father's Executors, and 


came under Teſtament, as Spottiſibood marks, Title Contradts, 


22d Feb. 1623: And in another Cafe 16ch Fan. 1630, he re- 
marks, That a Bond being made to 70% i Thomſon, and failzie- 
ing of him by death to V iliam Johnſtoun, fohn dying before 
the Term of Payment, the Bond was found to appertain to 


 Willlam. Aud he ſays, the Matter was contentioully reaſoned 


among the Lords; ſome thinking it was in bonts defuncti, aud 
diſpoſible by him. But he adds, That no Queſtion if 70% had 
outlived the Term, the Bond would have fallen to his Execu- 


tors and not to William the Subſtitute ; Whereby it ſeems, 


the Lords then thought, that a Subſtitution did only hold, 
where the Creditor died before the Term. But of this, no 
good Account can be given. For, as to their Reaſoning in the 
{aid Caſe, 16th January 1630, that it was in bonts of the Cre- 
ditor dying before the Term, and ſhould therefore go to the 
Executor and not to the Subſtitute, which is ſaid allo to have 
been Hope's Opinion; it- bears no good Senſe. For no 
doubt, the Bonds, as above conceived are {till in bonis of the 
Creditor, whether he die before. or after the Term, and he 
ſubſtitutes to himſelf, becauſe he is Fiar : ſo that this can be 
no Reaſon to fruſtrate the Subſtitution : And therefore, it is 
thought, That now theſe Subſtitutions being, according to the 
expreſs Will of the Creditor, would hold, whether the Cre- 
ditor dies before the Term or after; for certainly ſuch was 
his Intention; and ſeeing this Intention may be well execute 
by a general Service, it may be thence concluded, that Sub. 
{titutions ſhould hold even in ſimple Bonds bearing Annual- 
rent; and that the Subſtitutes ſhould ſucceed as Heirs, and 
not only exclude other Exccutors; but that they need not 
confirm themſelves to be Executors. And as to the Repre- 
ſentation, they may be liable in as Heirs, ſome are of . Opt- 


nion, that the ſucceeding as Heir in a certain Bond, aud being 


ſerved for that Effect, imports no more than to make the Per- 
ſon liable for the Defunct's Debts and Deeds to the Value. 
But for certain, ſuch a Subſtitute may now enter Heir cm 


beneficio, and ſo be no further liable than an Executor. The 


Notion of ſiihſtitutio vulgaris, in Teſtaments among the Ro- 
mans, hath occaſioned Miſtakes in our feudal Subſtitutions in 
Bonds by Way of Tailzie. 


N, A 


* 
- 
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N. A BOND being granted to a Huſband and his Wife, the 


longeſt Liver of them' two, and the Heirs of the Marriage; 


winch failzieing, to the Huſband's Heirs and Aſſignies what- 
ſomever: Queritur, Whether the ſaid Bond belongs to the 
Heirs or Exccutors of the Huſband ? Ratio dubitandi, It is 
ori ſince the AQ of Parliament 1641. And the Act of 

arliament 1661, and that Act 1641 are poſitive, that all 


Bonds for Sums of Money, bearing Annualrent, are move- 


able, except in the two Caſes therein expreſſed, viz. Of an 
Obligement to inifeft, or of a Clauſe ſecluding Executors. And 
on the other Part, the faid Act ſeems only to intend Bonds 
containing Payment of Annualrent for Profit, which, upon 
that Account, before the ſaid AR, were heritable after the 
Term: Whereas the Bond in Queſtion is not only heritable 
upon the Account foreſaid of Payment of Annualrent ; but 


becauſe the ſame is expreſsly tailzied and provided in Favours 


of Heirs; and in the firſt Place, of Heirs of Proviſion of the 
Marriage ; and the Sum is of Purpoſe heritably fixed, for 
a Liferent to the Wife, and a Right of Succeſſion to the 


Bairns of the Marriage: So that the Huſband cannot teſt : 


And it cannot fall under Executry ab Inteſtato, in Prejudice of 
the ſaid Tailzie; and is of the ſame Nature, as if a Bond 
were taken to a Man and his Heirs Male; which would not 
be maveable, ſecing it implies the Clauſe excluding Execu- 
FOrs. | | 


S. Ir is obvious, that this Bond, neither bearing an on” 
ment to infeſt, nor excluding Executors, is moveable. But 
it is to be adverted, that it is one Thing for a Bond to fall to 
Executors, and another Thing, to be tranſmitted by Way of 
Executry : For in the firſt Place it excludes the Heirs ; but 
in the ſecond, ſuch as are deſigned Heirs in the Bond, if move- 
able, as ſaid is, are iu effect Executors, who are hkewiſe 
ſaid to be Heirs in motilitus. Thus if a ſimple Bond be 
granted to a Man and his Heirs and Aſſignies without a 
Clauſe of Infeftment, tho? it be an Annualrent ; yet it falls to 
his Executors: And this is the reaſon why the Law requires, 


That in ſuch Bonds, Executors ſhould be expreſsly excluded 


ro make them heritable, that is, not teſtable. As for the 
Caſe ſtated, If there were Bairns of the Marriage, the Bond 
would not fall to the eldeſt Son and Heir of the Marriage ex- 
cluſive of the younger, but would fall to all the Bairns of the 
Marriage, either as Heirs of Proviſion, or as Excutors, per- 
inde eſt; ſince in both Ways it would divide equally, and with 
1 the 
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the fame Hazard: For the Bairns, as Heirs of Proviſion, 
would ouly be liable in 2 ; eſpecially if they ſerved cum 
{ 


Which failxieing to the Man, and his Heirs and Aſſignies what- 


ſoever, there the Heirs would be underſtood the Executors 


excluſive of the Heir, the Bond being moveable, as ſaid is. 
Bor here we may ſuppoſe a Bond to be granted to the Man 
only, and to the Heirs procreate betwixt him and his Wife 


for the Time; which failzieing, to the Man's Heirs or Aſſig- 


nies whatſoever: The Difference appears, that the Liferent 


13 not provided to the Wife; and yet by this Deſtination, the . 


Bairns of the Marriage would be only Heirs Portioners ; for 
if they ſhould be reckoned Executors, the Wife might come 
in and draw a third as Relict, unleſs the Bonds bearing An- 
nualrent did exclude her. But this of bearing Annualrent is 
not to the Point: For, lay aſide Annualrent, and then the 
Import of the Heirs in the two Caſes may be beſt conſidered : 


And yet if this Bond not bearing Anuualrent were granted to 
a Man and his Heirs and Aſſignies, without Limitation to the 


Marriage, the Bond would fall to his Executors excluſive of 
his Heir, and the Reli& would get a third thereof: For 
Heirs here are Heirs in movilibus; and there being no Limi- 
tation, the Wife cannot be excluded. ; 


N. WHEN 2 Bond is taken to the Creditor, and failzieing 
him, by Deceaſe to another Perſon, bearing only Annualrent, 
and no. heritable Clauſe. Quæritur, If the Creditor to whom 
it is granted may diſpoſe of it by Teſtament? Ratio dubitandi, 
it ſeems not to be heritable by the Act of Parliament. On 
the other Part, the ſaid Subſtitution imports the Executor to 
be excluded; and a Teſtator cannot diſpoſe by Teſtament of 
what ab inteſtato could not fall to Executors: And tho” the 
Creditor be Fiar, and may diſpoſe of the ſaid Sum, yet he 
cannot do it on Death-bed, the ſame being an heritable 
Sum. | | 

Ir at leaſt, after the Death of the Creditor, the ſaid Sum is 
heritable in the Perſon of the Subſtitute ? Ratio dubitandi, 
The ſame is moveable by Act of Parliament: And the. Subſti- 


tute having now right to it, he is in the ſame Caſe as if the 
Bond were granted to him: ex adverſo, the ſame being ſemel 


heritable, is ſemper heritable, until it be made moveable by 
2 Charge. 


S. A 


ould all of them confirm Executors, , 
it would have the ſame Effect: But as to the Subſtitution, 
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S. A Boxp granted to a Creditor, and failing of him by De- 
ceaſe, to another Perſon, bearing Annualrent, but no heri- 
table Clauſe; is not heritable in the Conſtruction of the Ack 


of Parliament: Yet by reaſon of the Subſtitution, it would 


not fall to Executors, even tho? it did not all bear Annual- 


rent: And on the other Hand, the Bond appears to be move- 


able. And it ſeems very ſtrange, that a Man ſhould not te- 


{tate upon ſuch a moveable Sum, no better than a Ticket, 
even on Death- bed. | 


WHENCE it would appear, 1. That wherever there is 2 
Subſtirution, Executors are excluded; even as an Heir ſubſti- 


tute doth always exclude the general Heir. And, 2. That a 
Subſtitution doth not ſo far alter the Nature of a Bond, as to 
make it heritable : But if it be otherwiie moveable, the Cre- 


ditor Fiar of the Bond may diſpoſe on it, even by Teſtament, 


tho? it would not fall to his Executors, and far leſs admit the 
Reli& to have any Share in it. And thus, 3. we are led to a 
Rule, That Subſtitutions ſhould always hold in the Terms there- 


of, to extlude the other Executors in Moveables, as well as 


the Heir-general in Heritables: And that the Marks of a 
Bond's being heritable or moveable, ſhould be taken from 
the Act of Parliament; but that the Tranſmiſſion may be by 
a Service in general, where there is no Place for Executors. 


1 fay, a Service in general; for there is a Difference betwixt 


a general Service, which gives the Heir ſerved, Right to the 
univerſum Jus of the Heritage, and a Service in general, 
which only gives Right to that which would fall to the Heir, 
and needs no Infeftment, And thus an Heir of Proviſion, 
thereby getting Right only to certain Bonds, or Sums of Mo- 
ney, or Rights without Infeftment, may be ſerved Heir of Pro- 
vition in general, and ſo have Right to his Proviſion ; and yet 
not to be Heir-general, which is quite another Thing, and ne- 
vertheleſs has been grolsly miſtaken. 

Bur theſe Things go a little too far, and, it may be, will 
ſeem too hard in our Practique. | 

Tn next Doubt is, If a Bond granted to a Creditor, and 
failing of him by Deceaſe to another Subſtitute, will be in the 
Perſon of the Subſtitute heritable or moveable? And it is 
thought, The Bond is moveable, both in the Perſon of the 
Creditor and in the perſon of the Subſtitute; fo as 
both Creditor and Subſtitute may diſpoſe on it even in 
Teſtament : But with this Difference, that it may tranſmit 


from the Creditor to the Subſtitute by a Service in gene- 


ral; though it muſt tranſmit from the Subſtitute to his Heirs, 
as to Executors in Moyeables; Which Things may ap- 
| pear 
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pear Paradox. But the Ground of Miſtake ſeems to be, the 
not due diſtinguiſhing betwixt what is heritable and what is 
moveable ; and the judging, that whatever is moveable, muſt 
tranſmit by Confirmation, Whereas, it is thought, That 
where a particular Subject is tranſmitted, from which Execu- 
tors art excluded by the Deſtination, the Tranſmiſſion may 
be N of Service: and yet the Subject, if moveable, {till 
teſtable, 


NM. Ir a Bond, containing ſuch a Subſtitution, ſhould be 
made moveable by a Charge, would it notwithſtanding belong 
to the Subſtitate ? | | 


S. Ir is thought, a Charge of Horning in this Cafe would 
no more alter the Subſtitution, which 1s the expreſs Will, 
than a Charge of Horning on a Bond excluding Executors, doth 
alter the Deſtination from the Heir, as the Lords have found, 
becauſe of the Will expreſſed; albeit in the caſe of a Bond, 
heritable by Infeftment, a Charge upon it will make it fall 


to the Executors. But this 1s reckoned only from the pre- 


ſumed Will and the Change of the Nature of the Right. 
HowEVER, in all this Matter, as to what is Heritage, what 


Executry, and as to the Tranſmiſſion of both, our Practique is 


very uncertain, and needs a Regulation; and the Grounds 
above pointed at, are only reaſoned upon, for more Light in 
in this Matter. 

Our old Practique was, That a Bond bearing Annualrent 
was heritable, before the Act of Parliament 1641; and yet if 
the Creditor died before the Term of Payment, it was move- 
able: And even then, it would have been a Doubt, What 
ſhould become of that Bond, if it had born Annualrent from 
the Date, and not from the Term of Payment, as the Uſe 
then was? For the Character of Heritable or Moveable, ſeem- 
ed then to depend upon the Annualrent. And yet Spottiſiuood 
obſerves, 26. February 1629. That a Bond granted at Mhit- 


ſunday, to be paid at Martinmas, with the Hait-year's Annual- 


rent, under a Penalty, and bearing Annualrent thereafter, 
was found moveable, the Creditor having died before the ſaid 
Term of Martinmas. So that it ſeems, our then Practique has 
proceeded on this Ground, That betwixt the Date and the 
Term of Payment, the Bond ſhould be moveable, as if the 
Creditor had been reſolved to uplift it at the Term; but that 
after the Term, and if it did bear Annualrent, it ſhould be 
heritable, as not to be uplifted but deſigned for the Heir, 

| D unleſs 
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unleſs a new Deed intervened: And yet if, in a Bond then 


ranted bearing Annualrent from the Date, the Creditor had 
Fe before the Term, it 1s doubted that it would have fallen 
under Eſcheat, altho* Moveable and E/cheatable then, were 
pares termint. 

Bur the true Ground and Principle of Law ſeems to be, 


That the ſetting of a Term of Payment ſignifies nothing, 


ſave to give a competent Eaſe to the Debtor; it being certain 
that even after the firſt ſet Term, the Creditor, at any other 
Term, or perhaps every Time thereafter might have charged 


upon the Bond; and yet unleſs that Charge had been given, 
the Bond had then been heritable. 


N. Ir an heritable Bond may be compriſed, and if the 
Legal expire, will the Creditor have Right to the Sums therein 
contained, tho? far exceeding his Debt ? 


S. IT may be thought, that in this Caſe, there ſhould be 
no Legal, but that whenever the Compriſer gets Payment by 
the Sum compriſed, it ſhould be the ſame as if he had poinded 
it: For, no doubt, a Compriſing in this Caſe doth only take 


Place, becauſe of the heritable Rights compriſed, and not 


ſubject to Arreſtment and Forthcoming: For, it may appear 
to be a hard Caſe, that a Man, for Example, thould adjudge 
an heritable Bond of, it may be, ten, or twenty thouſand 
Merks for Payment of one thouſand; and that if the one 


thouſand be not paid, within the Legal, the exorbitant Sum 
appriſed or adjudged ſhould belong to him for ever. Tis 


true, as great Diſproportions may be alledged betwixt Sums 
of Money and Lands adjudged for them, and the Rigour in 
ſome Caſes greater; yet as to Lands, the Law is expreſs; but 
as to Sums appriſed or adjudged, the Extention may be 
thought hard, eſpecially where = Sum due and the Sum ad- 


judged do fo naturally compenſe. 


Bond moveable. 


N. A Perſon having given a Bond, to the End that there- 

, A upon a Compriſing may be deduced againſt the 
Granter, for ſettling the Eſtate of his Father in his Perſon ; 
and having granted a Backbond to pay the Perſon Granter of 
the Bond a Sum of Money, with Proviſion, That if he denude 


of the Compriſing, he ſhall be free of Payment of the Mo- 


ney. 


S 
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ney. Quæritur, If the Sum be moveable, ſo that the Reli& of 
the Creditor may crave a Part thereof jure relictæ; in reſpect 
the Sum is in Obligatione; and to denude of the Right of the 
Compriſing is in facultate ſolvendi 2 Mr Archibald Niſbet 
contra Dalgarno. ; 


S. WHERE a Bond is granted for a Ground of Diligence 
by an apparent Heir, upon which Adjudication 1s led, and the 
Adjudger grants Backboud to pay the Granter a liquid Sum of 
Money; but with this Quality, That if he denude of the 
Adjudication, he ſhall be free of the Backbond. It is thought, 
That ſeeing the Backbond comes in Place of the Adjudication 
for the apparent Heir's Security, and may be ſatisffed by de- 
nuding of the Adjudication, it appears more reaſonable that 
this Backbond and the Sum therein ſhould be heritable and 


belong to the Heir. 


Bonds of Proviſion to Children. 


N. A FATHER having granted Bonds of Proviſion to Chile 

dren, with a Clauſe, That they ſhould be valid, tho? 
not delivered. ®ueritur, The fame being granted in leige 
pouſtie, if they ſhould prejudge the Relict or Fiſk? Ratio 
dubitandi, The Granter is Maſter of them, and may cancel 
and deſtroy them. ANs WER, Si abſit dolus, and the Defun& 
did intend nothing but to provide his Children, they ſhould be 


conſidered as a Debt. 


S. Wukx a Man in leige pouſtie grants Bonds of Proviſion 
to his Children, diſpenſing with the not Delivery; tho? he 
remain {till Maſter of the Bonds, and may cancel them; yet 
they will be a Debt to affect the Executry, as any other Debt: 
Bur if they had heen granted on Death-bed, they would only 
affect the Dead's Part; at leaſt not the Relict's: And ſo they 


- would allo affect the Granter's Heir. 


Bond of Relief. 


N. IF a Perſon obliged conjunctly with another, upon a 
Bond to be relieved, may not, after Regiſtration of 

the principal Bond, charge for Relief; and for that Effect, to 

pay the Sum, and poind for the ſame? Forbes contra Udny. 


S. A 
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S. A Pers0N bound for another, and having a Bond of Re- 
lief, may, after Regiſtration of the principal Bond, charge for 


Relief in the Terms of his Bond: But if he hath not payed 


the Debt, and be only charged; it is thought, the Perlon for 


whom he ſtands bound, finding him good Security for Aſſu- ; 


rance of his Relief, {ſhould be no further liable: For it would 
be hard, that a Cautioner only charged, bur not paying, ſhould, 


on Pretext of his Relief, have Acceis to poind or diſtreſs the ; 


Perſon of the Principal. 


— 


Baron- Courts. 


N. Qiteæritur, | ba the Superior may purſue before his Ba- 
ron-Court tor Nonentry, or Ward, or 


Marriage? Ratio dubitandi, That the ſaid Caſualties are frudus 


of the Superiority: And ſeeing the Baron may purſue his 
Tenants for the Fruits of Property, there is the ſame Reaſon 
that he ſhould purſue for the Fruits of his Superiority: And 
the Vaſſals have no Prejudice, but rather Advantage, that they 
are not taken from their own Houſes to anſwer before another 
Court, and to be at the Charges both of Attendance and Pro- 
ceſs, which are greater there: And if the Bailie do Wrong, 
it may be repaired by a Reduction, | 


S. IT is anſwered, Tho? by the feudal Law, the Vaſſal 
might have been purſued for theſe Caſualties in his Superior's 
Court, and judged by his pares curi@; yet our Practique allows 
only Barons to purſue their Vailals and Tenants in their own 


Court for liquid Mails and Duties: But as to theſe greater 


Caſualties of Nonentry, Ward, or Marriage, wherein the 
Va{lal may have ſeveral Defences in Law; they can only be 
purſued before the Lords of Seſſion, the Sovereign Court of 
Juſtice. | 


Baſtard. 
XN. I F a Baſtard has diſponed his Eſtate in leige potiſtie, and 


Infeftment bas not followed during bis Life; will the 
King or his Donatar be liable to fulfil the Ditpoittion ? 


S. Tae King or his Donatar ſhould implement the Difpo- 
ſition ; or the Lands may be adjudged in Favours of the Re- 
ceiver of the Diſpoſition, But ſome ſtill make a Queſtion, 

| 7 | It 
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If the King, as 1tinnis heres, be liable to pay the Debt? 


Which, to me, is no Queſtion: For, whoever ſucceeds in 


1 | univerſum Jus, without a Forfeiture, ſhould pay the Debts. 


M. Ir a Baſtard's Relict and Bairns will have their Legi- 
time, tho' he cannot make a Teſtament? ANSWER, Affir- 


S. Tas is granted. But it may be thought, ſeeing the 


lawful Children of a Baſtard do ſucceed to him as if he were 


no Baſtard, that in this Caſe he may alſo teſtate: For, 'tis 


certain, that the King's Right to a Baſtard's Goods is only 


caduciary for his Want of lawful Succeſſion, there being no 
lawful Succeſſion with us {ave by the Father, aud Baſtards are 
ſuppoſed to have no Father: But when a Baſtard has lawful 
Children, there is no Place for the Sovereign; and if Ba- 
ſtards be in uſe to take out Legitimations, it is only to capa- 
citate them to teſtate in caſe they have no Children. But a 
Baſtard, having Children, may certainly teſtate; and tho' he 


do not, his Children ſnould ſuccecd. 


N. Ir a Baſtard having Children may make a Teſtament, 
and name a Stranger his Executor, ſeeing the King has no 
Prejudice, and his Children cannot complain having their 
Legitime? 

Ir at leaſt he may leave Legacies, and his Children Execu- 
tors nominate at the leaſt neareſt of Kin, and Executors ab 


inteſtato, will be liable to the ſame ? 


S. No doubt, a Baſtard having Children may name a 


Stranger his Executor, for he may diſpone freely on his 


Dead's Part, ſince he hath Children to whom it was otherwiſe 
to have fallen, and they having their Legitime, cannot com- 
plain. And thus he may allo legate on his Dead's Part, but 


a Legitimation is beſt ro put this Point out of Queſtion. 


N. Ir a Baſtard has Teſtamenti factionem paſſivam, and may 
be named Executor, or Heir of Proviſion? ANSWER, Af- 
furmative. 


S. THAT a Baſtard hath Teſtamenti factionem paſſruam, and 
may he either named Executor or Heir of Provition, ſhould 
not be doubted ; for he hath all Liberty to acquire: And, it 15 
the King's Intereſt it ſhould be ſo. | 
| | N. IF 
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viſion? 


S. No doubt, Lands may be diſponed to a Baſtard and the 
Heirs-male of his Body, which failzieing to any Heir of Tailzie 
and Proviſion; for this is the Diſponer's Deed, and would 
hold if the Lands were difponed to a Baſtard ſimply, and 
ſailzicing of him to a Subſtitute nominatim. And its thought, 


it would hold tho' the Lands were diſponed to the Baſtard and 


his Heir of Tailzie, as ſaid is, by any Superior upon his own | 


Reſignation: For (till, the King ſucceeds not in Lands to a 
Hg but purely as ulimmus heres, which here has no 
lace. 

BuT put the Caſe, a Baſtard makes only a Bond of Tailzic 
to reſign his Lands in Favours of himſelf, which failzieing, &c. 
Here the Queſtion may ariſe, If the King as ultimus heres 
ſhould implement this Bond? I {till think he ſhould, and for 


the Reaſon above given: Only the Difficulty might be, how 


the Subject thould be ferved Heir of Proviſion in general, that 
he might have a Title to purſue for Implement. And here I 
heſitate, becauſe a Baſtard not having lawful Children can 
have no Heir: But this militates alike againſt an Heir of 
Tailzie after Infeftment, if the Baſtard have not an Heir of 
bis own Body to ſucceed him. | 


NM. Ir a Baſtard by a Deed inter vivos has diſponed his 
Eſtate in Lands by a delivered Writ, and dieth before the 


Right be perfected: Qr@ritur, What Way the ſame ſhall he 


perfected; or what Action is competent to the Perſon in 
whoſe Favours it is made, and againſt whom? ANSsW ER, It is 
thought, That the King being to ſucceed to the Baſtard, his 
Officers may be purſued, and the Director of the Chancery, 
if the Lands hold of rhe King (and if they hold of another 


Superior, the {aid Superior) to hear and ſee the fame adjudged, 


and Precepts directed. 

rid juris, If the Deed be not a ſimple Diſpoſition, but a 
Right to the Diſponer in Liferent, and another Perſon in 
Fee with the ordinary Clauſes and Power to alter? ANSWER, 
There may be more Queſtion in this Cate, being upon the 
Matter Donatio mos tis cuil ſa. 0 | 


S. Ir a Baſtard by a Deed inter vivos, diſpone his Lands; 
and his Diſpoſition be delivered, but not perfected: The 
Receiver of the Diſpoſition has Action agalutt the King, and 

| | His 


N. Ir a Baſtard may have an Heir of Tailzie and Pro- - 
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his Officers or Donatar as ultimus haves ; and therein may call 
either the Director of the Chancery (if the Lands hold of the 
ing) or the other Superior, and ſo get them adjudged. 


Bur if the Deed be not a ſimple Diſpoſition, but contain 
2 Reſerve of the Diſponer's Liferent, or to a Perſon in Fee 
after the Neath of the Diſponer, which 1s the ſame; and 
contain alſo a Power to alter: Its thought ſtill, the Diſpoſi- 
tion is good, though it appear to be Donatio mortis cauſa; 
for ſuch Donations with us are ordinarily made by Deeds imer 
vivos, and are not judged to be teſtamentary, as they were 
conſtrued in the civil Law. But of theſe Donations after- 
wards, and how they come to be revocable. 


N. ®ue Ratio, That a Baſtard cannot make a Teſtament : 
Whether or not, Ob maculam natalium? Or, That by reaſon 
thereof, they were as Dedititii in Law; fo that during Life 
they were Liberi, but died Servi, and Nulli; without Power 
to diſpoſe of any Thing? AnsWER, That the ſaid Incapa- 
city was Ratione Natalilim, ſeeing theſe who have no other 
Heirs (fo that the King is to ſucceed as Ultimus Heres) have 


not Teftamenti factionem. 


S. Tus Reaſon why a Baſtard cannot make a Teſtament, 
if he have no lawful Children, is plain : Becauſe he can have 
no Succeſſion ; and his moveable Eftate is therefore caduciary 
to the King, as his Land Eſtate would fall to the King as 


ultimns heres 


N. Ir a Father, who is a Baſtard, will ſucceed to his Chil- 
dren? ANSWER, It is thought, He will. | 


S. A Father a Baſtard may ſucceed to his Children, as his 
Children to him; for the Relation is lawful and reciprocal. 


Biſhops. 


N. IF Precepts * by Biſhops may be execute after 

their Death? If a Biſhop, being upon the Point to be 
tranſlated, may accept a Renunciation of a Tack not expired, 
and grant a new Tack for more Years in Prejudice of his 


Succeſſor? Or, if he may ſet a Tack? 
S. A 
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S. A Precept, of its own Nature, is but a Mandate, and 
dies with the Mandator: And though Precepts of Saſine be 
declared by Act of Parliament 1693, not to die with the 
Granter : Yet-Precepts of Clare are thence excepted. 

A Biſhop may not ſet a Tack, while there is a former 
Tack ftanding: Nor is it fair for him to accept of a Renun- 
clation of a ftanding Tack, that be may have the Benefit of 
ſetting a new Tack in Prejudice of his Succeſſor: Yet, if a 


Biſhop, during the ſtanding of a former Tack, ſet a new 


Tack, and live thercafter in the Benefice until the Iſh of the 
former Tack; the uew Tack commencing in his Time will 
ſubſiſt. | _ 


Biſhops Debrs. 


N. SEEING Biſhops are an Incorporation, and do not 
repreſent their Predeceſlor's Perion, but only the In- 


corporation: And therefore are not liable to his Debts: 


Duzritur, If at leaſt he be liable to the Debts of the Biſhop- 
rick, as v. g. If there be an Annualtent payable out of the 
fame to a pious Uſe, and the preceding Biſhop has not payed 
the ſame: Will his Succeſſors be liable perſonally ; at leaſt, 
will their Rents be affected by a real Action of poinding the 
Ground, or like to the tame ? | 

rid Furis as to the Taxation, If a Biſhop would be liable 
for theſe Bygones that were due by his Predeceſſor: Reſerving 
Relief agaiuſt his Heirs and Exccutors ? 


S. A Biſhop's Succeſſor in Office is liable to none of his 
perſonal Debts: But if there be a Penſion affecting the Bene- 
tice really, it will affect the Succeſſor; yet, it is thought, it 


ſhould only affect ſince his Entry, but not for Bygones due 
by his Predeceſſor, which are only a perional Debt upon the 
Predeceſſor; and that in this a Penfion differs from an Infeft- 


ment of Anmialrent. | 

As to the Taxation, the Benefice will be liable for Bygones, 
and the Succellor can only have Relief for the ſame apainſt 
the Heirs or Executors of his Predeceſſor: For the King can- 
got be wronged as to his Taxation. 


Bodamaria 


if 


NC 


„ia 
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Bodomaria. 


N. NODOARIA eſt Fœnus Nauticum, quo ſub Spe 


hs: majoris lucri Pecunia datur Navis Patrono, hoc 
*« pacto, ut falva Nave tantum cum fœnore reddatur, relicto 
« interea Hypothecz loco navigii fundo, quo perdito, et ca- 
„ pitale interit. Beſold.” | 


S. IT is here well defined to be Fenus Nauticum. But the 
Reaſon of the Name, and even the Manner of pronouncing 
and ſounding of it, is ſtill uncertain. 


Burghs Liferent Eſcheat. 


N. [HAT Execution can be againſt Burghs for their 
| Debt? If they may be charged with Horning ; and 
if thereupon any liferent Eſcheat may follow? 


S. On a Charge of Horning againſt a Burgh, the ſingle 
Eſcheat can only follow, but no Liferent; for Burghs die 
nor, | 


C. 
Captions. 


NM. F Captions may be execute after Sun-ſet ; ſeeing 
Poinding cannot be then executed? It appears there 
is Difference betwixt Poinding and Caption, by 
Reaſon other Perſons that may have Intereſt in the 

Goods may be concerned in the Poinding, which is not in 

Captions. And the King's Rebels may be taken at any Time; 

5 —_ is no Time ſo fit to take and ſurpriſe them as the 

ight. 


S. THaT Captions againſt Rebels may be execute after 
Sun-ſet, and under Cloud of Night, hath no Doubt ; tho? 
ES - | the 
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the Privy Council hath ſometimes in Captions for Civil Debts I 


Judged otherwiſe. re 

a 5 ee 

Caſualties of Superiority, ga 

| dil 

N. INV eneral, it it thought, That all Caſualties, which are | 

| ruttus Dominit directi, are to be conſidered as la 

Frudus pendentes of Lands, which pertain to the ſingular Suc- cd 

ceſſor; unleſs they be collecti; and they are never thought C] 

to be collecti, unleſs they be at leaſt claimed and purſued for. A: 

| | 15 

S. Cas UAL TIEs of Superiority, tho? vaking; yet if not B. 
| actually claimed, do tranſmit to the ſingular Succeſſor, unleſs 
| reſerved; but if either actually claimed before, or reſerved, 

may, it ſeems, be inſiſted for by the Predeceſſor to whom they le 

| vake: Yet it might be thought, that the ſimple claiming, or ar 
railing of a Purſuit, ſhould ſignity little, unleſs there were alſo 

an exprels Reſervation. | 

Cautioner and Relicf. N 

N. IF a Cautioner be denounced for his Cautionry, will the C 

Principal be liable to relieve him of the Loſs of his 3 


| Eſcheat? Ratio dubitandi, the Principal is obliged to relieve ih 
| him of what he ſhould pay for him, but not of the Prejudice . 
he ſhould ſuſtain for his Contumacy and Rebellion through E 
his not Payment. v 

h 

de 


S. A Cautioner may crave all Coſt, Skaith, and Damage 
that happens to him directly by his Cautionry; but if he be de- 
ö nounced and eſcheated for not paying, it is his own Fault who 


| | performed not the Obligation of his Cautionry. r 
| 5 

a 5 t 

Chaplainry. f. 

; | c 

N. 1 being holden of a Chaplain, a Biſhop being N 

Patron, if there be not a Chaplain, and the Bithop b 


delay or refuſe to preſent, what Courſe ſnall be taken by the 

Vaſllal's Heir, or ſingular Succeſſor to get Infeftment ? If the 

| Biſhop may not be purſued, and the Director of the Chancery, 
tohear and ſce him decerncd to preſent a Chaplain, and — 
hibite 


bts 
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> hibite to one of the Clerks of Seſſion the Preſentation to be 
regiſtrate, to the effect it may be known and patent to the 
* Licyes, and that within Days after he be char- 
2 ged: And in caſe of Diſobedience, verified by a Horning a- 


gainſt him upon the Decreet ; the Director of the Chancery to 


direct Precepts for iufefting of the Vaſſal. 


SEZING by Act of Parliament anent the Superiority of Chap- 


I lainries, and ſuch like, the Patron to the Chaplain is appoint- 


ed to be Superior to the Chaplain's Vaſlals* 9uerinur, If 
Chaplains hold of the Biſhops, the Biſhop will be Superior? 
AxsWER, It is thought not; ſeeing the laid Act of Parliament 
is only in Favours of Laick Patrons, and was made when the 
Biſhops were ſuppreſſed. | 


§. CHAPLAINRIES whereof Biſhops Patrons are now fal- 
len to the Crown, and the Patrons of all ſuch Chaplainries 
are declared to be Superiors to the Lands holden thereof. 


Charge to enter Heir. 


N. A* apparent Heir being charged to enter Heir in ge- 
| neral, and renouncing: 2!eritur, If there may be a 
Compriſing or Adjudication againſt him, unleſs he be char- 
ged to enter Heir in ſpecial? Ratio dubitandi, That fruftra 
thould he be charged to enter Heir having already renounced : 
Yet it is thought he ought to be charged, ſeeing a ſpecial 
Charge to enter Heir, is inſter, and in Place of « tel Ser- 


Vice and Infeftment thereupon; and the Heir may repent that 


he renounced, and may be better adviſed, when he 1s charged 
to enter Heir in ſpecial. 


S. AN apparent Heir charged to enter Heir in general, and 
renouncing, Adjudication proceeds without a new Charge to 
enter Heir in ſpecial. And it is only a ſuperfluous Caution 
that hath e war ſome to judge, that notwithſtanding of the 
firſt Renunciation, the apparent Heir renouncing ſhould be 
charged again to enter Heir in ſpecial, and ſo he put to re- 
nounce twice, in lieu as it were of a ſpecial Service which is 


but a Fancy. 


Chattels 


. 
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Chattels real. 


NM. IFERENTS, Non- entries, Ward, and ſuch like Caſu- 

alties, that are ſucceſſive when they are gifted, they 
become real Chattels, and will fall to the Executors of the 
Donatar, as is thought: Qucritur, If when they are not gifted 7 
they ſhunld be conſidered allo as Chatrels, fo as to belong to 
the Executors of the Superior, and not to his Heirs and Suc- * 


ceſſors of the Land? 


S. Tris Title is not in our Stile, but Liferents, Non- en- 
tries, Ward and ſuch Caſualties, if not gifted, do certainly“ 
tranſmit to the Superior's Heir and not to his Executors. And 
even though the Liferent or Non-entry were declared; yet 
nothing would fall to the Superior's Executors ; but if a Mar- 
riage were declared and liquidate, the avail liquidate would | 
fall to his Executors ; and ſuppoſe the ſaid Caſualties to be | 
gifted; yet it is thought that Liferents and Non-entries before 
Declarator, ſhould fall to the Donatar's Heir, as being a Right | 
to be declared, and having a Tract of Time. But for a Giſt 
of Marriage wherein the Declarator is principally the Liqui- | 
dation, it is thought, that whether before or after, it ſhould | 


fall to the Donatar's Executor. 


Children and Creditors, 


N IF a Father grant Bonds to his Children, and thereafter 
contract Debt, ſo that he is not in a Condition to ſatis- 
fy both his Creditors and Children, Whether the granting of | 
Hondas for onerous Cauſes will import a Revocation of the 
Children's Proviſion ; at leaſt, will the poſterior Creditors be | 


privileged and preferable to the Children? 


S. Bonps of Proviſion, if delivered to the Children, or any 
for them, make the Children Creditors: But before Delivery, 


a prior Creditor to the, Delivery ſhould be preferred ſimply ; | 


and yet the Queſtion may remain, If a Bond of Provition anda 
Creditor came in Competition; which ſhould be preferred? For 
albeit a Bond of Proviſion delivered, be a Ground of Debt, and 
ſhould be preferred according to the Diligence uſed ; yet if 
this Bond and an onerous Creditor came to compete for the 
the fame Subject on equal Diligence, as by Adjudication, it 
may be thought, That the Creditor is more favourable z 80 55 

cially 
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cially if the Bond of Proviſion be {till in the Bairn's own Per- 
ſon unaſſigned ; but if aſigned for an onerous Caule, the Aſſig- 
ny is as favourable as the Creditor. 


Children's Proviſions. 


N. A Father having diſponed to his Son of the firſt Mar- 

rage, the Fee of his Eſtate; with Power to burden 
it with 40,000 Merks for Proviſion of his remanent Children 
allenarly: Quaritur, If he being then married upon a Woman 
of that Age, that he could not have Children by her, ſhould 
thereafter marry ; may he provide any Part of that Sum to 
the Children he had thereafter of the laſt Marriage? Or, if 
the remanent Childien, in whole Favours the Faculty is re- 
ſerved, can only be underſtood of the remanent Children of 
the firſt Marriage, he having then five beſides the Heir? Mr 
Alexander Gibſon contra his Brother. 


S. Ir this Reſervation was made in Favours of the zhen re- 
maining Children allenarly, or with any other Note of Reftric- 

Zion ; there ſeems to be no Place for an Extention : Bat if it 
was only in Favours of his remaining Children; tis thought 
the Father may extend the ſame, even to ſuch as may after 
exiſt of another Marriage: For this appears to be the Mean- 
ing of Parties. ; 


Civitas. 


1 8 et Municipia intelliguntur nomine Rei- 
5 publicae: et eis competit beneficium Legis. leg. 3. 
5 cod. de jur Reipub. Sc. Rempublicam ut pupillam extra or- 
6e dinem juvari. Friſchius Tom. 2. exercil. juris publici, ex- 
6 ercit. 2. u. 17, ei ſequen.” | | 
% Preſcriptio non currit minori ſed Civitati, Bid. 35. 
% Propter tenuitatem civitas novum vectigal imponit, Ilid. 37. 
Gaudet Præſcriptione centum annorum. _ | 
Ex ſolo pacto fine traditione, quibuſdam caſibus habet in 


rem actionem, Lid. 


6 F 
& lus- fructus ei relictus durat centum annis, 1/14.” 


A 


S. TukEsk Latin Remarks are only Citations: But it is not 
thought with us, that a Burgh Royal may claim the Benefit 
of a Pupil and Minor; but that it is enough, that the Magt- 


ſtrates for the time be liable far their mal- Adminiſtration. 
Clauſe: 
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Clauſes in Contract: of Marriage. 7 ſhou 
Mar 


N. HE Contract of Marriage betwixt Alexander Sandi- the 

lands, and Agnes Sanmdilandi, his Wife, Daughter to WF Lt 

| Robert Sandilands Dean of Gild, beareth that Proviſion, viz, MM ciat! 

| That the ſaid Robert and his foreſaids are obliged to the ſaid to LD 
Agnes and her Spouſe, that at Robert his Deceaſe the ſaid 


Agnes his Daughter ſhall be eſteemed a Bairn of the Houſe © 

| and Family; and (hall ſucceed to her Part and Portion natu- cert 
| ral equally with the Remanent of Roberr's Bairns to all Sums, ter 
| Pleniſhing, Goods and Gear; and others that ſhould pertain MY tee 
to the ſaid Robert's Bairns to all Sums, Pleniihing, Goods  tura 
; and Gear; and others that ſhould pertain to the ſaid Robert give 
| the Lime of his Deceale. | Bau 
Tax ſaid Alexander is obliged and his foreſaids, that what- - wh 

| ever Benefit ſhall fall to the ſaid Agnes, or her to ſucceed to of t 
| by her Father's Deceaſe, or by Virtue of the ſaid Oblige- Ma 
ment, to provide the ſame after he ſhould get it, to himielf F * 


and her in Conjunct-fee and Liferent, aud to the Bairns be- 
twixt them, which failzieing ters and Aſſignies, gth 7 Hul 


f  nuary 1657. Regiſtrate iſt March 1671. tior 
U THE ſaid Alexander is obliged to provide the Conqueſt to Dee 
1 himſelf in Liferent; and their Bairns in Fee. | =X no. 
Tart Contract of Marriage betwixt John Hamilton Writer bot 
1 and Rachel Sandilands the other Daughter of the ſaid Robert, MF 
| bears, That they accept the Tocher in Satisfaction of all o 1 
h | | ther Sums, Executory, Debts, Goods, and Gear, and others firfl 
| whatſoever which was provided to the faid Rachel, or which and 
; may fall or pertain to her, or may be claimed by her by De- bal 
| ccale of the ſaid Robert, or her Mother Manſe Weir: All bei 
| which the and her Huſband aſſigns to the ſaid Robert, his Heirs, | Pre 
| Executors, or Aflignics to be diiponed at their Pleaſure. for 
By the Clauſe of Conqueſt the {aid 7% is obliged to pro- in 
| vide the ſame to himſelf in Liferent, and the Bairns in Fee: no! 
And to that Effect to inſert the Bairas Names in the Writs. con 
Tux ſaid Rachel if her Huſband deceaſe before her, is to pla 
have (if there be no Children) the Half; and (if there be) the 
third of the Pleniſhing of the Houſe the Time of his Deceaſe, 
which is to be made free of Debts by his Heirs and Exe- tel 
cutors. | 8 the 
Qucritur, Ir the Obligement to ſucceed to all that ſhould MF "f 
pertain to the Father ſhould be underſtood, only as to a Bairn's his 


Part, and ſhould not be extended to the Dead's Part? 


IF th 
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Ir what ſhould fall to Agnes after her Father's Deceaſe, 


A ſhould belong to the Bairns of the Marriage, though the 
Marriage be diſſolved through the Huſband's Deceaſe before 
the Father Kobert his Deceaſc? | N 


Ir Rachel the other Daughter, notwithſtanding her Renun- 


ciation, will come in as one of the neareſt of Kin, at leaſt as 
to Dead's Part, viz. Dead's third and the half of a Bairn's Part? 


S. Theſe two Caſes above have nothing material; for 


| certainly the Obligement by Robert Sandilands in his Daugh- 
ter Agnes her Contract of Marriage, That ſhe ſhould be e- 


ſteemed a Bairn of the Houſe, and ſucceed to her Portion na- 


I tural equally with the reſt of Robert's Bairns, ſhould as well 


give her Right with the reſt to the Dead's Part as to her own 


2 Bairn's Part; and the Obligement in the ſame Contract, that 


what ſhould fall to the ſaid Age ſhould belong to the Bairns 
of the Marriage, did ſtand good to her Bairns though her 


F Marriage was diflolved by her Huſband's Deceaſe before her 


Father Robert, for ſuch ſeems to be the expreſs Deſtination. 

As to the Cale of the other Daughter Rachel, who with her 
Huſband's Conſent, had accepted of her Tocher in Satisfac- 
tion of all, and particularly of what might fall to her by the 
Deceaſe of Robert her Father or of her Mother: There appears 
no Doubt but that this her Renunciation {ſhould exclude her 
both from Dead's Part and Bairn's Part. 


N. By Contract of Marriage, the Huſband is obliged in the 
firſt Place to provide 30,000 Merks, to his Wife in Liferent, 
and the Heirs of the Marriage preſently : And to the other 
Bairns 18,000 Merks after his Deceaſe : Queritur, The Heir 
being ſerved, will there be a Confuſion as to his Debt and 
Proviſion ? 2do, If he may have Action againſt the Executors 
for it, as Heir and Creditor ? 37, If he ſucceed to his Father 


in Land-Eſtate, though the Money was not employed, will 


not the obligement be ſatisfied, pro tanto? 470, Will the Bairns 
come in pari paſſu, or muſt the Heir be ſatisfied in the firſt 
place out of the moveable Eſtate ? 


S. THe Son ſerving Heir of Proviſion, and under Pro- 
teſtation, may evite the Confuſion, and have Action againſt 
the Exccutors as Heir of Proviſion, and ſo Creditor. And 
if he ſucceed to his Father in a Land-Eſtate, it may ſatisfy 
his Proviſion pro tanto, but if there be only a moveable E- 
ſtate, the Meaning of the Contract appears to be to prefer 


the Heir to the other Bairns ; and yet if the other Bairns 
| canuot 
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Heir of Proviſion comes then to be liable ro chem: 


of Proviſion ; and that the Order and Preference to the Heir 
of the Marriage, ſhould prefer him to the other Bairns; un- 


But 
it may be thought, that in effect all the Bairns are but Heirs 


cannot find their Proviſion of 18,000 Merks otherwiſe the 


1 
1 
_ 
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3 


leſs they were all Daughters; for then they muſt come in e- 


qually. 


NA 


where there was none before iu order to Selling 


Coals. 


Woman being infeft in Lands in Liferent, cum Carbo- 


nibus et Carbonarits : &uerititr, If the may win Coal i 


? Ratio Du. 


bitandi, That uſus frucius e jus utendi ſalva rei ſubſtantia, and | 
the Coal 2% conſiimitur ; and being digged on renaſcitur - | 
It is thought theretore, that-where there was no Coal before, | 


the Liferenter cannot break Ground in order to Selling. 

Pug: itur, If the Liferenters at leaſt may win Coal where 
there was no goiug Coal before in Order to their own Uſe and 
for their Fire, refunding any Damage that may be by break- 


ing of the Ground. 


WHERE there is a Coal going: Quæritur, If the Lifefenter 


may continue to work and fell? AN SW ER, It is thought, for 
the Reaſon fore ſaid, the Liferenter cannot ſell, but may 
claim by the ſaid Clauſe to have as much Coal as may ſerve 
for the Liferenter's Uſe only, unleſs it be expreſsly provided, 
That the Liferenter may win and ſell as the Fiar might have 
done. : 

Ir the Liferent be not conſtitute ſo clearly in the Terms 
foreſaid, and it be only provided, That the Liferenter {hall 
liferent the going Coal: Quaermur, If the Liferenter may 
have the ſame Benefit of the Coal as the Fiar might have 
had, both for the Liferenter's Uſe, and for Selling ; provi- 
ding that the Liferenter uſe the ſame as bonus vir, and in 
the fame Manner as was in uſe formerly, and do not any 
thing of purpoſe to the Prejudice of the Fiar ; putting in too 
many Colliers, or otherwiſc. a 

As there is quaſi Uſus-Frufius of Money, if it ought to be 
ſo of Coal, and what is win ſhould be valued, and the Price 
ſuould be valued to the Liferenter in Liferent and in Fee to 
the Heritor ? To conſider if this Caſe has occurred elſewhere 
in the Caſe of Sytvae caeduae. 


S. A Woman being infeft in Liferent cum Carbonibus et 
| Carbonariis 


be”; 
We 

£4 

1 
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Carbonariis, if the Lands have no going Coal, ſhe may not 
the ſearch for and win them in order to ſelling: For this would 
; minuerè rei ſubAantiam where an Uſus-fructus is only left: But 
*Z might ſhe not in this Caſe ſearch for and win Coal for her own 
proper Uſe? And it may be thought that the Clauſe ſhould 
import this; or otherwiſe it would be ſuperfluous. Tis true 
e- it would ftill minuere rei ſubftantiam, which differs from the 
= Cale of Liferent-Lands having a Wood; for there, though 
= there were uo yearly Hagg, ſhe might cut for her own Uſe; 
and it would not minuere rei ſubſtantiam. But ſtill, a Clauſe 
30. being fo expreſs ought to operate; and it cannot operate lels, 
than Coals for proper Uſe: Only it ſeems reaſonable, that ſhe 
*Z ſhould refund any Damage to the Fiar that he ſufters by 
ng breaking the Ground. | | 
; Bur if there be a going Coal, and the Liferenter be infeft 
in it for her Liferent, it cannot be doubted but that ſhe may 
uſe it as the Granter did uſe the ſame, even for Sale and Pro- 
„ fit: For here the Coal is regarded as the very frucmus of the 
nd Ground; only the Liferenter may not exceed the former Ve, 
k. or put more Hands to Work. . 
A quaſl uſus-frudtus of Coal is an odd Conceit, and can hard- 
ly be underſtood, unleſs it were diſtinctly conſtitute valuing 
the Coal as the ſtock, and giving the Rent for the Liferent - 
: But a guaſi uſus-frudtus in Money is eaſily underſtood ; becauſe 
Y © Money is fungible, and the Intereſt is its Profit. 


e Collation. 
ns NN. BY Contract of Marriage, the Huſband is obliged to pro- 


| vide the Heirs of the Marriage therein ſpecified : But 
Ly there is a Clauſe ſubjoined, That if there be only Daughters, 


e and they be more than one; the eldeſt only ſhould ſucceed, 
1- and the other Daughters ſhould reſign their Parts in her Fa- 
in vours, reſerving to the Father to provide them, which he did 
y not: There being beſide ſome heritable Eſtate, Quaeritur, 


0 If the Eldeſt would not only have the Land, but her Share of 
the other Eſtate as Heir-Portioner ? Ratio dubitundi, That Law 


xe and Nature favours and intends Equality, betwixt Children; 
e eſpecially where the Intereſt and Preſervation of Families is 
oO not to be conſidered, and upon that Account there is no Pre- 
c rogative of Primogeniture and 7p{roroxuc, Which is only com- 


pctent Liberis Maſculis, Daughters being fints & caput fami- 
lie: And by the Contract, the eldeſt Daughter is not obliged 
t to marry one of the Name, or 9 ſhould take the Name. 
8 | 0 | | 20, 
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2do, The Heir cannot be Executor unleſs he confer, or upon 
appears to be eadem Ra- 


» 
2 
„ 

2 l 
* 
*%, 


S. Tuar a Huſband ſhould oblige himſelf to provide the if | 


the foreſaid Couſideration; and there 
tio in this Cate, Mhitelaw. 


Heirs of the Marriage, but with a Clauſe, That if there be 


only Daughters, and more than one, the eldeſt only ſhould ſuc. 


ceed, and the other Daughters thould reſign in her Favours, 


reſerving to the Father to provide 
tion of a Contract of Marriage. But if there was a Land. 
Eſtate provided to the Heirs of the Marriage in theſe Terms; 
it ſeems to he to the Heir-male or eldeſt Heir-female without 
Diviſion: Bat if all the Eſtate was Money, it would be hard 
to make the younger Siſters renounce their Parts; and yet it 
ſeems to be ſo intended, and ſo much the more if there was a 
Son of the Marriage. As to what 1s added, That the Heir can- | 
not be Executor unleſs he confer, it ſeems to ſuppoſe, that the | 
Succeſſion to this Eſtate, in Money can be only by way of 
Executry : But if a Contract ſhould bear a certain Sum to be 
provided by the Huſband to the Heir-male of the Marriage, 
or to the eldeſt Heir-female without Diviſion. This ex- 
preſs Proviſion ſeems to exclude Executry as it doth Exe- | 


EULOTS, 


8 *% 
3 


N. Te an Heir, to the Effect he may ſhare in the Executry, 
offcring to confer the moveable Heirſhip, ought not alſo to 
confer Lands, and other heritable Eſtate? For the Executry 
may be very conſiderable, and it were very hard upon Colla- 
tion of the moveable Heirſhip poſſibly of ſmall Value, he 
ſhould both retain the heritable Eſtate how great ſoever, and | 
ſhare in the Executry though very great, 


S. IF an Heir ſucceeding in a Land-Eſtate and moveable 

Heirſhip would rather chuſe to have his Share in the Execu- 

try, he muſt confer both his Lands and the moveable Heir- | 
ſhip, that is, his whole Heritage; for the moveable Heirthip | 
is but a Compliment to the Heir, and the collating of it alle- | 
narly, cannot in Reaſon bring the Heir to ſhare with the Exe- 
cutors. ö ! 


N. Ir there be three Daughters, and the eldeſt at her | 
Marriage get a Part of the Lands: Qudritur, If ſhe will ſhare 
as Heir-portioner with the other Siſters, unleſs ſhe confer ; as 
in Enrlaud? 


S. Tur 


them; is an odd Concep- 
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S. Tax Analogy of our Law ſeems to run, That ſhe ſhould 
have what was provided to her in her Contract of Marriage 
Entire, as a Precipuium. And if ſhe be not excluded by her 
Contract, that ſhe ſhould come in as Heir-portioner, with her 


e the other Siſters, as to the Lands that remain, 

e be 

d ſuc- 3 | 

ours, Connniſſion by Way of Mandate. 

cp. | 

and. N. T Fa Commiſſion may be granted by a Perſon to Friends 
"ms; for ſelling Lands, and to endure irrevokable, not only 

bout during his own Lifetime, but after his Deceaſe, to bind his 

hard Heirs. until it be execute? Ratio Dubitandi, Mandatum expirat 

et it orice; And on the other Part, there may he a Neceſſity to 

as 2 {ell, and his Heirs may be Minors: Or, upon. ſome other 
can- F Conſiderations, it may be fit that there ſhould be ſuch a Power 
the given; and, as he may bind himſelf by granting ſuch a 
y 4 2 Commiſſion, he may bind his Heirs, being exdem Perſons. 

) be | | 


S. A Commiſſion by Way of Mandate expires morte manda- 
ztoris: But if the Mandate expreſsly provides otherways, it 
continues. | ” 


2, Commiſſioners to the Parliament. 
1, N. Vleritur, IF there be any Caſe, wherein Commiſſioners 
he! | to the Parliament ought to conſult the Shires 
nd whom they repreſent? ANSWER, It is thought, That albeit 
by their Ele&ion they have Commiſſion cum libera Poteſtate, it 
is to be underſtood that they may ſuper/truere, but cannot evert 
85 or alter EF undamentals and the Conſtitution of the Govern- 
815 ment, either of Church or State: And if any Thing of that 
4 Nature be intended, it ought not to be done by Repreſent- 
ip ales, unleſs they have ſpecial Authority to that Pur- 
e- 4 poſe, | 
2 


S. Tris Queſtion being determined otherways by the Par- 
liament 1706, in the Union of the two Kingdoms, there is 
no Place now, for any further Reaſoning upon it. 


Commonties. 
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Commontics. „ 
N. * E Servitude of Paſture being either in common 


1 Moors, as Gladſmoor, or ſuch like: Or, in Com- 
monties belonging to Heritors and Superiors, and their Vaſlals 


A 
5 


27 
6 

2. 
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by Rights from them: Or, in Lands belonging to others, | 


and not to their Superiors : 


Quæritur, If an Infeft- } 


ment cum communi Paſtura, will be a Ground of Preſcrip- | 
tion, in all the foreſaid Cates, unleſs it be ſpecial as to the 


Subject, and the Lands to be paſtured upon? ANSsW ER, As 


to common Moors, if the Lands adjoining be diſponed, cum 


ew] 


communt Paſtura, by the King, it is to be preſumed, that be- 
fore they be diſponed, the King's Tenants of the Lands dil- | 
poned were in uſe to paſture in the. ſaid Moor: And there- 
fore the Clauſe cum communi Paſtura, is to be underſtood with | 


the Paſture formerly belonging to the King: And in that 
Caſe, Poſſeſſion, though not for the Space of forty Years by 


virtue of that Right, is ſufficient. 2do, There is the ſame 
Reaſon as to Lands diſponed by Superiors having a Common: 
ty within their own Property, v. g. In Dirleton, unleſs 
there be ſome ſpeciality, v. g. As in David ForreſPs Pre- 
cept of Clare conſtat, there is nine Acres given without Men. 
tion of Paſture in the Commonty of Dirleton, and there is a 
Tenement and three Acres and an half cum communi Paſtura in 


Communia de Dirleton: So that the Right being granted 


unico contextu, the Right of the ſaid Acre cum communi Paſtu- 


ra, excludes the ſame as to the other nine Acres. 3tio, As 
to a Commonty within the Property of other Superiors, the 
Clauſe cum communi Paſtura in the Tenenda's, will not be a 
Ground of Preſcription, unleſs there be a Right or Conftitu- 
tiow by the Heritor, within whoſe Property the ſaid Com- 
monty is. 


S. As to the Servitude of Paſturage in common Moors, 
whether the Moor belong to the King, or to another Superior; 


the Superior hath till the Right of Property, and the Vallals 


only the Right of Commonty : And if the Moor or Common 
come to be divided, the Superior's Share is ordinarily judged 
the fifth Part. But our late AR of Parliament hath only 
allowed Commons to be divided that hold of other Superi— 
Ors ; and where the Vaſſals of ſuch Commons are infeft cun: 
commiunt Paſtura, no doubt they may preſcribe the Servitude, 
as well as the right of Property, and the Clauſe cum communi 
Paſtura will give the Servitude, where the Superior had a 

| Common 


0 
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Common beſore, and whereof his Tenants only in the Pro- 


perty had the Benefit. a Th oe 
Bur where a Charter bears, cum communi Paſtura, whe- 


ther in the Tenenda's; or even in the diſpoſitive Part Jet, 


it ſeems, it ſhould not give the Servitude upon the Property 


of another Superior or Heritor; unleſs it were very expreis 
in the diſpoſitive Part, and well eſtabliſhed in the Diſponer by 


2 good Right and long Poſſeſſion. 


Common Appendant, 


Atæritur, 1 being a Servitude of Paſturage or 
3 Commonty due to me out of neighbour- 
ing Lands (which the Eng call Common Appendam} 
will the Servitude extinguiſh if I Purchaſe the ſaid Lands, 
ſeeing res ſua nemini ſerbit? ANSWER, It is thought that it 
is ſuſpended, but not extinct: So that if the Purchaſer ſell the 
Lands affected with the Servitude, it will revive ; unleſs it be 
provided otherwiſe: -And Servitudes of that Nature are real, 
and Pertinents Pradiorum non Perſonarum. 


S. Ir there be a Servitude of Paſturage due to me out of 
neighbouring Lands, my purchaſing of theſe Lands, will, no 
Doubt, extinguith the Servitude : And if I fe]l the Lands a- 
gain in the common Stile, that is, With all Right, Title and 
Intereſt, the Servitude will not revive unleſs it he fo provided 
and exprelsly reſerved. 


Compenſation. 


M. IF there may be a Compenſation on a Bond preſcribed, 
for that Reaſon, viz, That qu ſunt temporalia ad agen- 


dum, they are perpetua ad excipiendum: And the Ground of 


Preſcription as to perſonal Actions being Vegligentia petentis, 
cannot be pretended in this Calc, the Defender being ſatisfied 
in his own Hands. t | 


S. It is thought Compenſation cannot be proponed upon a 
Bond preſcribed, becauſe by the Act of Parliament it pre- 
ſcribes as to all Intents: And though the Proponer may al- 
ledge that he was not negligent, becauſe ſatisfied in his own 
Hang ; yet the Negligence ſtill remains; if Compenſation 
was not objected; for Compenſation does not take Place in 
| | Law, 
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Law, unleſs it be objected : And though the Propongr may og 
further alledge that he had no Opportunity to ohject; Wet he Ka 
had Right to purſue for the Debt within the Years of Pre. the 
ſcription. Pa 5 


wo 


- 


VV. WBxx, in Proceſſes for Sams of Money, Compenſation | 
1s proponed, and the Purſuer replies upon Compenſation, and 


the Defender again duplies upon Recompenſation: Qru@1itur, | AT 
What Couiſe ſhall be taxen by the Judge upon their ſeveral | a 
Recompenſations? ANSWER, If it appear, that the Purſuer tec 
or Charger is addebted in as much to the Defender, as the e 
Defender to him, all the Compenſations being conſidered, of 
the Defender ought to be aſſoilzied; and the Parties hinc inde | 

ſhould be decerned to give up and diſcharge the Grounds of | 
Compenſation: And if, all the Compenſations being ſuſtained, | G 
the Defender he found Debtor to the Purſuer, a Decreet | 7 


ſnould be given for what is due: And if the Purſuer be found va 
Debtor to the Defender, the Defender ought to be aſſoilzied, 
and the Purſuer decerned to pay what he is owing. 


S. WHEN in Actions for Sums of Money, Compenſation is 
proponed, and the Purſuer replies upon Recompenſation; N. 
and the. Defender. again duplies upon Re-recompenſation ; MR 
the beſt Courſe the Judge can take, is, to ordain a Compt and 


Reckoning, and decern for the Balance. | 8 
| | pur 
N. A Aſſigny to a Debt for an onerous Cauſe, having eitl 


purſued for the ſame: Queritur, If it be alledged, That the Ac 
Time of the Aſſignation, the Cedent was the Defender's | 
Debtor, and that he hath preſent Action for liquidating his 

Debt: Whether ought Compenſation to be fuſtained upon 


the ſaid Ground, and a Time granted to liquidate? 7. is N. 
thought, That, the Cedent not being inhibite, nor any Dili- 

gence done againſt him, the Sum aſſigned was 7 commercio, pre 
and might be ditpoſed of by him; there being then no Fe 


Ground of Compenſation, which is de liquide in liquidum 
and otherwiſe non tollit Obligationem. Vide Retention in Lite- 
1a R. | | 


S. An Aſſigny for an onerous Cauſe purſuing for Payment, | 
the Debtor may propone a Compenſation upon a Debt due to 
him by the Cedent the Time of the granting of the Aſſigna- 
tion: But if the Debt, the Ground of the Compenſation, was 
not then liquid, the Debtor cannot object it; albeit he . 

8 olfer 
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Cedent could not be 


[; offer to liquidate it inſtamer: For t! 
bound up from aſſigning, upon the Ground of a Debt not 
then liquid, but to be thereafter liquidate againſt him. 


# 
Compoſition for Entry. 


V. IF the Superiority be diſponed or compriſed after Reſi- 
gnation: uariur, Whether what 1s payable for 
receiving of the Vaſſal ſhould belong ts the former Superior: 
or to his Succeſſor by whom he is to be received, being pretium 
of his Entry? = 


S. Wren a Superiority is diſponed or adjudged after Re- 
ſignation, It ig thought, the Compolition for receiving the 
Vaſſal ſhould belong to the Succeſſor by whom only the 
Vaſſal can be validly receive. 


Compriſer. 


NM. IF after expiring of a Compriſing, the Compriſer may 
| purſue for Evidents, being Incidents to the Right. 


S. ArTER a Compriſing is expired, the Compriſer may 
purſue for the Rights and Evidents: But the Expiration muſt 


17 either be firſt declared, or at leaſt craved to be declared in the 
he Action for Exhibition and Delivery. 

FS | 
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V. IF a Bond for an onerous Cauſe, being granted by a Per- 
ſon not inbibited, and public Infeftment therenpon, be 


0, preferable to a Compriſer who had com priſed before, but was 
9 infeft after the Bond? | 
* S. THE Queſtion reſolves, What ſhould be the Force of a 


bare Decreet of Compriſing, and how long it ſhould hinder 
the Debtor to contract Debt or diſpone? And certainly, if 


1. the Compriſer be negligent, he has himſelf to blame that did 

e 30t either inhibite or expede his Infeftment, whereby the 

a Debtor might have been totally denuded: But otherwiſe a 

q Creditor or Purchaſer cannot be prejudged by the neglected 
Compriſing. | 


As 
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- As to the Queſtion, How long the Compriſer may delay 
his Infeftment, and when he may be judged negligent? It ts 


3 
2 


8 
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thought, that ſceing he had the Remedy of an Inhibition, any 


Delay he can be charged with, ſhould militate againſt him. 


N. Ir a Compriſer of Ward lands die before expiring of 
the Legal, will the Marriage of the Heir fall? If it fall, will 


the Debtor, if he redeem, be liable to refund the Avail ? 


S. Taz Marriage of an Appriſer's or Adjudger's Heir | 


ſhould not fall until the Adjudication expire: For it the Adju- 


dication come to be fatisfied within the Legal, then the 


Adjudger draws only his Debt, and the Caſualties of the Ward 
vakes by the Debtor; for it were a great Hardihip that a 
Creditor adjudging Ward-lands for his Debt, and thereupon 
obliged to ſecure himſelf by Infeftment, ſhould by his Deceaſe 
have his Heirs Marriage to vake, which may be of greater 
Ayail than all his Debt. Nor can it be thought reaſonable, 
that the Debtor redeeming ſhould make good to him his 
Damage. But the plain Ground of Law appears to be, That 
4 Creditor is allowed to adjuge as well Ward. lands as others, 
only for Payment of his Debt: And that if the Debt be payed 
before the el he hould be diſmiſſed. And therefore it was 
of old the Practice of Exchequer, to take an Appriſer enter- 
ing, bound to renew his Iufeft ment after expiring of the 
Legal, as judging that then only he became the King's Vaſlal, 
and liable to the Caſualties of the Holding. 


N. CoMpRisINGs of heritable Bonds, though they be 
upon the Matter legal Aſſignations, ſo that the firſt Compriſer 
will be preferred to the ſecond Intimating, in reipe& of the 
previous public Solemnity in deducing Compriſings: Yet Inti- 
mation is neceſſary to put the Debtors in the Bonds com- 


priſed in mala fide. 


S. ALTHo' a Compriſing or Adjudication of a Bond needs 
not be intimate to compleat the Right; yet unleſs it be inti- 
mate, the Dehtor paying bona fide to a poſterior Adjudger, 
will be acquit. And it is thought, the poſterior Adjudger qui 
etiam ſuum recepit, will ſtill retain, as hath been marked 
above. 5 


NM. Is there be a Neceſſity of a Declarator of expiring a 
Legal, as there is of a Conventional? Seeing in many Caſes 
there may be much Equity ſor purging the Expiring; as if 


the 
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che Sum be all paid but a very little Part, and the Lands much 
excced the Debt. | 


47 
n. S. In Appriſings or Adjudications, it is not uſual to declare 
the Expiration of the Legal - But its thought ſafer for pre- 
g of WF venting Queſtions, to let it expire quietly, unleſs the Expira- 
will WF tion be redargued. ; 
85 M. Ir the Compriſer come to be Debtor in a Sum equiva- 
2 lent, will the Compriſing expire? 
Ju- | | . 
the S. SEEING Appriſings or Adjudications may eaſily be ex. 
ard WF tinguithed, not only by Intromiſſions within the Legal, but 
at a WF allo by any Receipts of Money by the Appriſer from the 
pon BY Debtor: It would ſeem to follow, That the Adjudger beco- 
ale ning Debtor to him 1n a liquid Sum within the Legal, that 
iter Sum ſhould be a Ground of compenſing and extinguithing per- 
le, petually, both againſt the Adjudger and his Afhgny : And 
bis BF whether lufeftment hath followed upon the Adjudication, or 
hat not: For, whatever would extinguiſh the Debt, muſt extin- 


IS, WW ouiih the Adjudication within the Legal in every Caſe. It is 
ed true, if the Adjudication were expired, and the Adjudger 
vas WE ſhould thereafter become Debtor, it may alter the Cale; for 
er- then, tho* Infeftment had not followed, the Adjudger be- 
he comes a Purchaſer. But whatever happens within the Legal 
al, that may extinguiſh the Debt, ſhould allo extinguiſh the Ad- 

Judication'; whether Infeftment had followed upon it or not. 


be VN. Tux firſt Compriſing being reduced at the Inſtance of a 
(cr poſterior Compriſer ex capite inhilitionis, will the firſt Com- 
he I xrifer have Right to the Legal of the Second? | 

i- THrovcH the Debtor be inhibited, may he not aſſign the 
n- Legal? | 


S. It appears, That a Reduction ex capite mhibitionis, is 

q but ay and while the Debt the Ground of the Inhibition be 
i- tatisfied: So that the firſt Adjudger ſatisfying the Inhibiter, 
r, reſtores his own Right: And juſt io if the Inhibiter be ſatisfi- 
U! ed within the Legal of his Adjudication : But if the firſt Ad- 
> Juager ſuffer the ſecond Adjudication to expire, it will exclude 
him for ever: For then the ſecond hath the Benefit of the 
Expiration ; and having reduced the firſt ex capite inhititionis, 


A it can have no more Place, _ | | 
88 A Debtor inhibited may not ws 7 the Legal remaining 
if in his Perſon, more than any other Right: But that does not 


E G . hinder 
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hinder the firſt Adjudger, after having his Adjudication re- 
duced ex capite inhibitionts, to get his Right reſtored, by 
ſatisfying the Ground of the Inhibition. 


N. Ir Compriſing, whereupon Infeftment is not to follow, 
and which formerly needed not to be allowed, ought to be 
recorded, conform to the Act of Parliament 1661. Act.? 


S. By the 31ſt AR of the Par. 1661, it is ſtatute, That all 
Compriſings be recorded, for Information of the Leiges: 
Which ſcems to exclude the Cuſtom formerly in Uſe of allow- 
ing ſuch Compriſings only whereupon Infefttmeat was to fol- 
low, for a Warrant againſt the Superior. 


NM. Takxx being a Compriſing againſt a Principal and 
two Cautioners of their ive Lands; and the Right of 
the ſaid Compriſing, being acquired by a Perſon who had 
bought one of the Cautioners Lands, If that Perſon ſhould 
diſpone the Right of the other Lands with the Compriſing, 
Sams, and Grounds thereof, as to the other ſaid Lands, only 
before the expiring of the Legal: Qrerimr, 1. If he hath 
not reſerved expreſsly the Compriſing and Sums thereof as to 
his own Lands, but has only diſponed in the Terms foreſaid: 
Will the Compriſing extinguith as to his own Lands, ſeeing 
it could not ſubſiſt without the Grounds, and theſe are dil- 
poned? AnsWER, It is thought, It will not extinguiſh, in 
reſpect the Compriſing is not ſimply diſponed, but only as to 
the other Lands, and the ſame not being diſponed as to his 
own Lands, eo ihſo it is retained together with the Grounds ; 
and it was Actum that the Diſponer, by acquiring the Com- 
priſing, ſhould be thereby ſecured as to his own Lands: And 
having diſponed the ſame as to the ſaid other Lands, Law 
preſumeth that he has retained it as to his own Lands in the 
firſt Place, and that it ſhould be effectual as to the other Lands, 
in the ſecond Place: And Ada agentunm are to be underſtood 
to operate according to their Intention. | 

Qucritur adlo, If the Compriſer of that Legal ſhould re- 
deem, who ſhould have Right to the Sums; whether the 
Diſponer, or theſe to whom he has diſponed, as to the other 
Lands, at leaſt to a Part of the ſame? Axswen, If the Diſ— 
poner's Intereſt as to the Security of his Lands amounts to, 
or exceeds the Sums he will have Right thereto entirely, 
ſeeing he is to be ſecured in the firſt Place. 


S. Tas 
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S. THis Caſe ſeems to be ill ſtated, viz. Before expiring 
of the Legal. For, it cannot be thought but that the Compri- 
ſer got Payment from the Perſon who bought the Cautioner's 
Lands, and to whom he diſponed the Compriſing: Nor is it 
eaſy to conceive how any ns can diſpone and com- 


municate the Compriſing within the Legal, without afligning 


to the Debt the Ground of the Appriſing, either for leſs or 


for more: So that within the Legal an Appriſer may indeed 
renounce ſome Part of the Lands appriſed, lels or more as he 
thinks fit; but he can never communicate the Appriſing with- 


out aſſignipg the Debt the Ground thereof, and fo leſſeniug 


his own Security. And if the Legal of this Compriſing ihould 
be compriſed, and Redemption follow upon it, the Aſſigny 
would certainly be preferred to the Sum. 


N. Ir a Compriſer infeft in Lands doth conſent only to a 
Right made by the Debtor of a Part of the Lands compriſed, 
will thar Conſent ſecure the Buyer againſt the fipgular Succeſ- 
ſors of the Compriſer, having Right from him by Compriſing 
or Diſpoſition and Infeftment thereupon : Seeing they may 
pretend that a Conſent doth not denude Habili modo. 


S. Tx1s Conſent within the Legal will have the Force of 
a Renunciation, and after the Legal it will be of the Nature 
of a Diſpoſition: But if the Compriſer was infeft before con- 
ſenting, and ſhould afterwards be denuded, It is thought, the 
Conſent would not militate againſt the ſingular Succeſſor : Be- 


cauſe a Conſent in this Caſe is not hebilis modus, and hath no 


Record; yet it would ſignify more before than after expiring 
of the Legal, | | 


N. A Creditor compriſed the principal Debtor's Lands, and 
ſome Time thereafter the Cautioner's Eſtate ; and after the 


Compriſing agaipſt che Pripcipal was, expired (but yet the Com- 


priſing againſt the Cautioners was running) he diſpoſed of 
ſome of the Principal's Lands: 2ugriur, If the Cautioner 
may plead that the Compriſing againſt him is extinct, in ſo. 
far as the Creditor has an irredecmable Right to the Principal's 
Eſtate, exceeding his Debt: And is ſatisfied, at leaſt may be 
{atizfied with his Intromiſſion, and diſpoſing of the faine ? 

A Compriſer, after expiring of his Compriſing of his 
Debtor's Eſtate exceeding the Value of his Debt, intromit- 


ting with or diſpoting of a Part of the lame: Queritur, If he 


may compriſe any other Eitate belonging to the Debtor; up- 
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on Pretence that he is not ſatisfied? Or if the Expiring of the 
Compriſing and the making uſe thereof thereafter, 2 him 
in the ſame Condition as if the Lands had been di 

him irredeemably, and datæ and accepted in foiutionem ; ſo 
that both Principal and Cautioner, againſt whom a Compriſing 


is yet running, may pretend that the Debt is tatisfied ; at the | 


leaſt, that the Creditor ſhould denude himſelf of that Com- 
priſing cum omni caufa ® Lamertoun contra Mr fohn Fair- 
holme, | | 


S. Ix a Creditor firſt compriſe the Lands of his principal 


Debtor, and thereafter thoſe of his Cautioner ; and when the 
Compriſing againſt the Principal is expired, ſhould diſpoſe of 
the Lands therein contained, the Cautioner may juſtly plead 
that he ſhould be relieved to the Value of the Principal's 

ands, juſt as if the PrincipaPs moveable Goods were poind- 
ed; he would be relieved to their Value. And in effect, when 
a Compriſer diſpones Lands after Expiration of the Legal, he 
may be thought to have accepted of the Lands for his Debt; 


unleſs he proteſt in the contrary ; ſo that he mult at leaſt al- 


= to the Cautioner in this Caſe, the Value of the'Principals 
ands. | 
Ax thus, if a Compriſer of Lands to or above the Value 
of his Debt, ſhould, after expiring of the Legal, go on to com- 
riſe other Lands belonging to the Debtor, as if the Debt were 
not ſatisfied, he might certainly be obliged to count for the 
Value of the Lands formerly appriſed and expired; or at leaſt, 
to dennde himſelf thereof, and aſſign that firſt Compriſing; eſpe- 
clally if he were going on to appriſe a Cautioner's Lands. Ir 
js true, if a Creditor ſhould compriſe Lands of a far greater 


Value than his Debt; yet if he reſt ſatisfied with his expired 


Appriſing, he cannot be made accountable for the Over— 
value: But if he reſt not fatished, but go on to appriſe more, 


he ſhould at leaſt be accountable for the Value of the Lands 


firſt appriſed: For otherwiſe he might appriſe his Debtor's 
Lands in infinitune; yet if he appriſe never ſo many Lands 
within the Legal, the ſame will hold; and the Expiring of the 


Legal, will give him the irredeemable Kight. 


N. A Compriſer of Lands holden Ward, being infeft : 
Queritur, If theſe Lands will ward by the Deceaſc of the 
Compriſer; andif the Marriage of the apparene Heir will 
fall? Ratio dubitandi, A Compriſer is but an interim, Vaſſal for 

| 35 1 Security 


ſponed io 
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Security of his Debt; and upon that Conſideration ſuch a 


Right in England is conſidered as a Chattel. 8 
IF the Compriſing be redeemed, will the Debtor be liable 


o to refund the Damage ſuſtained by the Ward and Marriage ? 


Oueritur, Ir the Ward of the Compriter's Heir will deter- 
mine and expire upon the Redemption? | 


S. IT is already anſwered, That neither Ward nor Marriage 
ſhould fall, unleſs the Compriſing expire; and if it expire not, 
but be fatisfied within the Legal, then the Caſualties will fall 
by the Death of the Debtor; yet as to the Ward of the Lands 
appriſed, it may be thought, the Superior ſhould not want a 
Vailal, nor his vervice; and that the Ward vakes by the Appri- 
{er's Death; and that this may be imputed to the Debtor, who 
ſhould therefore relieve the Compriſer of his Damage; ſince 
the Debtor did occaſion it. But on the other Hand it may be 
thought, That ſince the Law allows Creditors to compriſe even 
Ward Lands; and that the Superior gets a Year's Reut for 
his Entry; the Superior ſhould expect no other Caſualty by 
the Compriſer ; unleſs the Compriſing expire; for, if it be ſa- 
tisfied within the Legal, he ſhould only expect his Caſualties by 
the Debtor bis old Vatlal. Bur if the Ward of the Compriſer's 
Heir thoold fall within the Legal, no Doubt it would expirg 


upon the Redemption. 


N. Quid juris in that Caſe of proper Wadſets, if the Debtor 
after Redemption will be liable to refund the foreſaid Damage? 
The Difference being, that a Compriſing is an ir voluntary 
Right, and the Wadfet voluntary; fo that the Creditor ſeem- 
eth to take his Hazard. 


S. Ix a Compriſing the Creditor is neceſſitate to compriſe; 
and the Law obliges the Superior to enter him; and the Supe. 
rior has his Reward for it: So that here, all is involuntary, 
but for the Benefit of Commerce, and by Force of Law. And 
therefore its ſtill thought no Caſualty thould vake by a Com- 


priler entered by the Superior, though in Ward Lands, before 


Expiring of the Legal. But in a proper Wadfet all is volun- 


tarye The Wadſetter gives his Money for ſuch a Security, and 
ſhonld know the Nature of the Holding; and the Superior re- 
ceives him as his Vaſlal; fo that it 7s zhought the Wadſetter of 
Ward Lands doth in this Cale take his Hazard of the Caſual- 
ties that may vake by bim, as he does of the Fruits: and that 
the Granter of the Wadſet paying the Sum in the Reverſion, 
can be no farther liable for the Damage of the Wadſetter's 

Caſualties; 
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Caſualties; eſpecially ſince the Wadſetter has a Remedy, by 
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providing in a Clauſe of Requiſition, that he may require his ; 


Money when he will; but after Redemption the Wadſetter's 


Ward would {till ceaſe; and the Granter of the Wadſet comes 


to be again Vatlal; and of old was re-entred by a Letter of 


Regreſs. 


N. Ir Lands he compriſed from a Perſon who has no Right 
thereto for the Time, but acquires thereatter a Right, whether 9 


the ſaid jus ſuperventens will accreſce! 
S. Ir the Debtor had neither Right nor Colour of Right to 


the Lands appriſed; it may be thought this Compriſing is in- 
anis; and that a ſecond Compriſing, led after the Debtor ac- | 


5 


quires a true Right, ſhould be preferred; but if the Debtor 
had any Right or Ground of Right the Time of the firſt Com | 


priſing, After- acquiſitions may be thought to accreſce. 


N. Ir there be a Difference betwixt a Compriſer and a Buyer 
from an interpoſed Perſon, who has acquired a fraudulent 


Right, viz. That a Buyer acquires a Right for an onerous | 


Cauſe, and it is Juſt and the Intereſt of Commerce, that he 


ſhould not be prejudged; whereas a Compriſer does only 
Diligence upon his own Hazard, and the Right zran/it cum 


ſua cauſa ct labe ? 


S. By the Act of Parliament 1621, a Right in Defraud of | 
Creditors may be reduced; but if he who purchaſed, though in | 


Defraud, ſhould again ditpone for an onerous Cauſe, the Recei— 


ver of this Diſpoſition would be ſafe : But it is thought, a Com- 
priſer from this Purchaſer would not have the {ame Immunity : 


For he compriles or adjudges out of Neceſſity, aud muſt take 


his Debtor's Right as it is; whereas the lntereſt of Commerce | 
doth favour the ſecond honeſt Appriler, But of this after- | 


wards. 


N. A Right being acquired bona fide, from a Perſon not in- 


hibited, after Compriſing, and being infeft before the Compri- 


ſer: Queritur, Whether he or the Compriſer will be prefera- 
ble? ANs U ER, The Lords found in the Cate of Sir Putrick 


Niſbet and Hamilten, That the Compriſer ſhould be preferred; | 
which appears to be hard; ſeeing a Compriſing is only jus ad | 


rem and a legal Diipolition ; and the firſt complete Right by 


Iufeft ment ſeems to be preſcrable; and a Compriſer does not | 


Import vin litigioſi; ſeeing che Debior's Right is without 
Queſtion: Aud the Queſtion is, Whether the Compriſer or the 
| | Receiver 
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Receiver of the Diſpoſition ſhould have Right to that which 
is unqueſtionable in itſelf! 


's 
1c3 S. A Right being acquired from a Perſon not inhibite ; but 
of compriſed trom, and the Acquirer infeft before the Compriſer; 
ZZ our Author thinks it hard, that the Lords ſhould have preferred 
the Compriſing; but it has certainly happened, becauſe the 
zht Compriling was recent; for, if the denouncing of Lands 10 be 
aer apprited will hinder the Debtor to diſpone in Prejudice of a 
recent Denunciation; multo magis a Compriſing ſhould hinder 
to to diſpone to the Prejudice of a recent Compriſer. And there- 
in. ore as hath been ſaid above, ſince there is no Time prefixed 
c- in this Matter, the Compriſer's Delay or Diligence ſhould be 
ror the Rule. | 
m- N. Tü Debtor, or theſe who have Right to the Legal, 


redeeming from the apparent Heir of the Compriſer; whether 
| doth the Redemption ſiſt the Courſe of the Ward and Marriage 


= if the Heir be not fourteen Years of Age! ANs w. ER, Ain ma- 
bus live; quia reſoluto jure Principali reſoluumtur conſequentia. 
he S. Tunis ſuppoſeth, That the Caſualties fall by the Compri- 
ly Þ ſer”'s Death within the Legal, which, it is ibought, ſhould not 
im be allowed: albeit our Practique hath inclined that way; for 
ſeeing a Compriſer compriſes out of Necelity for Payment of 
of his Debt, and the Law allows him to do fo; and allo gives to 
in the Superior a Year's Rent for his Entry; it ſeems unreaſon- 
ei. able that the Compriſer thould be farther troubled within the 
1 Legal. Indeed if the Legal expire, then he is no more conſi- 
y: dered as a Creditor, but as a Purcbaſer; but otherwiſe, if he 


18 be redeemed within the Legal, the Debtor returns to be Vallal, 
aud the Caſualties ſhould only vake by him. 


rce 
er- N. W1LL not the Debtor be liable not only to pay the 
Debt, but to refund the Prejudice the Creditor's Heir ſuſtains 
"i upon Occaſion of the falling of the Caſualty of Ward and 
58 Marriage by the Deceaſe of the Debtor ? ANSWER, Affirma- 
ra. live, and the Creditor and his Heirs ſhould be indenmes: It be- 
wp, 10g the Debtor's Fault that they arc jorced to compriſe, and 
d: *bat the Compriſing is not redeemed. | 
ad | S. Tris Queſtion is not clearly ſtated: For, if the Ward 
by and Marriage be alledged ro {ali by the Death of the Creditor 
ot  witlin the Legal, it is thought they fall not. And if they ſhould 
ut fall, it would be unreaſonable ro make the Debror to incur the 
ne Prejudice thereof; and much leis ſhould the Creditor. But if 
ver the Caſualties fall by the Deceale ot the Debtor, they cannot 


effect. 
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effect the Creditor or his Heir, who muſt till be indemnis But 


fall by him, and after the Expiration. 


the plain Iſſue is, If the Debtor redeem within the Legal, the 
Caſualties will take Place; and if he redeem not, and the Cre- 


ditor become Proprietor and Vaſſal, the Caſualties will only 


N. WHETHER a Diſcharge does extinguiſh a Compriſing, | 


the Creditor granting to be ſatisfied; in the ſame Manner that 


Intromiſhon within the Years of the Legal doth extinguiſh : 


the ſame? AxsW ER, If there be no Infeftment, a Dilcharge is 
ſufficient ; but if there be Infeftment, there muſt be at leaſt a 
Renunciation regiſtrate in the Regiſter of Reverſions. 


S. A Diſcharge or any bare Receipt of Money by an Appri- 
ſer within the Legal, extinguiſhes the Compriſing; and that 
from the Parity of the Act of Parliament; which allows all 
Intromiſſions within the Legal to extinguiſh; for in effect du— 
ring the Legal, any Manner of Payment extinguiſhes a Com- 
priſing; whether Infeftment have followed upon it or not. 


N. A Compriſi ng being redeemed, whether doth the Debtor's 


Right and Infefrment revive, or muſt there be a new Saſine, 
and what way ſhall the Debtor be reſeaſed? AxswEHR, There 


muſt be a new Saſi ne; and the fame Way is to be taken as in 


the Caſe of a Regreſs; N the Compriſer, as he has a legal 
Reverſion, ſo there is a legal Regreſs. 


S. A Compriſing being redeemed, the Debtor's Right 
doth revive, either by a Renunciation duly regiſtrate, or a 
Declarator of Redemption; but to imagine that the Debtor 
muſt have a new Saſine in this Caſe, is without Ground ; nor 
is there any Regreſs or known Method in Law to obiain it. 


N. Queritur, If a Compriſing as to all Effects be equivalent 
to a Reſignation ? Ratio dubitandi, That a Compriſing is not 
only a legal Diſpoſition, but the Compriſer may be immediate - 
ly infeft upon the fame, as upon a Reſignation, though the 
Debtor deccale. 


S. A Compriſing ij a legal Diſpoſition, and the Compriſer 
may be thereon infcft, though the Debtor be dead: But a Re- 
{1gnation 1s alio a Diſpoſition ; and the Receiver thereof may 
now, by Act of Parliament 1693, be infeft thereon, though 
the Diſponer and Reſigner be dead. 11 


N. Ir a Compriſer get a Right to the Legal of his own Com- 
iling: And ſo dem- 


Ceps 


priſing, before it expire by another App 


] 
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Jo ceps if there be more Compriſings whereof the firſt Appriſer 
Z obtains Right within the reſpective Legals: 2ueritur, When 
the ſame do expire? Cogitandum.. 1: 


S. Ir a Compriſer get a Right to the Legal of his own Ap- 
priling before it expire by acquiring the ſecond Appriſing 
thercof, and ſo demceps it may be thought he acquires Right to 
his own Legal to ſecure himſelf againſt the Expiring. And if 
the firſt expire, although there may be a Legal of the Legal 
thereof; yet it can ſignify nothing where the Legal of the 
hrſt is expired: And therefore in this Caſe, whoever hath 
Right to redeem, ſhould redeem within the Legal of the firſt ; 
and if he bave no Right immediately to the Legal, becauſe of 
the Compriſer's acquiring the ſecond Compriſing thereof, he 
ſhould redeem the /econd and allo the ir; but all within the 
Legal of the firlt. + | 7 


N. Ir a Royal Burgh, or others having Power to receive 
Vaſlals upon Reſignation, has Power hkewiſe to receive upon 


's Compriſings: And if in that Caſe any Compolition be due to 
E; them? þ ; 
re 5 

in S. Any Superior having Power to receive Vaſſals upon Re- 
al ſignations, may alſo receive them upon Compriſing; and a 


Burgh ſuperior in the Caſe may do the ſame, and claim the 
Compoſition ; and ' thong will allo have the Benefit of the 


* Retractus, which the Act of Parliament gives to the Superior 
f againſt the Compriſer, by offering to pay the Debt. 
M N. Ie the Lands be compriſed, how ſhall the Duties be di- 
| vided? ANSWER, If any Part of the Lands be {own before 
t the Compriſing, the Increaſe will belong to the Compriler : 
t And if the Lands be ſet, the Time of rhe Compriſing is to 
. be conſidered: For, if the Compriſing be before Mhitſunday, 
- & the Compriſer will have Right to the whole Duties; and if 


it be before Martinmas, he will have right to the Half: And 
if after Martiumas to no Part thereof. 


S. Ir the Debtor poſſeſs naturally, the Compriſer will have 
Right to the Increaſe of the Lands, ſown before Compriſing : 
ſo that here, Meſis ſementem non ſequetur, becauſe of the inter- 
vening Compriſing : Bur if the Lands bein Tenendry before the 

Compriſing, the legal Terms of hitſunday and Martinmas mult 


N. Tas 


regulate the Dutics, as above. 
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N. Tux Superior being charged with Horning to receive 


© priſ 
2 Compriſer, and being denounced, will he be Jiable for Da. 0 — 
mage and Intereſt; if either he infeft a ſecond Compriſer, or Vet 
2 Precept be direct out of the Chancery far infefting of him? feft! 
S. A Charge by a Compriſer to the Superior is equiparate by f A 


the Act of Parliament 1661, to the Compriſer's being infeft ; is fe 
for that AQ declares the firſt effectual Appriſing to be either, | 
in reſpect of Infeftment following thereupon, or, the firſt Jud 
exact Diligence for obtaining the ſame : And this exact Dili- the 
gence 1s ſaid to be, a Charge of Horning duly given. Whence leg; 
it follows, that the Superior he1:her needs to ſuſpend, nor is that 
is liable in Damage; and that the Compriſer hath as little wit 
Need to diſcuſs the Suſpenſion, and is in as little Hazard of Dil 
Damage: Vet it may be neceſſary, that a Compriſer ſhould pre 
puſh his Diligence, by diſcuſſing a Suſpenſion, or, denouncing, BY aſte 


and thereon a, os infeft in the ordinary Courſe, yet 
in caſe his Appriſing ſhould expire, For, in that Event, he 
cannot have 4 compleat Right for Tranſmiſſion until he be in- \ 
feft ; nor can he at any Time remove Tenants, until he be in. Co! 
feſt. | = WKY 
| | | = to 
N. Ir Upon the Redemption of a Compriſing, the Superior be 
will be obliged to infeft the Redeemer, gratis? the 
Quid Furts, Ir the Redeemer be another Creditor ? | WW 
S. Upon Redemption of a Compriſing, the Debtor, as « Þ 
already ſaid, returns to his Right either upon Renunciation or ſin 
clarator of Extinction, and needs not any new Saſine up- Ce 
on it. But if the Redeemer be a ſecond Compriſer, then he thi 
muſt alſo pay a Compoſition, if not already infeft ; but if al- th 
ready intent he hath no more to pay, but to get a Renunciation, ” 
c 
N. Quæritur, Ir Compriſings be equivalent to Diſpoſitions ou 
and Relignation following upon the ſame, ſo that the firſt bi 
Compriſer is preferable ta others even before Infeftment ? 
Ax Ss WER, That Compriſings are only legal Diſpoſitions, and | 
do not denude the Debtor without Infeftment; whereas Re- ſh 
fignation, being made in the Superior's Hands, and accepted, D 
doth denude, | 0 | | , 
{ 


S. CoMprtsmGs art legal Diſpoſitions : And as Diſpoſitiots 
are preferred according to the Infeftments following on them, 
ſo are Compriſings ; ſaving the Specialty, That, upon a Com- a 

a | = >. 
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priſing, a Charge to the erer is ſufficient : And, tho“ Re- 
f Ggnarion in the Superior's Hands being accepted, doth denude: 
vet is certain, that if upon a /econd Reſignation the fit In- 
fefiment be taken, that ſecond, will be preferred. 


NM. WHAT is the Reaſon then, That after Compriſing, it 
is found that the Debtor not inhibited cannot diſpone in Pre- 
judice of the Compriſer ? AxsWER, That the Law, and the 
== Judge, who is Lex animata, having in ſubſidium diſponed to 
the Creditor the Debtor's Lands; the ſame is ſo affected by the 
legal Diligence, that the Debtor is denuded as to that Effect, 
that he can do no volnntary Deed to prejudge the Creditor 3 
without ptejudice nevertheleſs of more exact and complete 
Diligence of other Creditors, who obtaining Infeftment will be 
— to the firſt Compriſer: As in the Caſe of Moveables 
aſter Arreſtment, the Debtor cannot diſpone the ſame; and 
yet may be evicted by another Creditor by way of Poinding. 


S8. Tux Debtor after Compriſing cannot indeed diſpone if the 
in. Compriſer be not in mora: But it the Compriſer be in nora, 
zs hath been ſaid, it will not have the Effect of an Inhibition 
do hinder a poſterior Diſpoſition and Infeftment upon it, to 
or be preferred. But till in the Concourſe of two Compriſings, 
the ſecond, if firſt infeft, will be preferred, without inquiring 
whether the firſt was in mora or not. 


ic | N. Ir a Superior be content to take a Right to a Compri- 
or ſing of Lands holden of him, not being willing to enter the 
p. Compriſer : Quæritur, If he may claim a Year's Duty when 
E the Lands are redeemed? AxswER, Negative: And he 1s in 
J. the ſame Caſe, as if he had compriſed himſelf; ſo that as he 
, cannot 1n that Caſe, neither in the other, can he claim any 


Compoſition; in reſpe& the ſame is granted 9 that the 
Superior ſhould not be prejudged by obtruding a Vaſſal upon 
him againſt his Will. | 


S. Ir a Superior, not willing to enter the Compriſer, 
ſhould pay the Debt, and take a Right to it himſelf; the 
Debtor redeeming will not be obliged to pay him a Year's 
Duty: For that is only given by Law to the Superior, when 
he is forced to change his Vaſſal. 


N. Ir, by the Firſt Act of Parliament anent Compriſings, 
a Compolition was due to the King? Answes, It is thought, 
not: 


| 


| 
{ 
7 
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not: There being a Difference betwixt the King and other 
Superiors ; in reſpect the King is Pater Patriæ, and all the 
Lieges being his Subjects, it cannot be ſaid that he has any 


Prejudice by the Change of his Vaſlal : And long after the 


ſaid Act of Parliament, Signatures were not paſt upon Com- 
riſings, but Compriſings lay at the Signet, and were the 


arrant of Charters under the Great Seal. 


To try when that Cuſtom was changed, and what Warrant 


was for changing the ſame. 


S. Wuxx the Exchequer do paſs Signatures upon Compri- 


ſings, they may take the known Compoſition, which is ten 


Merks of the Thouſand, whatever the former Cuſtom was: Nor 
doth it indeed appear, when or how it was changed; but ”tis 


like, it hath been done by Rule of Exchequer. 
N. A Perſon having compriſed Lands, and having ranted 


Bond that he being ſatisfied of the Sums due to himſelf, and 


of the Sums due to another Perſon, and that other Perſon be- 
ing relieved of his Cautionry for the Debtor ; the Compriſer 
ſhould denude himſelf in Favours of the Debtor : And the ſaid 
Comprifer havingthereafter diſpon'd the Right ofthe Compriſing, 
butwith the Right of the ſaid Backbond expreſsly provided in the 
Diſpoſition and the Procuratory of Reſignation therein: P2uet- 
zur, If there be no Mention in the Saſine that the Right is with 
the ſaid Burden, whether the Compriler will be {till liable by 


the ſaid Backbond by the Perſons in whoſe Favours it is concei- 


ved? And 240, If the ſaid Backbond will militate againſt a ſingu- 


larSucceſſor acquiring 3 Right from the Aſſigny to the Compri- 

ſing? ANSWER, It is thought both the Compriſer and the 

Perſon having Right from him with the Burden of the Back- 

bond, will be liable. 3zio, A fingular Succeſſor will not be 

liable, unleſs the ſaid Proviſion, That the Right ſhould be 

_ the Burden of the Backbond, be in traditione, and in the 
aſine. | 


S. BackBonpDs granted by Compriſers are commonly e- 
ſteemed reale And it is thought, that even in the Cale pro- 
poned of a Bond to the Debtor innovating, as it were, the le- 
ga] Reverſion ; a ſingular Succeſſor will be liable to the 
Backbond ; though it be not mentioned in his Saſine. Bur 


the Import of Backbonds is to be underſtood of ſuch as are 


given at the leading of the Appriſing, or at leaſt before 
Expiration of the Legal: For, after Expiration of the Legal, 
eſpecially 


\ 
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7 eſpecially in the Caſe of Infeftment, a Backbond ſhould not mi- 


litate againſt a ſingular Succeſſor. 


N. Queritir, WhaT Way ſhall the Apparent Heir have 
the Right of the Lands compriſed, where the Compriſing is 


7 | extinguiſhed by Intromiſſion, if it be not by Service as Heir te 


his Father? ANsWER, He may give in a Bill to the Lords, 
or intent Action againſt the Superior on that Ground, That 
the Lands are in effect redeemed and ſatisfied by Intromiſ- 


| ſion; and that the Superior and Creditor being conveened, it 
| ought to be declared, that the Lands are redcemed, and the 


en FX Creditor ought to renounce, and the Superior be decerned to 


infeft. 


S. AN apparent Heir of a Debtor from whom Lands are 
compriſed, and the Compriſing extinguiſhed by Intromiſſions, 
may ſerve and infeft as Heir, and then declare: For, Inqueſts 
do not ſtop to ſerve Heirs in Special, unleſs Oppoſition were 
made on an expired Appriſing; and hardly then: But if the 
Inqueſt ud ſtop, the apparent Heir, on a general Service 
may declare. A | 

N. Wren a Perſon is denuded by Infefrment, and yet 
the Infeftment and Diſpoſition whereupon it proceeds, is re- 
ducible upon the Act of Parliament, as being in Fraudem Cre- 
ditoris : Queritur, What Courſe the Creditor ſhall take, and 
whether he ſhould firft reduce before he compriſe? Ratio du- 
bitandi, That if he compriſe, the Debtor being diveſted, as 
{aid is, there is nothing in his Perſon to be compriſed. An- 
SWER, It is thought, it is fitter to reduce, and then to com- 
priſe ; becauſe, after the Creditor has been at the Charges of 
compriſing, there may be Difficulty in the Reduction: And yet 
upon other Conſiderations, it may be fitter firſt to compriſe ; 
in reſpe& the Lands may be compriſed, both for the Debt of 
the Diſponer, and the Debt of the Perion to whom the Right 
is given. 3 5 


S. Tyr Lords of Seſſion have ſcrupled of late to reduce 
ex capite Inhibitionis, unleſs the Inhibiter firſt adjudge ; leſt 
the Dominium ſhould be in pendenti, But formerly the Inhi- 
biter firſt reduced (as our Author here adviſes) to make ſure 
Work ; leſt when he had been at the Pains to compriſe, he 
ſhould fail in his Reduction, and loſe his Expences : However, 
it is certain, that in either Caſe, the Creditor, or, the Inhibi- 
ter, may compriſe firſt, if they will. For, the Md 

| | at 
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That there is then Nothing in the Dettor's Perſon to be com- 


priſed, 1s of no Value; there being a Ground for the Reduction 1 


that may after enſue. 


Infiftments upon Compriſing. 


N. WHEN there is a Clauſe in a Charter upon Compri- 55 | 


ſipg, That if the Compriſing expire, another In- 


feftment ſhould be taken within Year and Day, otherwiſe the 2 


Infeftmert- to be void: 2yeritur, What is the Effect of 
that Proviſion, if it may be purged? 2d, If another Com- 
priſer may object the ſaid Nullity ? | 


S. Tris appears only to be the Superior's Intereſt: And 
the Superior ordinarily doth not object it; becauſe, he holds 
the firſt Infeftment on the expired Compriſing, to be ſufficient 
to fix his Vaſſal. | | 

Conditio. 


oy. Of CC ONDITIO eſt adjectio, qua id quod dari, aut 
„ fieri volumus, confertur in aliquem caſum et ſul- 
c pendit obligationem. 


& Couditione impoſſibili adjecta, contractus eſt nullius mo- 


© menti, et contrahentes ludere videntur : ſecus in ſponſalibus 
tc et ultimis voluntatibus in quibus favore Matrimonii et ultimæ 
6 Voluntatis, tales Conditiones habentur pro non ſcriptis.” 


Chriſten. de Sponſalibus, quaſt. 14. 


S. Conditio is here well defined to be, Ajectio, qua id quod 
dari aut fieri volumus, confertur in aliquem caſum, and it 1s 
{aid, /uſpendere Obligationem. But Debates upon Conditions 
are very many, as imo, Whether, a Condition, or, only a 
Modus, or, other Quality. 2do, Of what Kind the Condition 
is. 37, If it ſuſpend the Obligation, or, only the Performance 
And they well deſerve to he conſidered. 

IT is here ſaid, That Conditione impoſſibili adiecta Contractui 
aut Obligationi, it renders them null: And that, adjecta ſpon- 
ſalibus, et ultimis voluntatibus, habetur pro non adjecta. But it 


may be thought, That ſuch a Condition in ſponſalilius ſhould 


moſt of all argue, Contrahentes ludere, et nihil ſerio agere; 
and therefore make them void, modo res ſit imegra. 
| Confeſſion, 
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Confeſſions of Criminals. 


= 2. I F a Confeſſion be emitred and ſigned before the Judge 
4 in the Criminal-Court, may the Pannel retra&, and 
not adhere to it before the Aſſize, ſo that the Inqueſt cannot 
procced on it as Evidence and clear Probation ? | 

Minoks having confeſſed heinous Crimes, may they deſire 
to be reponed upon Pretence of their Age, though they do 
not pretend and clear that their Confeſſion was upon Error or 


Miſtake? 


S. Tax Confeſſion of a Criminal muſt be emitted before 
the Aſſize in Judgment; or otherwiſe is not probative : And 
though it be emitted before the Judge; yet it may be re» 
tracted before the Aſſize. 

A Minor is both doli capax and puniſhable for Crimes, even 
pena ordinaria, after ſixteen Years of Age: And therefore his 
Confeſſion in Judgment before the Aſſize, ſhould alſo be pros. 
bative againſt him. | | | 


Confirmation. 


= XN; A Feu of Church-Lands being neither confirmed by the 
= Pope nor King, If the Confirmation by the King, of 
Rights granted thereafter by the Feuer to be holden of the 
King, will ſupply the Want of Confirmation of the Original 


Charter? 


S. TuxRx is a General, That all Feus of Kirk-lands ſhould 
be confirmed by the King: But though a Feu of Kirk-lands 
be neither confirmed by Pope nor King; yet, it 1s thought the 
Confirmation of a Right granted by the Feuer to be holden of 
the King would ſupply the Want: For this Confirmation is 
but a Formality, 5 


N. WHEN a Perſon is infeft to be holden of the Superior, 
and deceaſeth; and both the Diſponer and Superior that was 
for the Time are deceaſed, yet the Superiority is conveyed to 
a ſingular Succeſſor: Quæritur, If after long Time the ſin- 
gular Succeſſor in the Right of the Superiority may confirm 
tic ſaid Infefment: So that the Heir of the Perſon infeft, 


though 


64 Donbis and Queſtions in Law, 


though not confirmed in his own Time, may be infeft as Heir 


to him by a public Infefrment? Ratis dubitandi, It cannot 
be ſaid that his Father was infeft by a public Infeftment. To 
conſider therefore whether the Party infeft, being infeſt to 
be holden of the Superior, may be ſaid to be truly infeſt | 


holden of the Superior; but that the Infeftment was not a 
complete Right, until the Superior's Conſent and Confirma— 
tion was had, whereby it did convaleſce, as if it had been from 
the Beginning: Or if there be no mid Impediment? And 


there is a Difference betwixt vitioſum ab initio, et incomple- | 
tum; illud minquam confirmatur, iftud accedente complzmento 


convaleſcit. 


8. Ir a Perſon be infeft to be holden of the Superior, and 
ſo deceale ; though both the Diſpener and the Superior for 
the Time be allo deceaſed, and the Superiority conveyed to 
a {ingular Succeſſor; yet this Succeſſor may confirm the {aid 
Infeftment: So that the Heir of the Perſon infeft may ſerve 
to him as lawfully infeft: Alheit ab initio he was not: For 
here, there is no 1mid-impediment to hinder the Confirmation 
to be retracted. 


N. Ir a Diſpoſition be granted to be holden of the Superior, 


containing a Precept of Safine, and if it be confirmed by the 
Superior, but before Saſine follow thereupon, the Superior is 
denuded of his Right in Favours of his ſingular Succeſ- 
ſor: Quaritur, If thereafter Saſine may be taken on the ſaid 
Precept? Ratio dubitandi, That Res devenit in alium caſum 
and the former Vaſſal not being denuded, he remains ſtill 
Vaſſal to the ſucceeding Superior: So that by no Deed without 
his Conſent a new Vatlal can be obtruded ro him. 

S. Ir a Superior, after granting of a Charter of Reſigna- 
tion, but before Saſiue upon it, ſhould annailzie the Superio- 
rity; it might alſo be queſtioned, IF Saſine could be taken on 
the foreſaid Charter? And it is like the ſingular Succeſſor in 
the Superiority would contend that he was firſt infeft : Yet, 
ſeeing here there is no Competition about the Supe7tority, and 
that all the Queſtion is about the Tranjmiſſion of the Property, 
which belongs undoubtedly to the Diſponer: It is thought, 
that in both Caſes Saſine might be lawfully taken; that is, 
both on the Charter confirmed; and alſo on the Charter 
of Reſignation ; notwithſtanding of the Superior's being de- 
uded. | | 
N. Queriiur, 
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N. Puzritur, IF Infeftments being to be holden of a Su- 
perior, may be confirmed atter the Death of the Perſon infeft ? 
= Ratio dubitandi, Craig ſeemeth not to be clear, upon that 
Ground, that the Superior and Vaſſal ſhould both conſent ; ſo 
that the Conſent of the Vaſlal in taking the Infeftment, and 
the Superior's in confirming the ſame, be conjoined, which 
cannot be, the Death of either intervening: It is thought 
nevertheleſs, that fuch Rights may be confirmed after the 
| Death of the Receiver, though their Conſents cannot be con- 
joined, which was only. done, and when the Conſent of Per- 
tons is required ad inte grandam Perſonam; as in the Caſe of 
Pupils and Minors, it ought to be given before their Deceaſe, 
et in irſo actu. But where the Conſent and Confirmation of 
Perſons is ad integrandum et conſtituendum Jus, which is con- 
ſtitute and perfected per gradus et partes; the Conſent and 
0 Confirmation may be at any Time re integrd, aud where 
id WF there is no medium impedimentum : As exempli. cauſd, If 
8 there be a Compriſing againſt the Diſponer, the Diſpoſition 
r WE cannot be confirmed. 
n ltem, Sometimes there muſt be Confirmation, neither ad 
integrandam Perſonam, nor Conſtitutionemm Fus is, but for con- 
firming the Right conſtitute; as the Pope's Confirmation in 
the Right of Church-lands, or the Patron's Confirmation; 
which are neceflary in regard of their Intereſts, et ne quid 
Detrimenti Eccleſia capiat : Winch may be at any Time. 
Ir a Right be confirmed after the Death of the Receiver of 

the Right, and after the Diſponer's Heir is infeft upon the 
Retour: Qꝛtæritur, If the Heir of the Perſon who receives 
the Right, may be ſerved Heir to his Predeceſſor as having 
dicd laſt veſt and ſcaſed, notwithſtauding that the Right was 
null the Time of his Deceaſe; and that there is medium un— 
pedimentum in the Retour, by the Infeftment of the Diſpo- 
ner's Heir? ANSWER, [t 1s thought, he may be ferved Heir, 
and the ſaid Infeftment is not an Impediment; the Heirs of 
the Diſponer being eadem perſona, aud in effect his Author: 
And the ſaid Infeſtment is in effect to the Uſe and Behoof of 
the Receiver of the Right and his Heirs: And the Heir of 
the Diſponer is in no other Caſe than the Diſponer himſelf, 
whoſe Infeftment is to the Uſe of the Buyer until his Right be 
confirmed, and then ceaſes, | 
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S. Ax Infeftment to be holden of the Superior, may be 
confirmed after the Death of the Perſon infeft: For this Con- 
frmation being only $0 complete the Right, may be inter- 

I 


poſed 
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poſed at any Time where there is no mid Impediment. Thu 


a Right being confirmed after the Death of the Receiver of upo1 
the Right, and after the Diſponer's- Heir is infeft upon the "4 the 
Retour: Vet the Heir of the Perſon receiving the Right may 7 is to 
be ſerved to his Predeceſſor, as being the Jaſt veſt and ſeaſed ; Diſp 
and the Infeftment of the Diſponer's Heir, he being eadem fit t 
perſona with the Diſponer, can be no mid Impediment. = ce 
VN. Is the King ſhould confirm the Charter a me granted con 
by Caftlemains to Ceſnock. Quaritur, If in that Cale the Wh 
Vaſſals will be in any Hazard? Anſwer, It is thought, not; ¶ quel 
ſeeing it cannot be {aid that they were at any Time Vaſſals to ved 
Ceſnock : And though fictione Juris the Confirmation be drawn the 
back, as if Ceſnock had been infeft immediately after his ther 
Right; yet it cannot be drawn back where there is medium Cor 
impedimentum, the Vaſſals * acquired a Right before, that 
and having never been Ce/nock's Vallals, but only to Caſtlemains belt. 
before the Forfeiture. | | | | Hei! 
as I 
S. Ir ſhould have been added in the Query, That the ſaid 
Confirmation of Caſtlemainss Charter to Ceſnock was after 1 
Ceſnock's Forfeiture: And it {cems, that this Confirmation rene 
cannot be drawn back to Ceſnock's Right, becauſe of the in- jor 
tervening Forfeiture : And that therefore the Vaſſal ſhould Bt Rel 
remain Vaſſal to Caſtlemains, which would {ave him from the thei 
Prejudice of Ce/nock's Forfeiture. But a Forfeiture can never the 
be thought a mid Impediment in Prejudice of the King; but Ane 
will rather be underſtood to imply a Confirmation. And ter 
therefore our Author would ſave the Vaſſals, on the Account Cot 
that they had acquired a Right from Caſtlemains before; and cep 
were never Ceſnock's Vaſſals. But then the Cale muſt be, That upo 
Caſtlemains had diſponed Lands to be holden of himſelf : and 
thereafter diſponed the Superiority to Ceſnock by a Charter 8 
a me: After which Ceſnock was forfeited. And in this Caſe v4 
it ſeems, that the Forfeiture {ſhould be equivalent to a Copfir- 976 
mation, and not a mid Impediment why the Confirmation may TIO! 
not be drawn back. And thus the Vaſſals were indeed Ce/nock”s ma 
Vaſſals. But the Author ſeems tender to extend the Rigour 9 
of a Forfeiture: And they were not Ceſnock's Vaſſals before oft 
his Forfeiture, which is the principal Point. 5 
N. Ir an Heritor of Land diſpone his Land to be holden GY 
of the Superior, and the Superior confirm the Diſpoſition ple 
with all that ſhall follow upon it; but before Saſine be taken of 
| | pe 


upon 


Reſolved and Anſwered. 67 


upon the Precept, the Diſponer dies: Qugritur, What way 
the Purchaſer ſhall be infeft? AnsweR, The Diſponer's Heir 
is to be infeft, and to grant a Precept relating to the former 
; 7 Diſpoſition and Confirmation: Or if he will not, or think not 
fit to be Heir; the Lands may be adjudged from him as 
charged to enter Heir. 
== 2OPueritur, In the Caſe foreſaid, if the Superior, after he has 
confirmed the Diſpoſition, die before Safine thereupon; 
Whether a ſingular Succeſſor in the Right of Superiority may 
queſtion the ſaid Infettment ? Ratis dubitandi, That there is 
medium impedimentum, viz. The Superior is changed; and 
the former Vaſſal being his Vatjal the Time of his Right, 
thereafter another Perion cannot be his Vaſſal without his 
Conſent: Et e contra, the former Superior having done all 
ce, that he could do to perfect the ſaid Right; and nothing 
ns FT rciting to complete it but the Deed of the Diſponer or his 
Heir by giving Infeftment, the former Superior was denuded 
as to his Intereſt : So that his Succeſſor cannot queſtion the 
16 EF ſaid Right being perfected by the Infeftment. 
It at leaſt the Succeſlor of the Superiority may be urged to 
renew the Confirmation? Ratio dubitandi, The ſingular Succeſ- 
ſor in the Superiority, may be urged to grant Infeftment upon 
EReſiguation in the Hands of his Predeceſſor. But it appears 
there is a Difference, ſceing by Reſiguation the Property is in 
the Superior's Hands; whereas by the Confirmation, it is not: 
And the Vaſſal is not denuded before Infeftment upon the Char- 
ter confirmed; whereas he is denuded by Reſignation, and by 
= Compriſing, which in Law is equivatent to a Reſignation ac- 
cepted; ſeeing the Superior cannot refuſe to give Infeſtment 
upon Compriſings. | 


Si. By the Act of Parliament 1693, Procuratories of Re- 

ſignation and Precepts of Saſine continue in full Force, as well 

1 5 as before the Death of the Granters: And if the 5 

rior, after confirming, ſhould die before Saſine; the Saſine 

may ſtill proceed, and the ſingular Succeflor in the Superiori- 
ty cannot queſtion the Purchaſer's Infeftment. But this Part 
= of the Caſe is already conſidered. 

IT is further moved, If the Succeſſor in the Superiority may 
be urged to renew the Confirmation? But this appears to be 
needleſs, the Right on the former Confirmation being com- 
pleated by Saſine. But the Author affirms, That in the Caſe 
of Reſignation, where the Reſignation. is accepted by the Su- 
perior, his ſingular Succeſſor may be compelled to complete 


it. At leaſt, he ſays, That by the Reſignation accepted, the 
Vaſlal 
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MN. IF a Perſon, being at the Horn, dwell, within a Regali- 


nam ſeq 


doubt it. 
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Vaſſal is denuded: Which he is not by the granting of 2 But 
Charter a me, until it be confirmed: But Reſignation, though able 
accepted, doth not denude; and a fecond Reſignation, obtain- is pr 
ing the firſt Infefttment, will he preferred. For theſe Refigna. WT Rig! 


tions, being in favorem, the Right is underſtood to remain WW to h 
radically in the Reſigner, until Infeftment follow upon the for 
Reſignation; juſt as in the Cale of Charters a n to be con- VV! 
firmed. may 
: | WE the! 

N. Ir the Diſponer be denuded of the Superiority, what Rat 
Courle is to be taken againſt his ſingular Succeſſor for renew. ded 
ing the Precuratory? ANnsWER, Sceing in the Caſe in IR and 
Queſtion, the Buyer was infeft according to the Tenor of the WY Hei 
faid Diſpoſition ; it is to be conſidered, if the King may not- . Bai 
withſtanding confirin the ſaid baſe Right. vide 

S. Wrex a Man dilpones by double Infeftments, and the tion 
Purchaſer is infeft baſe : Though the Diſponer die before Re- WE Bait 
ſignation made on the Procuratory; yet the Procuratory dies not 


not, but continues in full Force by the Act 1693. And ſe L 


its needleſs to look after another Remedy. 


Confiſcation. 


ty, and have Goods or Debts within another Regality; 
Will theſe alſo belong to the Lord of Regality where he 
dwelleth, upon that Pretence, that ſeguuitur perſonam ? 


S. Tür Eſcheat of a Perſon dwelling within a Regality, 
will extend to all his Moveables, even without the Regality, 
uuninr perfonam ;» And there appears no Reaſon 10 


Confilſione tollitur Obligatio. 


A. Q Contract of Marriage, the Huſband is obliged to 

employ 30, 00 Merks to himſelf and his Wife in 
conjunet Fee, and the Heirs of the Marriage; and has obliged 
alio his Heirs and Executors to employ at his Deceaſe 15,000 
Merks to his Bairns beſides the Heir: Dneritur, If the heri- 
table Eſtate be ſhort 30,000 Merks, May the Heir purſue the 
Executor ad Supplementum ? Ratio Dubitandi, He is ſerved 
Heir, and eadem perſona with the Defunct, et confuſione tollitur 
obligatio It is thought he may, and that Maxim militateth 
when the Heir ſucceedetli in univer/ium jus et patrimoninm : 


. But 
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5 But in this Caſe, the Heir having Right only to the immove- 
able Eſtate, there is no Confuſion of that Obligement which 


in- is preſtable out of the Executory, to which the Heir has no 
Right: As in the Caſe of moveable Yebts due by the Defunct 
to his Heir either of Line or Tailzie, there is no Confuſion 


for the Reaſon foreſaid. | 

= N/cem 2uritur, If there be not ſo much in the Executry as 
may ſatisfy the Proviſion foreſaid in Favours of the Bairns, If 
W they may have Recourſe againſt the Heir for their Proviſions? 
| Ratio Dubitandi, The Heir by the Contract was to be provi- 
& dcd preſently, and the Bairns, at or after the Father's Deceale ; 
and by and attour the Sum provided io the Heir: So that the 
ir thouid have his Proviſion as Precipuum, and before the 
HBairns. ANSWER, It is thought, That the Heir being pro- 
vided under the Name of Heir, which is Nomen Repreſenta- 
tionis, as he is liable to other Creditors, ſo he is liable to the 
# Bairns, being provided under the Notion of Bairns, who do 
not repreſent. | 

Ix the ſaid Proviſions had been in a ſecond Contract of 
= Marriage, the Son of the firſt Marriage being Heir of Line, 
would be liable to the Son of the {ſecond Marriage, though 
= ſerved Heir; and there would be no Confuſion for the Reaſon 
= foreſaid. 


S. Tr1s ſame Caſe is ſer down above under the Head of 
Clauſes in Contracts of Marriage. But, if the heritable Eftate 
fall ſhort of 30,000 Merks ; the Heir, ſince he is here Herr. 
of Proviſion, may, as ſuch, ſtate himſelf Creditor for this 
39,000 Merks, and ſo recover it out of the whole Eſtate 
falling either to the Executors or to the Heir of Line. Bur. 
then comes the Queſtion, How the 15,000 Merks, obliged to 
be payed to the Bairns beſide the Heir, ſhall be payed, if the 
Eſtate fall ſhort? And, If the Heir of Proviſion getting his 
30,000 Merks, {hall yet eo nomine be liable to the other Bairns, 
if they cannot be payed out of the Executry? For this would 
be to prefer the other Bairns for their teen thouſand Merks, 
to the Heir of Proviſion in the zhirty: Though it be the evi- 
dent Meaning of the Contract, That he ſhould have his Pro- 
viſion as his Præcipium preferable to the Bairns. And there- 
fore, ſince the Meaning of Parties ſhould regulate ſuch Con- 
tracts; if there is a Son of the Marriage, he is certainly Heir 
of the Marriage in Contradiſtinction from the other Children, 
and ſhould have his 30,000 Merks, whether out of the Exe- 
cutry or out of Lands, preferable to the other Children ; and 
they ſhould only have their 15, 00 Merks, if there be ſo much 
remaining 
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"I 


remaining of the haill Eſtate heritable and moveable. But, 7 


| 
| 
it as the P 
| 1 if all the Children be Daughters; then they are all Heirs of after. 
1 the Marriage quis portionibus, and muſt divide the Eſtate 
14 among them: And as they are Creditors as Heirs of Provi-. xc. 
ll ; fion in the thirty thouſand Merks, ſo they are Debtors to ME (tion 
themſelves in the fifteen, provided to the other Chi1dren. | Oblig 
106 But the Cauſe of Miſtake in ſuch Caſes is often; that we | Cong 
t conſider the Condition of the Eſtate as to heritable and move- Marr 
bl able, and the Rules thereof, more than the Meaning of Parties. the } 
wy Whereas the Notions of Heritable and Moveable ſhould be of al 
| made to accommodate to the Intention of Parties, which is | 
j the principal Thing. N 
Ir thefe Proviſions had been in a ſecond Contract of Mar. gurir 
riage; the Son of the firſt Marriage, Heir of Line, would the! 
be liable to the Son of the ſecond, though ſerved - Heir, and verſi 
no Confuſion. And juſt in the ſame Manner, the Son of the the 
Marriage in Queſtion, though ſerved Heir, is yet Creditor as able 
Heir of Proviſion ; and the whole Eſtate liable to his Payment 24 
in the firſt Place. & ſhou! 
Mar 
Conjunct-Fiar. KK 
| = Flar 
N. Quæritur, IF a Lady, Conjonct-Fiar or Liferenter of 1 Subj 
Barony, may receive Vaſſals ſingular Suc- T 
ceſſors upon Reſignation or Confirmation, or give Novo- quel 
. | ther 
| 1 Pro 
S. A Lady Conjunct-Fiar is now thought no better than a = 
naked Liferenter, and ſo cannot receive Vaſſals; far leſs Con 
give a Novodamus. g 7 
| If tl 
| ther 
Conqueſt. Anc 
| her! 
NM. A FATHER heing obliged to provide to the Heirs of Rip 
the firſt Marriage the Conqueſt, and having acquired | Thi 
a Room during the firſt Marriage, and diſponed the ſame to | Th 
the Son of the third Marriage: Quæritur, If the Heir of the ver 
firſt Marriage may reduce that Right, as given without an [ 
onerous Cauie in his Prejudice, being a Creditor by that Clauſe wil 
of his Mother's Contract of Marriage? Ratio dubitandi, It is tak 
pretended not to be free Conqueſt, the Father having con- the 


tracted Debt thereafter above the Sum of that Room: Where- 
unto it was anſwered, That the ſaid Room was Conqueſt, 
| the 
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WT the Price being then paid; and the Debt contracted there- 

of alter. 

ate 

vi- S. Tux Heir of the firſt Marriage may reduce this Dif 
WE ſition made to the Son of the third Marriage, on the foretaid 

« WE 0bligement of Conqueſt, if the Subject diſponed was clear 


we WT Conqueſt, all Debts deducted at the diſſolving of the firſt 
e- Marriage: Vet an Obligement of Conqueſt doth not hinder 
So the Father to provide rationally, out of it, for the Children 
be of an after Marriage. | 
ls 2 

= YN. A Merchant being obliged to provide the Conqueſt 
r. during the Marriage to himſeh and Wife, and the Bairns of 
Id WT the Marriage: Puzritur 1. Whether Conqueſt, being Uni- 
1d ME verſitac, will fall under the Executry of the Bairns, though 
le the Subject and what will fall under the Conqueſt, be move- 
as able? 1 85 
it X 2d, TE Conqueſt being provided ſo, that the Right 


= ſhould be taken to the Huſband and Wife, and Bairns of the 
Marriage, whilk failzieing, the half to the Huſband's Heirs, 
and the half to the Wife's Heirs: Whether the Huſband be 
= Fiar, and the Bairns only Heirs of Proviſion; though the 
x T7 Subjet be moveable ? | 
 & Trovca the Huſband be Fiar, If he can diſpone the Con- 
X queſt without an onerous Cauſe: Or provide the ſame to o- 
ther Heirs, in Prejudice of Bairns being Creditors by ſuch 
Proviſions? | 
I nE Huſband being obliged in theſe Terms to provide the 
& Conqueſt, viz. Lands, Heritages, and Annualrents and other 
= Things; and to take the Rights in Manner foreſaid : Quæritur, 
lf the General other Things be comprehenſive of Moveables, 
there being no Mention of Sums of Money or Moveables ? 
= And it ſecms that Conqueſt is to be underſtood. properly of 
= heritable Intereſts, of which only, and not of Moveables, 
Rights are taken: And other Things may be underſtood of 
Things homogeneous, and of the fame Nature that the 
Things expreſſed in particular are of; (viz. heritable) as Re- 
verſions, Tacks, &c. | | 
Ir 3t leaſt Bonds hearing Annualrent, though moveable, 
will fall under the Conqueſt; ſeeing Rights are in uſe to be 
taken thereof: And by the Law they belonged to Heirs beſore 
the Statute? | | gs 1 1 


F A ee 
— " \ 
P ha r — 


— — 


— — —— -k —ꝓꝙ SW—— ſ— ͤ —ũ — — 
a — — . ͤLÜnñ 
- — — — — 
= — — * " —— 


— — . — — 
— : — —— 


. 


72 Doubs and Queſtions in Law, 


S. A Merchant, by his Contract, being obliged to provide 
the Conqueſt to himſelf and Wife, aud to the Bairns of the M 
Marriage ; the Conqueſt appears to fall to the Bairns equally 
among them; whether it ve heritable or moveable. But az if 


to the Queſtion, If this Conqueſt will fall under the Executry 
of the Bairns ? It is to be conſidered, whether at the Father's 
Death the Bairns were all in Life, or ſome of them dead, 


having left Children: And if theſe Children come to ſuccced | 


with the Bairns alive; tho? the Subject be moveable. And i. 
zhought that theſe Children, tho' remoter, and tho? there be 
no Repreſentation in Moveables ; yet will ſucceed as Bairns 
with the other Bairns, by Virtue of the Deſtination. But 
ſuppoſe the only Bairn of the Marnage be dead before the 
Father, leaving a Son and younger Children ; will the Con. 


queſt in this Caſe, ſuppoſe in Moveables, fall ro the Bair 3 


Heir or Executors ? And it may be thought it ſhould ſtill fall 


equally amongſt the Grandchildren as Bairns of the Marriage, 


tho' remoter. But if the Conqueſt once take effect in the Per- 


ſon of the Bairns of the Marriage, it then alters the Nature 


and Succeſſion of it. 


Ir the Conqueſt be provided to the Huſband and Wife, and e 


Bairns of the Marriage; which failzieing, the one Half to the 
Huſband's Heirs, and the other to the Wife's: The Huſband 


is Fiar ; but limited after the Cale exiſts : So that he cannot | 


diſpone the Conqueſt in Prejudice of the Heirs of Conqueſt, 
without an onerous Cauſe : For the Bairns, Heirs of Proviſion 
in this Caſe, are Creditors. But {til}, an Obligement of Con- 
queſt in a prior Contract of Marriage, hinders hot a Man, out 
of the ſame Conqueſt, to provide rationally for the Wife and 
Children of a /econd Marriage, as the Lords have ſeveral Times 
found. Nor does an Obligement of Conqueſt to the Bairns 


or Heirs of the Marriage (tor they are pares termini) hinder 
the Father in his own Time to divide the Conqueſt among the 


Children at his own Arbitriment : And this the Lords have 
allo found. 


AND, where a Huſband is obliged to provide the Conqueſt, 


viz. Lands, Heritages, Annualrents, and other Things; it 


may thought, that other Things extends to both heritable and | 


B 


moveable ; eſpecially conſidering the Perſons Contracters, if 


only Merchants or monied Perſons. But other Things being 
equally improper for deſigning Heritables as well as Movc- 
ales, there appears no Reaſon to reſtrain it; eſpecially when 

4 It 
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it is added to Heritables. And ſo the Clauſe would certainly 
comprehend Bonds bearing Annualrent, tho' now moveable. 


N. THe ordinary Clauſe of Conqueſt in Favours of Wives, 
being of Lands, Heritages, Annuatrents : Qucritur, If Bonds 
being heritable, becauſe Executors are excluded, will fall un- 
der a ſame ? ANSWER, It is thought not; becauſe the Sub- 
ject is only Lands, Heritages, and Annualrents, whereupon 
there is or may be Infeftment: And Heritages comprehend 
only Lands, Teinds, and ſuch Rights as are real by Infeft- 

ment or otherwiſe, or whereupon Infeftment may — 


S. Ir the ordinary Clauſe of Conqueſt, of Lands, Heritage. 
and Annualrents, ſhould be thought to include Bonds bearing 
Annualrent, excluding Executors, becauſe ſuch Bonds are decla- 
red to be heritable ; it might be farther extended to all Sums 
bearing Annualrent. And, That Heritages comprehend only 
Lands, Teinds, and other Rights whereon Infeftment may fol- 
low appears to be too narrow, for ſuch a Clauſe in a Contract of 
Marriage ſhould be as amply underſtood as the Words wall 
bear: Yet, commonly ſpeaking of Annualrents, as above 
placed, we underſtand Anuualrents heritable by Infeftment. 


” | Conſenſus. 
* = © JN. EFE receptum eſt, ut in terrarum aut nominum et 
5 jurium alienationibus et Ceſſionibus, præter con- 
- = < rrahentes alii interveniant pro intereſſe et conſenſum ac- 
4 „ commodent er ſubſcribant contractibus et inſtrumentis: Sed 
z © guiſnam Conſenſus effectus eſſe debeat, ambigitur. Qui- 
„ buſdam videtur, conſentientes, contractus quibus conſen- 
„ © {rant baud reprobare nedum ut reſcindantur agere poſſe, 
«| « juxta tritam juris regulam, 2uod approbo non reprobo. Alll 
7 *© opinantur cum nihil juris diſponant ut tribuant, conſenſum 
N | * haud extendi ultra id quod actum aut cogitatum; viz. Ut ſi 


& quod jus £0 tempore quo conſenſum adhibuerant ſuberat, aut 
juris umbra, ejus ratione aut pretextu Litem aut Quæſtionem 
e intentare nequeant ; ſalva tamen libertate commercu et ju- 
© ra ſi quæ ſunt penes alios quam contiahentes, potiora ac- 
* quirend}, aut in ea ſuccedendi: lis ex inte: vallo et poſtfacto 
© adeptis conſenſum haud obeſſe. 3 ; 
: % Cogitandum an ea {it commoda diſtinctio, conſentientes 
4 ſi in alia jura poſtea ſuccedant 11s uti poſſe; quæ enim con- 
| ** ſentientibys tunc temporis haud competebant, fed poſtea 
: es nee 
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6e nec opinantibus forte jus detulit, ea antequam penes eos 


„ forent conſenſu a le abdicaſſe, nec veriſimile nec cre- 
«dere par eſt: Qui autem juri in alium transferendo con. 
6 ſenſit, ſi ejuſdem rei jus et melius penes alium efſe compe. 


«« rerit et ſponte et opera ſua acquirat, ex eo adverſus eos qui 
* ipſo conſentiente jus alterum quæſierant, agere haud audi- 
* endus: Nec enim juri nec bonis moribus conſentaneum eſt, 
quod approbav't, aliquid moliri aut quærere quo illud poſſet 
** reprobare aut reſcindere, Broomhall contra Lady Darſie.” 


S. THE Author, here, treats of the Import of an acceſſory 


Conſent; and doth well conclude, That if the Conſenter had 


any Right or Shadow of Right the Time of giving his Conſent, 
he, in a Manner, renounced it, and could not thereon quar- 
rel the Diſpoſition conſented unto. But, if afterwards he 
ſhould either acquire or ſucceed to a better Right than what 
the Diſponer had ; his Conſent ſhould not hinder him to pro- 
ſccute it: Yet, he well ſubjoins, That if a Conſenter to a Diſ- 
8 ſhould diſcover another to have a better Right than the 

iſponer's, he could not bona fide acquire it for to quarrel the 
Diſponer's Diſpoſition. But put the Cale, That a Perſon ha- 
ving undoubtedly the Right to the Lands diſponed, gives his 
Conſent to a Diſpoſition thereof granted by another, and 
thereafter diſpones his Right directly: Whereupon the Recei- 
ver of the Diſpoſition is alſo infeft: It would appear, that the 
Perſon receiving the direct Diſpoſition, ſhould be preferred to 
the Perſon getting only Right by his Conſent: Becauſe the 
Conſenter ſtood directly in the Right: And the Conſent given 
was only acceflory, aud upon no Record; which at leaſt ſhould 
militate for the Perſon who got the Diſpoſition from him ; 
and 11 he were firit infeft, his Preference may be judged un- 
queſtionable. And ſuppoſe the Receiver of the Diſpoſition 
from him who had not the Right, but with Conſent as ſaid is, 
thould be firſt infeft: Yet it may ſtill be thought, that a 


Confent by the Perſon that had really the Right to another 


that had it not, was not habilis modus, 


Conſent. 


V. Rueritur, IF an apparent Heir conſent to a Diſpoſition 


made in ledo, after the Deceaſe of the 

Crranter, may another Heir quarrel the Deed, upon Pretence 
that the Conſenter was not ſerved Heir at any Time? Ratio 
aubitandt, The Conſent of the apparent Heir the Time of the 
granting 
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granting the Right, doth ſo validate the Right, that all Heirs 
are precluded from queſtioning it: And there appears to be the 
ſame Reaſon when the Couſent is ſupervenient. 
. Ir the Conſent will import Behaving? 


S. Ir an apparent Heir conſent to a Diſpoſition made in lecto, 
the Conſent fo validates the Right, as it cannot be quarrelled by 
any Heir: But if the Conſent be interpoſed after the Death of 
the Granter, it may well be doubted: Becauſe it doth not ſatis- 
fy the Law: And therefore it ſhould ſignify nothing, unleſs 

the Conſenter be ſerved Heir. And if this Conlent after the 
Death of the Granter were of any Import, it may be judged 
to be a Behaviour : For it is in effect as a Diſpoſition by an 
apparent Heir, And if the Law of Death-bed be conſidered, 
this will appear the more reaſonable; for that Law was well 
made to prevent impoſing on the Diſponer's Weaknels in Pre- 
judice of his Heir: So that unleſs the: Heir's Conſent was obtain- 


c ed to the very Deed, the Time of making thereof, it cannot be 
ce thought a due Content to make an Exception from the Law of 
1 | Death-bed. | ; 

s | | | 

d MX. A Perſon being infeft in an Annualrent to be holden of | 


the Diſponer ; and in Poſſeſſion by Payment of the Annualrent, 
e cConſents to a Diſpoſition of the Lands: Queritr, If that Con- 
» 7 ſent will prejudge a ſingular Succeſſor in the Annaalrent ; the 
> & Diſpoſition being neither regiltrate in the Regiſter of Rever- 
tions, nor the Saſine upon the Diſpoſition relating tothe Conſent? 
| 


S. IT1s plain that this Conſent has no Record to put a Suc- 
ceſſor in mala fide: For though it may be judged equivalent 
to a Renunciation; yet unleis duly regiſtrate, it can fignity 
nothing: And even though the Saſine on the Diſpoſition 7e- 
late to the Annualrenter's Conſent; yer this appears not ſuf— 
ficient; ſince the ſingular Succeſſor could not be obliged to 
ſcarch for that Saſine. And therefore it may be juſtly thought, 
that the Conlent of an Annualrenter may indeed exclude 41m 
and his Heirs ; but ſhould not bar a ſingular Succellor purcha-— 
{ing bona fide. | | 


N. Ir the Conſent of a Perſon having Right by Diſpoſi- 
tion, whereupon Reſignation has followed, will prejudge a 
lingular Succeſſor ? 


S. THis Queſtion needs to be explained; for if the Perſon 


having this Diſpoſition and Reſignation in his Favours, ſhould 
| come 
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come to be infeft; his Conſent would not be habilis modus to- 
denude him in Prejudice of his ſingular Succeſſor. But the 
Queſtion muſt be, If this Conſent would prejudge a ſingular 
Succeſſor to the Diſponer : And if the Diſponer ſhould grant 
a ſecond Difpoſition and Reſignation; no Doubt the Receiver 
of the ſecond Diſpoſition firſt infeft would be preferred: 80 
that it does not appear, how this bare Conſent ſhould prejudge 
a ſingular Succeſſor, nor who this ſingular Succeſſor ſhould be. 


N. In what Cafes Conſent to a Right will prejudge ſingu- 
lar Succeſſors? AnsWER, It is thought, That where there is 
no Infeftment, and the Conſenter's Right may be tranſmitted 
by Aſſignation, or diſcharged; ſuch a Conſent may prejudge 
ſingular Succeſſors; and will amount to an Aſſignation or Diſ- 
charge. 

IF a Conſent of a Party, having only Right to a Reverſion 
will prejudge a ſingular Succeſſor unleſs it were regiſtrate? 


S. Ir the Conſenter here be not infeft, but have only a 
Right by Diſpoſition, ſuch as may be diſcharged, or tranſmit- 
ted by Aſſignation; the Conſent will be valid, and prejudge 
the Conſenter's ſingular Succeſſors. But the Conſent of a 
Perſon having Right to the Reverſion will not prejudge the 
the {ingular Succeſſor, unleſs it be regiſtrate in the Regiſter of 
5 9 — 


Anent Conf ſtories, whereby the Uſefulneſs and 
Neceſſity of theſe Courts is evinced, and Doubts 
and Prejudices againſt them, are cleared. 


N. „ Queſtion, Whether a Judicatory be uſeful and 

neceſſary, and therefore to be inſtituted, if it be not; 
and continued if it he already erected; or unuſeful and there- 
fore to be ſuppreſſed; cannot be defined well a priori, but 
from the Nature of the Subject, and Cauſes which are agitate 
in the Judicatory; And if the Subject be neceflary and favour- 
able; notwithſtanding any extrinſical Abuſes (which may 
creep in to the beſt Judicatories) it may plead for a Reforma- 
tion; but not a total Suppreſſion. 

ALL Cauſes are of Neceſſity to be decided, and Juſtice is 
always favourable: But in ſome Caſes (as the Law ſpeaks) 
pracdomunatur favor et publicum intereſſe, aud ſuch, and only 

| | ſuch 
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26s | | 
ſuch are the Subject of the ſuriſdiction of the Commiſſaries, 
as cauſe Matrimoniales et Teflamentarie, which are in them- 
IE {elves favourable; and the Cauſes of Orphans and Widows, of 
WT nmiſcrable Perſons, of Perſons ſlandered and defamed, of Mi- 
W niſters and their Readers for their Stipends, in which the 
Condition of Parties pleadeth for Favour, not in the Point of 
E Deciſion (which ſhould be impartial, and abſtrat from all 
Reſpects) but in the Way of Procedure, that it be both exact 
and ſummar; that thoſe Parties be neither dwanged by a long 
and expenſive Atrendance, nor wronged by a precipitant 


1 Handling of their Buſineſs : Which Qualities ſeeming incom- 
ted patible in a Judicial Procedure, concur only when a particular 
ige Judicatory is allotted for ſuch Cauſes: And neither the 
If. Throng of their Buſineſs can juſtle them out, neither the 
| Judge can have a Pretext for ſhifting them. 
on | Tat Gravity and Difficulty of matrimonial and teſtamen- 
E tary Cauſes is ſo nottour, and the favourable Elogies of Law 
WE anent theſe Perſons, recommending thereby a circumſpect, and 
a as it were a religious Handling of them, are ſo obvious and 
it. frequent, that they need not be repeated: And it is certain, 
ge that there is no Subject debated either in the Law itſelf, or in 
a the large Volumes of the Doctors, with greater Prolixity and 
1c Subtilty, than the Cauſes of Marriages and Teſtaments. 
of 7 IT is to be obſerved from Law and Hiſtory, that from theſe 


| Reaſons, matrimonial Cauſes, and publicatio et inſimuatio teſta- 
mentorum (which is with us the Confirmation of Teſtaments) 
were neither intruſted to the loweſt Sort of Judges, neither to 
the Judges of great Employment about the Deciſion of other 
Civil Actions, to be decided in a tumultuary Way, and pro- 
miſcuouſly with other Cauſes, but by a conſiderate Choice of 
Judges, ſingled out for theſe Cauſes: It was provided, that 
neither the Meanneſs of the Judge, nor the Greatneſs, nor 
Multitude of his other Employments, ſhould prejudge Caules 

of ſo great Gravity and Importance. | 

THouGH the favourable Nature of conſiſtorial Cauſes, and 
the Neceſſity of a ſeveral and peculiar Judicatory for them, be 
evident for the Reaſons and Difficulty foreſaid, and from the 
Pattern of Antiquity ; it will appear more clearly from repre- 
ſenting the Inconvenience that will follow, if Conſiſtories be 
. and by anſwering the Objections againſt theſe 

ourts. : 

THE Inconveniences are theſe. 1. Omnis mutatio etiam in 
melius eſt periculoſa ; eſpecially of a fundamental Law and Po 
licy, which hath ever been as ancient as any Monument of _ 

: all 
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and Policy in this Country; as is evident from the Titles, De te. Þ 
ſtam. In quot partes dividuntur bona teſtatos is. De teſtilus et execu. 


roribus teſtamentariis, and divers others of reg. maj. 2. Unleſ er 
there be a Judicatory appointed for theſe Cauſes, it cannot be dite 
conceived how Defuncts Wills ſhall be obſerved ; how Minors, 1 
Orphans, Widows, Legators and Creditors ſhall be ſecured, cat 
. Whereas it may be conceived (and, as we hear, is urged by on 
Dake Men, who know not the Nature of Teſtaments, nor Uſe the 
of Conſiſtories) That a general Regiſter may be kept of Teſta. and 
ments, as of Saſines and Hornings, without Neceflity of Confir- and 
mation; the keping of ſuch a Regiſter cannot ſupply the of 
Want of Conſiſtories, if they ſhould be ſuppreſſed; becauſe, 42. 
albeit a Regiſter could be kept of Teſtament Teftamentars by 
iven up by the Defunct, and preſented to be regiſtrate by Mu 
xecutors; the Regiſtration of them cannot be urged, if the ¶ ord 
Executors be unwilling, or the neareſt of Kin who is poſſibly tot 
intereſted by the Nomination of Executors and leaving of Le- and 
gacies, to keep up the Teſtament, except there be a judicato - hea 
ry for Confirmation of Teſtaments, and Edits ſerved, and Bui 
Intromitters charged to give up Inventary; neither can any Tin 
Time be limited for Regiſtration of Teſtaments: And the and 
Certification of Nullity, in caſe of not Regiſtrations within the ¶ Pre 
Time appointed, ſhould be Injuſtice; becauſe Teſtaments are and 
not the Deeds of Parties concerned, viz. Executors and Le. urg. 
gators, but the Wills of Defuncts, which may be unknown to ok 
thoſe who have moſt Intereſt ; and therefore the not Regiſtra- W lon, 
tion of them cannot be imputed to them as of Saſines and for 
Hornings, which are the Deeds of the Parties themſelves, and Þ whe 
cannot be upknown to them. 4. When Defuncts have not Sun 


made Teftaments, it cannot be conceived (if there be not a 
Judicatory for Confirmation of Teſtaments) how the neareſt 
of kin ſhould be decerned and confirmed Executors 
dative, how Licences ſhould be given, quando dubia eſt 
hereditas, and apparently damnoſa, and when heredrtas eſt ca- 
duca; and neither an Executor is nominate, nor the neareſt of 

Kin craveth to be confirmed ; how the Defunct's Goods ſhould 
be preſerved to Minors and Creditors, if the Procurator-Fiſcal 
be not decerned, and either become comptable, or a Surroga- 
tion of Parties intereſted: And when Teſtaments have been 
already confirmed, how ſhall Teſtaments, ad oniiſſa et male ap- 


pretiata et non executa, be expede ? How ſhall Executors Credi- 1 
tors be decerued? How ſhall the intricate Queſtions be de- oth 
cerned, and Diſputes incident in the Confirmation of Teſta- cac 


ments be decided, anent the Nullity and Falſchoods of Teſta- 
| | ments, 


42. 1587. 
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ments, the Competition of the neareſt of Kin, with the Exe- 


confirmed? Of the Executor ad non executa, with the Exe- 
cutor of the Defunct? Executors anent the Prelation of Cre- 
ditors, and others of that Nature? 

Tax Confirmation of Teſtaments, and the Deciſion of 


Cauſes matrimonial and teſtamentary, cannot be devolved up- 


on the Lords of Seſſion without great Prejudice; 1. Becauſe 
the Lords are already overburdened with great Buſineſs, 
and weighty Cauſes of Heritages and great Importance ; 
and therefore have been forced to diſcharge themſelves 
of Actions poſſeſſory of Moleſtation, Jan. 6. Parl. 11. Cap. 
Ratifying a former Act of the ſaid Lords, where- 
by theſe Actions are remitted to other Judges; becauſe the 


8 Multitude of Affairs before the Lords impeaches greatly the 
ordinary Courſe of Juſtice: And it is not poſſible to the Lords 


to try the Verity ſo well, (which are the Words of the AQ, 


and Motive of making it.) 2. The Lords have no Time to 
hear Parties, and urge earneſtly Calling and Diſpatch of the 


Buſineſſes of greateſt Conſequence; far leſs can they have 


Time to urge Parties to confirm Teſtaments, and to inquire, - 


and take Courle anent Defuncts Goods, % diſſipentur to the 


E Prejudice of Creditors and Minors ; which thould be done, 


and i incumbent to the Commiſſarics ex officio, albeit Parties 
urge not. 3. The Lords Procedure by reaſon of Multitude 


of Buſineſs before them, is not peremptor ; and Parties, after 
long and expenſive Attendance, having prepared their Buſineſs 
for hearing, cannot be aſſured to have them called and expede; 
| whereas Proceſs before the Comm:ilaries are peremptor, and 


Summons bear not Continuations, which is neceſſarily requi- 
red in favourable Cautes, concerning Minors and poor Peo- 
fie who cannot attend; but eſpecially in Edicts and Teſta- 
ments, which cannot bide Delay, leaſt Minors Goods ſhould 


| periſh : And are fo privileged, that in vacant and feriate Times, 


they may be, and are ordinarily expede, without Neceſſity of 
a Licence. All Queſtions and Cauſes, and Probation of Adul- 


vel arte, utrum ante matrimonium aut ſuperventens, utrim ma- 


tery or Impotency, the Diſputes whether frigiditas fit natur 


leſicium ſit ſolubile an inſolubile, and others of that Nature, 


cannot be agitate verecumde, in ſo public and eminent a Judica- 
tory, n ima Inſtantin. | 


cutor nominate, of the Executor ad omiſſa, with the Executor 


THESE Cauſes much leſs can be remitted to Sheriffs, and 


other inferior judges. 


I. By reaſon of the Gravity and Intri- 
cacy of them, 


2. The Sheriffs have either their Offices he- 
ritable 


* 


1 
| 
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ritable and patrimonial, or choſen yearly by his Majeſty : 
The firſt cannot have their Right of Juriſdictions enlarged to 
Cauſes of ſuch Gravity, without a new Grant and Right from 
his Majeſty ; and here how little favourable heritable Offices 


are, it is conſtant from Law and Reaſon, by the Act 44. Fa. 2. 


Parl. 11. it is ordained, That no Office ſhould be given in Fee 
and Heritage; (Skeen de verb. ſign. in verbo Sheriff; becauſe in 
Juriſdiction perſona eligitur, and both heritable and other Sheriffs 
are known to be Gentlemen who underſtand not the Law, nor 
the way of Procels, and are forced to delegate pedanevs Fudices; 
and to depute their Friends and Servants, who have no Know- 
ledge of the Law, and being changed yearly have no Time to 
learn the leaſt Formality of Proceſs. 3. Sheriffs, who in Con- 
ſcience, according to our Acts of Parliament, James 1. Parl. 
1. Cap. 6. 1404. James 3. Parl. 5. Cap. 26. 1469. are liable 
to anſwer for their Deputes, may think it hard that Cauſes 
of ſuch Weight and Difficulty, which cannot be decided but 


by ſuch as underſtand the Civil and Canon Law, ſhould be re- 


mitted upon their Perils to be judged by Deputes. 4. The 
Sheriffs ſuriſdiction both civil and criminal, is ſo large, 
(as is repreſented by the learned SS e n, de verb. ſign. in verbo 
Sheriffs. ) that it cannot be extended, without great Prejudices 
to Cauſes and Actions of a different Nature: 1 Remo- 
vings, Moleſtations, Ejections, Services, and other Actions 
competent to be judged by the Sheriffs, are for the moſt Part 
real and poſſeſſory, and may be eaſily decided by the cuſtoma- 
ry I aw of the Country, and Acts of Parliament: Whereas 
 Teſtamentary and other conſiſtorial Cauſes, are in apicibus ju- 
71s ; and cannot be decided but by the Civil and Canon Law, 
not authoritative, but according to the Equity of the ſaid Law, 
- wg muſt be known to — who are Judges in theſe Cau- 
es. 
Tur Prejudices and common Objections againſt Commiſſa- 
r10ts, are theſe. 10, That they are Epiſcopal Courts. 240, 
That Official Courts are ſuppreſt in England. Ztio, Exorbitan- 
cy of Quots, aud other Abuſes are great in theſe Courts. 
THaT the firſt may be cleared, It is to be conſidered, That 


ura Epiſcupalia are of two Sorts. imo, Such as are uſurped by 


Bithops, as intrinſically inherent in the pretended Office of Bi- 
op. 29, Such as extrinſically belong to them by the Grant of 
Princes or otherwiſe: Thele of the former Sort (as their uſurped 
Juriſdiction over their Brethren) are extinct with the Office, 
The laſt Sort is pot to be {uppreſt, if they be uſeful and ne- 
ccllary, Thus the temporal Juriſdiction of Biſhops was 8 
ve 
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ved to Bailies of Regalities, conform to the Infeftment to be 
holden of his Majeſty. Thus Epiſcopal Patronages are not 
exLinct, but are to be diſpoſed upon as the Eſtates ſhall think 
expedient, et ſic de caterts. That the Juriſdiction of Commil- 
fries as it is now eſtabliſhed is of this Kind ; It appears mo, 
Becauſe it is clear from the Civil and Canon Law, that Con- 
ſiſtorial Cauſes non pertinebant ad Epiſcopalem audientiam in the 
Times of the greateſt Grandeur, and in the moſt ſuperſtitious 
Times: And that Church-men were prohibite to meddle 
with them, as abſurd, and moſt incompetent to be judged by 
them. But theſe Cauſes were aſſumed by theſe Judicatories in 
the latter Times, upon Pretext that they were pious and fa- 
vourable, and by the Connivance of Princes. 2do, The juris 
diction of Commitlaries as it is now eſtabliſhed, was erected 
by Q. Mary iu time of greateſt Purity and Reformation, and 
a Com miſſion granted byher to the Commiſſaries of Edinburgh, 
An. 1653 ; and is warranted by divers As of Par. viz. Fa. 6. 
P. 1. C. 28. 1567. (The which Year, the Lords of Seſſion 
made certain Inſtructions for the Commiſſaries of Edinburgh, 
and other inferior Commiſſaries) By another Act of his th Par. 
1581, which is the 26 in the Catalogue of the unprinted Acts, 
and containeth a Commiſſion for Confirmation of Teſtaments 
and Placing of Commillaries. By an Act of his 12 Parl. 
1592 the 25 of his unprinted Accs, intitled, A Ratitication of 
the Com miſſariot of Edinlun gh. By the Act 179 of his 13 Par. 
1593, ordaining Letters of Horning to be direct upon De- 
creets of Provoſts and Bailies of Burrows as is granted upon 
Com miſſaries Precepts. 37io, It is moſt evident from the 6 
Act of his 20 Par. 1609, That the Juriſdiction of Commilla- 
ries is a temporal Juriſdiction, acknowledged by the Act to 
flow from his Majeſty, as well as any other ordinary Juriſdic— 
tion, which his Majeity might have granted to any Subjects as 
well as Biſhops ; and which is granted by the faid Act to the 
Lords of Seſſion, as his Majeſty's great Conſiſtory tor Reduc- 
tion of Commillaries Decreets; and which before he granted 
to the Earl of Argyle, whole heritable Right of the Commil- 
ſariot of Argyle is reſerved by the ſaid Act. 

THERE 1s a great Difference betwixt the Official Courts of 
England, and the Commiſlariots as they are eſtabJiſhed in this 
Country; becauſe Commiſſariots being conſidered either ofjec- 
tive, in regard of the Object and Cauſes confiftorial ; or for- 
maliter ratione modi quo verſanur circa oljectum, in regard of 
the Way of Procedure in theſe Courts. Com millariots are 
Civil and Temporal Judicatories, in both Reſpects, in reſpect 
of Confirmation of Teſtaments and teſtamentary Cauſes, and 
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Matrimonial, de Impotentia, Maleficio & de Natalibus. Baſtards 
and others of that Nature are incompetent to be judged in 
Seſſions, Preſbyteries and Aſſemblies (which are the true Ec- 
cleſiaſtical Courts) and therefore is acknowledged to be mere- 


ly civil, becauſe Summons are direct by the Commiſſaries un- 


der the Signettof Office, bearing his Majeſty's Name and Arms; 
the Certification is civil, Witneſſes are ſummoned under civil 
and pecunial Pains, and Letters are directed for compelling them 
to compear under the Pain of Horning: The Execution of 
Sentences is civil, by poinding or compriſing for liquidate 
Sums ; or by a Charge to fultil what is in facto, upon the Com- 
millary's Precept; or by a Charge of Horning upon the Let- 
ters; and by intenting Action of Deforcement before the Com- 
miſſaries or the Lords of Seſſion. But the OfficiaPs Juriſdiction 
was Epiſcopale, eccleſiaſtical in both the former Reſpects, and 
was continued as it had been in the Popilh Church the Biſhop 
uſurping the Juriſdiction that belonged to Seſſions, Preſbyteries 


and Aſlemblies; and delegating totheir Oſſicials their Juriſdiction 
both efjective, in Cauſes competent tobe judged in Church Judi- 


catories; and formaliterin the Way of Procedure competent on- 
ly to the Church. By the Canon of the Engliſb Church, they 
were Judges in cauſa nen modo inſtantiarum ſed correctionis et 


diſcipline ; they had a Superintendency over Minifters, to ad- 


vert that they thould do their Duty in their Charges: Mini- 


ſters and Churchmen are very accuſable before them; and be- 


ing contumacious and not compearing, might be ſuſpended 
and excommunicate: They were Judges, whether crimen be 
notoriium et publicum, or not; and, upon Pretext that it was 
not public and {candalous, poterant mutare pœnitentiani in 
multtam pecuniariam: They ulurped ſacrilegiouſly the Power 
of the Church, and Ecclefiaſtic Cenſures; and by the fulmi- 
Dating, at random, Excommunications for ſmall Matters, as 
{mall Debts, Vicarage-teinds, the Official and his Officers 


Fees, and for non-coinpearance 1n their Courts: And, by 


their eaſy Abſolution upon ſmall Satisfaction, and for Money, 


made Excommunication contemptible. For thele and other 


Ahuſes intrinſical to the Judicatory itſelf, theſe Courts have 
been long ago cried down on theſe Grounds by divers learned 
and well- affected Men, and lately ſuppreſt: But the Inſtance 


of their Ruin cannot with Reaſon he adduced to ſubvert Con- 


ſiſtories, they being altogether different and abſolutely Civil 
in their Inſtitution, Object and Way of Proceſs, and no 


more eccleſiaſtical than the Church Regalities, which had 


an extrinſi cal Dependence on Bithops in the Way of holding. 
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Ir is already cleared, That if any Abuſes be in! theſe 
Courts, they are not eſſential, reſulting upon the Nature and 
Conſtitution of the Judicatory ; but accidental, which may 
be reformed, without the Subverſion of ſo old and fo uſeful a 
Judicatory. 2do, If Com miſſaries either be not qualified or 
corrupt, it is wiſhed they may be tried and removed, and a 
ſolid Courſe taken for obviating the like Abuſes thereafter, 
that Places be not venal, but propoſed and diſpoſed as Re- 
wards of Virtue to able and deſerving Men. 3:70, The Ex- 
orbitancy of Fees and Quots may be regulated, by taking 
Courle anent the Prefentation to theſe Places; that hone 
and ingenious Men be preſented ; that a Competency of 
ſertled and conſtant Fees be allotred, to encourage honeſt and 
able Men to pretend to theſe Places, and to enable themſelves 
for them; and that they may live creditably and honeſtly in 
them, and Quots may be abridged; and it may be provided, 
that ſmall Teſtaments may be free of Quot; and the Quots 
of great Teſtaments may be limited, not to exceed a certain 
Sam, which the Eſtates ſhall think reaſonable to the higheſt 
Quot: The Quot-{ilver which ſhall be thought fit to be taken, 


may be employed (the Com miſſaries being fatisfied of their 


Fees) to pious Uſes. 


S. ThE Author having been long a Commiſſary, with great 
Reputation both for Ability and Integrity, . endeavours here 
to maintain the Commiſſariot Courts, againſt the Complaints 
made of them. But, theſe Courts are declared to be one of 
the great Grievances of the Nation in the year 1689; and for 
Relief of which Grievance, we have only the Act of Parlia- 
ment 1690, anent the Confirmation of Teſtaments. 

CauskEs matrimonial are certainly of the greateſt Import, 
and do require good and knowing Judges; but the Abuſe of 
the Commiſſary- court was, and is moſtly in Teſtaments and 
Executries : For, under Pretence of having Judges and Offi- 


cers to take Care of Widows and Orphans, and of the due 


Tranſmiſſion of moveable Eſtates to Creditors and neareſt of 
Kin, the Methods of inventaring and confirming before the 
Commiſſaries are impoſed ; which are moſt expenſive and 
uneaſy; and particularly their Management of the On:iſſa, ma- 
le appretiata et non executa - Which laſt occaſions many 


| Queſtions, and mars even the natural Courſe of Succeſſion. 


But firſt, It is a good Law with us, that nothing heritable is 
teſtable, and that a Man on Death-bed may do no Deed in 
Prejudice of his Heir; which reſtricts Teſtaments and teſta- 
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mentary Cauſes to à very narrow Compaſs: Whereas in the 
Roman Law, all Things were teſtable ; and their Teſtaments 
were their greateit Acts and Deeds, and therefore juſtly 


made very ſolemn, with many Cautions. But with us, no- 


thing falls under Teſtament fave a Man's moveable E- 
ſtate, which we call &xecutry. 2dly, It appears moſt reaſon- 
able, That whatever a Man appoints concerning his moveable 
Eſtate, ſhould be oblerved according to the old Law, ut qui/- 
que legaſlit ita jus efto + And therefore, if a Man, even by a ge- 
neral Aſſignation, afhpn all that ſhall belong ro him the Time 
of his Death, it ſhould hold: and the Aflignee accepting, 
ſhould be liable for all Debts. For in Effect, the Burden of 
Debts ſhould always accompany the untiver/iim Fits ; and, 
for the moſt part, it is ſo provided. Aud therefore it may 
be doubted, why our Act of Parliament 1690 fuſtaius ſpectal 
Aſſignations without Neceſſity of confirming, but not general; 
whereas the general Ailignation does tran{mit the Right in 
the ſame Manner, and makes the Aſſigny more liable: And 
his making Inventary, fignifies nothing ſave to multiply Ex- 
pence. For albeit a general Aſſignation faves not from Con- 
firmation, yet it is not determined what ſnould be the Effect 


thereof; for, if it be a teſtamentary Deed, then it goes no 


further than the Dead's Part, and will not prejudge either 
the Bairns or the Relict; but then the Bairns and Relict have 
the ſame Remedy and Acceſs to make the Aſſigny account- 
able, as if he were Executor. But ſuppoſe it mould be, in 
Form, as inter vivos ; yet it appears molt reaſonable, that it 
ſhould be held as Donatio mortis cauſa, and equivalent to a 
Legacy: And ſo ſtill it cannot hinder either the Reli& or 
Bairns from claiming their Parts. 3dly, Where a Perſon dies 
without diſponing on his Moveables, it ſeems indeed very ex- 
pedient that an Inventary ſhould be made: But then this In- 
ventary might be made {ar more eaſily than by this Way of 
Confirmation: And whoever 1utromits without Inventary, 
ſhould alio be under a Certification: But that of a vitious In- 
tromitter, and to make him lialle for all Delta, ſeems to be 
too heavy. And it may be ſufficient to make him liable 17 
duplum, according to the Civil Law; and as was alſo for ſome 
Time obſcrved with us, before the Year 1660. But 47, 
We want to have cleared, What 1s heritable, and what is 
moveable, What the Right of Subſtitution imports in Move- 
ables, and, If moveable Eftates may, and how they ſhould be 
tailzied ; as likewiſe, How Moveables ſhould tranimit: For in 
the moveable Succeſſion we allow no Repreſentation : But 
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then this Succeſſion in moveables will not tranſmit, except 
they be executa Which ſeems to fail in the dead's Part 
that trauſmits by Confirmation zanguam additione And we far- 
ther make a groundleſs Diſtinction, as if the Legitime did 
trauſmit otherwiſe than the Dead's Part doth. But theſe 
Things will come to be more fully noticed in the Head of 


Executors. 


Conſolidation. 


N. A Perſon having Right by Aſſignation to a Compriſing 

of Lands holden of himſelf, whether eo he that he 
has the foreſaid Right, will the Property conſolidate with the 
Superiority ? Secing a Compriſing is equivalent to a Diſpo- 
ſition and Reſignation thereupon: And the Superior having 
Right by an Aſſignation to a Diſpoſition whereupon there 1s 
Reſignation, and to the {aid Reſignation; It ſeems that in 
that Caſe there is Conſolidation: In reſpect the Superior 
upon ſuch an Aſſignation in favours of a Stranger will be obli- 
ged to infeft him: And becaule he cannot infeft himſelf, the 
Law doth introduce Conſolidation. Ratio dubitandi is, That 
Conlolidation is upon the Matter a Saline of the Property : 
And a Safine being facti, cannot be without ſome Deed of the 
Perſon, in whoſe Favours the Conſolidation 1s to be made, 
declaring that he accepts a Right to the Effect foreſaid. If 
it be not fit in ſuch Caſes, That the Superior ſhould before a 
Notary and Witneſſes declare, That, ſeeing he has a Right 
both to the Property and Superiority in his Perſon, it is his 
Will and Intention, that the Property ſhould be conſolidate 
with the Superiority ; and that an Inſtrument upon his De- 
claration foreſaid ſhould be equivalent as if the Compriſer had 
been infeft, and had reſigned ad remanentiam - And if ſuch an 
In{trument ſhould not be regiſtrate as an Inſtrument of Re- 
ſignation ad remanentiam. 


S. WHEN a Superior acquires Right by Aſſignation, to a 
Compriſing of Lands holden of himſelf, it {ſeems to be the 
{ame Caſe as if he himſelf had compriſed his VallaPs Property. 
And if a Superior get Right by Aſfignation, to a Diſpoſition 
whereupon a Reſignation hath been made 1n his Hands ; and 
ſo the ſaid Reſignation: Ir ſeems to be the ſame as if the 
Reſignation had been made in his Hands ad remanentiam. 
But the Author deſiderates in theſe Caſes a Deed and Inſtru- 
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ment upon the Conſolidation, which indeed appears reaſon- 
able: And where Lands are thereby tranſmitted, that it 
ſhould be alſo regiſtrate. 


N. Wu a Perſon infeft in the Property of Lands, ac- 
quires and is infeft in the Superiority: Quæritur, If eo ipſo 
there be a Conſolidation of both Rights? Item, if the Supe- 
rior ſucceed as Heir to the Right of the Property: Quæritur, 
If in that Caſe there be a Conſolidation, fo that dominium di- 
rectum trahit ad ſe utile? Seeing the Superior could not 
infeft himſelf, and by his purchaſing of the Property he 
enters to the Right thereof, and ſo the Property is con- 
ſolidate fitione juris, in the lame Manner as if he had been 
infeft. 


Ir, vice verſa, The Proprietor acquire the Superiority, If 
eo caſu there be a Conſolidation of both Rights? AN s WER, 


It is thought, Not: Ang that dominium tile cannot draw to 
it directum, without Infettment by the Superior of the domi- 
num directum. 


S. Waen a Vaſſal acquires, and is infeft in the Superiority, 
the Property ſeems to be ſwallowed up in a Conſolidation. 
And ſo if the Superior ſucceed as Heir to his Vaſſal in the 


Property, his Service will bear, That the Lands did hold of 


himſelf: And though it may ſeem that he cannot decently 
infeft himſelf : Let it is thought he may. And however, 
there ſhould be ſome public Deed on Record to make the 
Conſolidation appear. 

Ir, vice ver/a, the Proprietor acquire the Superiority, this 


mult be a ſubaltern Superiority, helden at leaſt of the Crown: 


And ſo the Proprietor's Acquiſition cannot give him a com- 
plete Right, until he be infeft in the Superiority acquired. 
Whereas in the former Caſe, where the Superior acquires the 
Property, the Right is” thereby conſolidate and complete; 
though it need a public Act and Ae And this appears to 
be the truer Reaſon than that of dominium utile non trahit di- 
rectum; though dominium directum trahit ad ſe utile ; which 
is rather the Thing itſelf than the Reaſon of it. 


MV. Ir a Perſon, being infeſt by his Father upon a Right 

granted to him and his Heirs whatſoever to be holden of the 
Diſponer, be thereafter infeft as Heir to his Father in the 
Superiority of the ſaid Lands, which belonged to his Father 


and his Heirs-male : Pueritur, Whether there will be 2 


Confuſion 
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Confuſion and Conſolidation of the Property and Superiority ? 
It is anſwered, During his Lifetime there will be a Kind of 


Conſolidation, ſceing he cannot be Superior to himſelf : 


But it will ceate by his Death, fo that the Superiority will be- 
_ to his Heirz-male, and the Property to his Heirs what- 
oc ver. 

IF he intends that there ſhould be a Conſolidation, What 
Courſe is to be taken to that Purpoſe? AnsweR, If, as in 
the Caſe foreſaid, he was infeft firſt in the Property and then 
in the Superiority, he muſt diſpone the Property to a Con- 
fident: And the Confident being infeft muſt reſign ad re- 
manentiam, to the Effect the Property may be conlolidate 
"_ the Superiority to him and his Heirs-male and their Suc- 
ceſſors. | 


S. It is here ſaid, That a Man being infeſt by his Father, 
upon a Diſpoſition being made to him and his Heirs whatſo- 
ever, to be holden of the Diſponer; and being thereafter 1n- 
feft as Heir to his Father in the Superiority of the ſaid 
Lands which belonged to his Father and his Heirs- male; 
there will be a Confuſion and Conſolidation during his Life: 
But if he die, leaving only Daughters, That the Superiority 
will belong to his Heirs-male, and the Property to his Heirs 
whatſoever. But is it not more reaſonable to judge, That 
by ſerving Heir to his Father the Superior, the Property is 
abſorbed, and will not revive again; eſpecially when, if his 
Father had not diſponed to him the Property, by ſucceeding 
to his Father he would have ſucceeded therein as Heir-male, 
and tranſmitted it accordingly. And therefore what 1s pro- 
poled, That in the Caſe foreſaid, the Son firſt having the Pro- 
perty by Diſpoſition, and then the Superiority by Succeſſion, 
ſhould diſpone the Property to a Confident ; and that the Con- 
fident being infeft, ſhould reſign ad remanentiam, to effectuate 
the foreſaid Conſolidation; feems to no Purpoſe: For if the 
Son diſpone to a Confident to be holden of himſelf, when he 
reſigns the Property ad remanentiam, it brings it but juſt back 
where it was; unleſs it be meant that we ſhould reſign back 
ad remanentiam to the Diſponer and his Heirs-male. But ſtill 
this is thought needleſs ; and that the Son's Infeftment by Ser- 
vice will be the prevailing Right, and tranſmit the Lands to 
the Heirs-male. | 


N. Ir a Superior ſhould ſucceed in the Right of Property: 


Queritur, If there be a Confuſion of both Rights in his Per- 
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| ſon? Answer, It is thought, though they may appear to 

! be a Conſolidation during his Lifetime, they are nevertheleſs 

| diſtinct; ſeeing the Right of the Superiority may be to Heirs- 

1 male, and the Property to Heirs whatſoever: And the ſaid 4 
| Heirs may ſucceed reſpective. 

Ir the ſaid Superior, being infeft in the Right of the Supe- 5 
riority, ſucceed thereafter in the Right of the Property, What 6 
Way ſhall he be infeft therein, ſceing he cannot infeft him- f 
ſelf? AN SW ER, It is thought that it is not inconſiſtent, that 8 
the Superior may give Precept to give Saſine to an Attorney f 
in his Name and for his Uſe. 

Ir the ſaid Superior intend that the Property ſhould he 
conſolidate with the Superiority, What Way ſhall ät be done? | 
ANSWER, He may direct the laid Precept in theſe Terms, for . 
infefting him: And ſeeing he has boch Rights in his Perfon, | 
and intends that the Property ſhould be conſolidate with the. k 
Superiority ; the Precept may be in theſe Terms to give Saline, f 
to the Effect the Property may be conſolidate with the Superi— g 
ority ; to be holden both of his Superior in all Time coming, 
in the ſame Manner as if they had never been ſevered. 

Ir a Precept may not be obtained in ſibſidium out of the 
Chancery, for infefting the ſaid Perſon in the Property to be 

| holden of himſelf, ſceing he cannot infeft himfelf? AnsweR, 
It is thought that a Courſe may be taken upon a Bill to the 
Lords, ordaining the Director to the Chancery to direct a Pre- 
cept upon the Reaſon foreſaid. | 


S. Tax Queſtion is here renewed, If a Superior ſhould ſuc- 
ceed in the Right of the Property, and the Right of the Su- 
periority be to Heirs-male, and the Right of the Property to 
Heirs whatſoever. Bur ſtill it is thought, That m this Caſe 
the Right of Property would be abſorbed by the Superiority, 
and the Succeſſion fall accordingly, without ſeparating. And 
here, if the Superior ſucceed in ihe Right of Property, the 
Author thinks, as is above noted, That he may infeft himielt: 
And ſo indeed he may, by directing his Precept in theſe 
Terms, to the Effect the Property may be conloiidate with 
the Superiority: And eo ip/o the ducceſſion will be regulate _ > 
according to the Infeftment of Superiority. As for the obtain- 
ing of a Precept in this Cale out of the Chancery, in ſubſtdium, 
by a Bil) to the Lords that he might be.infeft in the Property 
to be holden of himſelf, it appears to be ſuperfluous. 

Decreet; 
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Decreets contra Conſortes. 


N. X DEcretT of Reduction ex capite interdictionis, be- 
ing obtained in foro; and the Wife being Liferent- 
rix, craving to be reponed, becauſe, competent and omitted 
could not be alledged againſt her, being ſub poteſtate Maritt - 
Quæritur, If ſhe prevail, may the Huſband crave the Benefit 
of her Decreet? Ratio dubitandi, upon Pretence that it is 
found that the Decreet againſt him was unjuſt upon the Mat- 
ter: And it cannot be juſt as to her, and unjuſt as to him. 
THis Queſtion may occur in many Caſes, as that of two 
Heirs-Portioners, one being Major and another Minor: And 
after the Decreet againſt both, the Minor being reponed and 
prevailing: And of a Decreet againſt a Principal, having 
proponed a Defence of Payment, and having ſuccumbed in 
Probation: And thereafter the Cautioner being purſued, and 
upon Probation of the ſame Defeuce, being ed. 


S. Ir it was found in the Wife's Caſe, that the Decreet 
againſt the Huſband was unjuſt upon the Matter, it were hard 
not to repone the Huſband, though he neglected his own De- 
fence. And ſo in the Caſe of two Heirs-Portioners, the one 
Major, and the other Minor, and a Decreet given againſt 
both : If the Minor be reponed, though upon a'Head omitted 
by the Major, yet in all Equity it ſhould operate for the 
Major. And thus, if a Decreet be given againſt a Principal, 
proponing a Defence of Payment, but ſuccumbing in the Pro- 
bation; if the Caunoner thereafter purſued, ſhould propone 
and prove the ſame Defence; he ſhould not only be aſſoilzied, 
but the Principal alſo ſhould be reſtored: For, Naturalis Ratio 
non patitur idem bis exigi. And material Juſtice and Equity 
in theſe Caſes ſhould prevail againſt the Rigour of puniſhing 
Negligence, and even againſt the Authoritas rei judicate. 


Corporations. 


N. GUD juris as to Crafts and other Incorporations, and 
L 2 as to Biſhops and other ſingle Incorporations, if in 
any Cale they may oblige themſelves and their Succeflors ? 


S, Crafts, and other Incorporations, acting lawfully, may 
oblige their Succeſlors guoad their common good: But — 
| whom 
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whom the Author terms ſingle Incorporations, being only 
Adminiſtrators, cannot further bind Succeſſors. 


Creditors of the Defun@. 


N. FF the Creditors of the Defunct, being Minors, will be 


preferred to the Creditors of the Heir, though they do 
not Diligence within three Years? 


S. Tux Creditors of a Perſon deceaſed, have the Privilege 
by Act of Parliament, That, doing Diligence within three 
Years, they will be preferred to the Creditors of the Heir : 
Inde Quæritur, If the Creditors of the Defunct be Minors, 
ſhould this Preſcription of three Years run againſt them? 
And, 8 long Preſcription of forty Years doth not 
run againſt 

ſhould run againſt them. But this Point needs to be deter- 
mined: For as to the long Preſcription of forty Years, the 
Act of Parliament provides expreſsly, that it doth not run 
againſt Minors; whereas it may be in other Caſes, that Tutors 
or Curators may be judged accountable for their Neglect. 
And theſe ſhorter Preſcriptions are more for common Utility; 
whereas the long Preſcription is for pure Negligence of 
the Party. | 


Perſons convict of Capital Crimes. 


N. A PERsON being convict of a capital Crime, and the 
Eſcheat of his Moveables therethrough falling to 
the King, and he being keeped in Priſon many Years without 
a Remiſſion, and dying in that Condition: Quæritur, Whether 
the Rents of his Lands in the interim not uplifted, will belong 
to the King and his Donator, or to the Heir? Ratio dubitandi, 
his Eſcheat is only what he had the Time of the Sentence ; 
after which he became civiliter mortuus ; and, being mullus 
in Law, he had nothing to Joſe ; and the King by his Indul- 
gence could not prejudge his Heir, unleſs he had granted him 
a Remiſhon, reſtoring him againſt the Sentence. | 
eueritur, quid Juris, If after he is convict, he ſhould com- 


mit Treaſon, whether he might be forfaulted in Prejudice of 


his Heir ? 
S. By 


inors, it were hard that any ſhorter Preſcription 
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S. By Law, a Criminal eſcheats only the Moveables he 
then had; and his continuing under Sentence for Year and 
Day, doth not make his Literent-eſcheat to fall; becauſe, 
here is no Contumacy, and the Liferent-eſcheat is beyond the 
Pain of Law. And therefore it may be thought, That what- 
ever falls to a Criminal after his Sentence, and he dying under 
it; will fall to his Executors. The Author ſeems to think, 
That the Rents of Lands, after Sentence, ſhould fall to his 
Heir; becauſe, by the Sentence he was civiliter mortuus, and 
the King, by his Indulgence, could not prejudge the Criminal's 
Heir, unleſs he had granted him a Remiſkon. But this Rea- 
ſoning appears to be too fine. The Caſe indeed of a Crimi- 
nal, ſentenced for a capital Crime, bur living, either in Priſon 
or out of it, {till unremitted for Years thereafter, and then 
coming to die naturally, may occaſion ſeveral Queſtions. For, 
What if in that Interval he acquire Moveables ? They fall 
not under his ſingle penal Eſcheat, (and there is no Liferent- 
eſcheat as ſaid is) and then they ſhould fall to his Executors 
and neareſt of Kin. And yet, being under Sentence of Death, 
he is not teſtable; wherefore, in ſtrict Law, they may be 
thought to be caduciary. But then ſuppoſe, that in the ſame 
Interval, he acquires Lands, yet no Man can be ſerved Heir 
to him; becaule, ir cannot be ſaid, that he died in pace Domi- 
ni Regis, being a Criminal condemned: And yet the Lands 
could not be found to be caduciary, for that were a Novelty ; 
and therefore it may be thought, Thar, ſeeing he eſcaped the 
Sentence of Death, and then coming to die naturally; what- 
ever he acquired in the Interim ſhould fall to his Heirs and 
Executors, ſince ſuch was his Fate. But, if in that Interim 
he ſhould commit Treaſon; his being formerly ſentenced 
ſhould nothing excuſe him, far leſs be any Benefit to his Heir, 
as if Juſtice had wrongouſly indulged him. 


Curator. 


NV. A FEMALE Minor, being married: Quæritur, If the 
Office of her Curatory doth expire ? 


S. IT is certain, the Office doth not concern her Perſon; 
and therefore it comes to be in poteſtate mariti. The Huſband 
alſo gets a Right to her Moveables jure mariti, which is a 
legal Aſſignation of them, as if the Curator had conſented to 


it. But as to her other Eſtate or bona, the Curatory ſtands. 
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8 


D. 


Death - Bed. | 


N. F a Creditor may on Death-bed make an heritable 
[| Sum moveable, by a Charge of Horning ? 


S. Ir there appear a viſible Neceſſity for it, the 
Charge, it ſeems, {hould have its legal Effect to make the 
Sum moveable; for, if the Creditor on Death-bed ſhould get 
voluntary Payment, it would have the ſame Effect. But if the 


Charge of Horning were affected, and defigned on Death- bed 


to make the Sum moveable; it would differ the Caſe, and 
not reach its Effect. And yet where the Charge is neceſſarily 
ven, it imports leſs as to the Intention of the Party; but 
ere, the Intention of the Party on Death-bed ſhould not be 
regarded. 


N. A Perſon holding Lands Ward, when he was on Death- 
bed did refign his Eſtate in favours of his eldeſt Son, with 
the Burden of Proviſions in favours of his other Children; 
which Courſe was taken of purpoſe, to prevent the Falling of 
the Ward and Marriage, his Son being then Minor: Juæri- 
zur, If his Son may queſtion theſe Proviſions as being in Lecto, 
upon pretence, that though on Death-bed he may diſpone 
in favours of his Heir, yet he could not prejudge him? 
ANSWER, It is thought, That the ſaid Right being made /is 
modo, and he having accepted the ſame, and bruiked by 
ee thereof; he cannot queſtion the ſaid Modus and Quali- 

cation. | | 


S. AN Heritor of Ward-Lands reſigning the ſame on 
Death-bed in favours of the eldeſt Son, with the Burden of 
Proviſions in favours of younger Children ; and this Reſigna- 
tion being accepted, and the Son infeft; if the Son do really 
bruik by this Infeftment, he muſt own the Burden. But ſup— 
pole all this to be done, the Son being abſent, or inſcius, may 
he own the Infeftment as to the Benefit thereof againſt the 
Superior, and diſown the Burden ? And it ſeems he may; for 
the Superior cannot complain. And the Son has no Reaſon 
to diſown the Father's Deed as to himſelf; and yet he may 

| | difown 


and moveable to his 
in Fee, and failzieing of her by Deceaſe to be divided betwixt 


Tf the Huſband could ſimply revoke the Deed on Peath- bed? 
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diſown it as to the Burden; for he may reje& the whole 
(if he pleaſe) and enter Heir to his Father deceaſed without 
the Burden. And if the Son in this Caſe be Minor, it is yet 
more evident that he may accept the Infeftment and reject the 
Burden. But verius, That the whole of this Infeftment be- 
ing the Father's Contrivance, the Son muſt on it in all, or 
reject it in all, and then take him to his Service. 


N. A Perſon 9 his Eſtate both heritable 
elict in Liferent, and to his Daughter 


his Relict and his Brother, being his next Heir after his 
Daughter and her Heirs. And the Brother having accepted 
of a Share of the moveable Eſtate after the Deceale of the 


Daughter. Quæritur, If he might queſtion the ſaid Right as 


to the heritable Eſtate as being made on Death-bed ? Ratio 
dubitandi. Utile per inutile non vitiatur, and the Defunct might 
on Death-bed diſpoſe on his Moveables ; and the Accepting 
of the Right as to theſe does not hinder the Heir to queſtion 
the ſame as to the Heritage, whereof he had no Power then 
to diſpole. 3 


S. A Max on Death-bed having diſponed his Eſtate heri- 
table and moveable to his Daughter, and failzieing of her 
by Deceaſe, to be divided betwixt his Relict and his Brother 
then his next Heir; If the Daughter die without ſucceeding, 
and the Brother accept of any Right ſo as to e the 
Deed: It is thought, he cannot divide his Accepting, but muſt 
be judged to have conſented to the whole; for here it is not 
utile per imitile non vitiatur, but in Effect the Acceptance can- 
not be bona fide divided. 


N. A Huſband having diſponed Lands by way of Gift to his 
Wife, and having thereafter revoked the ſaid Gift tacite by a 
Diſpoſition made on Death-bed in favours of another Per- 
fon: Quæritur, If the Heir may queſtion the ſaid Diſpoſition 


upon Death-bed ? Ratio dubitandi, The Heir is not prejudged, 


in reſpect the Lands would not have belonged to him but to 
the Wife: And the Revocation is qualified and only in favours 
of the Perſon to whom it is made on Death-bed, and to no 
other Effect. 


S. For clearing of this Point, it may be firſt queſtioned, 


And 
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And no doubt he might. If then he might by a ſimple Revo- 
cation exclude the Wife, this Diſpoſition on Death-bed im- 

hes it, and ſo the Wife is cut off. And yet the Diſpoſition 
in Prejudice of the Heir cannot ſubſiſt: So that all the Dif- 
ficulty ſeems to be, If this Diſpoſition on Death-bed and facite 
Revocation can be divided? And it is thought it may; tho? 
in the Caſe of a Diſpoſition with a reſerved Power to alter on 
Death-bed, and of an after Diſpoſition on Death-bed, the 
implied Revocation could not be divided becauſe of the prior 


Reſervation. 
Debior and Creditor. 


N. F for a Sum of Money, Land be wadſet, ſo that the 

Granter of the Wadſet is not Dehtor, there being no 
Clauſe of Requiſition or Obligement for Re payment. Se 
ritur, If there be only a Reverſion, Whether will the Granter 
of the Wadſet have the Benefit of the Act Debtor and Credi- 


or ; ſo that the Haver of the Wadſet may be reſtricted to the 


Annualrent of the Sum contained in the Reverſion? 


S. Tais Wadſetter appears to be a Creditor, though he 
cannot crave his Money ; for the Reverſion provides how the 
Debtor may pay, and the Creditor mult accept. 


N. AFTER a Compriſing was deduced, an Infeftment of 
Annualrent was granted by the Debtor: And thereafter, ano- 
ther Compriſer having compriſed, who pretended that his 
Compriſing ſhould be drawn back to the firſt, being within 
Year and Day, and therefore ſhould be preferred to the Right 
of Annualrent: And that the Debtor being denuded by the 


firſt Compriſing, had only a Reverſion; and that an Infeft- 


ment of Annualrent is not habilis modus, to give a Right of 
Reverſion; and that it was not, nor could he clad with Poſ- 
ſeſſion; the ſecond Compriſing being before the Term of 
Payment: The Lords brought in the Annualrenter with all 
the Compriſers, as if he had compriſed the ſame Day he was 
infeft, Colſtoum contra Nicolas a Creditor of Douglaſs. Gibſon, 
Clerk. Colftoun's Bond was 16th February 1669; Saſine 247 
May 1669, Nicolas Compriſing 1669. | 

IF the firſt Compriſing and Infeftment ſhould be conſidered 
as being to the Behoof, not only of the Adjudger infeft, but 


of the others, by the Act of Parliament, in the fame Manner 
a5 
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as if the Infeftment had been ſo granted expreſsly by the Su- 

erior: Quæritur, Quid juris? Ratio dubitandi, That even 
in that Caſe the Adjudger infeft is only Vaſſal, ſo that by him 
only the Superior has his Caſualties. Bancrief. 


S. Ir, after an Appriſing, the Debtor give an Infeftment 
of Annualrent; and then comes a ſecond Compriſer within 
Year and Day, and fo pari paſſu with the firſt: It is too ſubtil 
to argue, as if the firſt Compriſing had ſo denuded the Debtor 
that he had only a Right of Reverſion: Which could not 
be conveyed by an Infeftment of Annualrent. For, no 
Doubt, a Debtor after Compriſing may give an Infeftment of 
Annualrent, and the Annualrenter would be allowed to re- 
deem. The Author ſays alſo, That the ſecond Compriſin 
was before the Term of Payment of the Annualrent; and 10 
the Annualrent could not be clad with Poſſeſſion before the 
ſecond Compriſing: But this is only a Specialty. However, 
the Lords, it ſeems, brought in the Annualrenter with the 
Compriſers, as if he had compriſed the ſame Day he was infeft 
in his Annualrent. But if the Annualrent was . it would 
appear, according to the hen Practique, that both the Com- 
priſers ſnould have been preferred. But ſuppoſe the firſt 
Compriſing had been perfected by Iufeftment, and the Annual- 
rent thereafter alſo conſtitute by a public Infeftment, and 
then follows the ſecond Compriſing : The Act of Parliament 
ordains indeed Compriſers within Year and Day to come in 
part paſſu. But it cannot be thought that the Parliament 
would have brought in the ſecond Compriſer over the mid 
Impediment of the Annualreut, and fo preferred him to the 
Annualrenter ; nor does there appear any Ground of Law for 
ſtating them all pari paſſu, ſince the Annualrenter cannot 
compete with the firſt Compriſing ; and therefore it may well 
be thought that this mid Impediment hinders the pari paſſii 
though the Lords ſeem to have judged otherwiſe. 

In the Caſe of Compriſings par: paſin, the firſt Compriſer 
perfected by Infeftment, is conſidered as if the Infeftment 
had been granted to all. And yet the Compriſer infeft is 
only Vaſſal; and by him only the Superior has his Caſualties, 
but, as I underſtand, after the Expiring of the Legal, 


Nomina Debitorum. 


N. TF Nomina, which are not res, but entta rations have 


ſium, when the Debtor is in Scotland, anima remanen 
di, 
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di, and the Debt is contracted with him, as reſiding there? 


Ratio dubitandi, They are thought and called a perſonal In- 


tereſt, and therefore ſhould /2quz perſonam. Cyntra, They 


are, res in obligationꝭ et potentia. 2. If the Creditor be for- 
faulted in France, being a Frenchman, they do not fortault 
to the King, ua Jubditus amittit only que funt civitatis. 
They are liable in Scotland to extraordinary Taxations. 
4: The Debtor is quaſi ſervus ; et ſervi habent ſitum. To 
conſider quid juris elſewhere, as to Banks et montes pietatis. 


S. Nomina debitorum are not accounted res; nor yet are 
they mere entia Rationis: But in plain Scots, are Debts. And 
whether they have ſitum, or not, requires a Diſtinction; if 


the /irus ſhould be that of the Debtor, or that of the Credi- 


tor. But perſonal Debts are thought /equt perſonam Creditoris - 
Yet what may be the Conſequence where the Debtor lives 
in one Kingdom and the Creditor in another, is very uncer- 
rain. But, cum ſequuntur perſonam creditoris, I ſhould think 
that where-ever the Creditor either tranſmits or forfaults his 
Right, it ſhould go accordingly. 


Strangers Debts. 


N. IF a Stranger contract with a Scotſman abroad, that he 
ſhould pay him preſently upon the Place, and the 
Debtor nevertheleſs come away without Satisfaction. Orid 
Juris as to that Debt, whether it be conſtrued nomen An. 
glicum? | | | 
Quid juris as to Engliſh Debts contracted betwixt Engliſh- 
men in England, if the Debtor withdraweth to Scotland? 
ANSWER, It is thought, that tho' adtor ſequitur forum rei, and 
the Law of Scotland has Place in ſuch Caſes, quoad ordinatoria ; 
yet the Engliſb over-rule ſuch Caſes guoad deciſoria: And a 
Teſtament proven in England is ſufficient. 


S. Wren a Stranger contracts with a Scotſman abroad, 


That he ſhuuld pay him preſently upon the Place; and the 


Debtor leaves the Place without making Payment: The 
Stranger may, no Queſtion, follow him, wherever he can 
find him and his Effects: And though the Conſtitution of the 
Debt ſhould be regulate by the Law of the Place; yet if it 
have the E//onjials, it will ſubſiſt ure gentium; only when it 
| | a comes 


han. „ © 
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comes to be proſecute, it muſt be proſecute according to the 
Law of the Place where 1t is purſued for. 

As ro Engliſh Debts contracted betwixt Engliſhmen in 
England, if the Debtor withdraw to Scotland, it is thought, 
That actor ſequitur forum rei; and he mult purſue in Scotland, 
according to the Law there; and, as the Author ſays, quoad 
ordinatoria, which I take to be the Form of Proceſs. But what 
if the Defender ſhould offer to prove Payment by Witneſſes ? 
as the Law of England allows, for not the Law of Scotland. 
And I ſhould think ſuch a Probation in Scotland ſhould be re- 
jected; becauſe the Judge ſhould act according to the Law of 
Scotland. But the Author adds, That in this Caſe, the Engliſh 
Law ſhould over-rule guoad deciſoria; which would import, 
That a Probation by Witneſſes (ſhould in this Caſe be ſuſtained ; 
which, I think, a Scots Judge ſhould hardly agree unto. The 
Author ſubjoins, That a Teſtament proven in England is ſuf- 
ficient. And yet a Teſtament nuncupative made in England 
by a Scotſman, was found with us not ſufficient as to the ap- 
pry of Succeſſors; and that the Law of the Place did on- 
ly regufate the Solemnities of Writs, but not the Syubſtantzals ; 
January 19. 1665. Schau contra Lewens, And this Teſta- 
ment nuncupative was likewiſe proven in England, and yet re- 
jeRed by us. But to find, That a Deed is good according to 
the Solemnities of the Place, and yet as to the Matter, inef- 
fectual, is but a Subtilty, and plain Scorn. 


5 Debitum Aunuum. 
N. A Brother having given a Liferent-Tack to his Brother 

1 of a yearly Duty of Victual out of his Lands, to be 
payed yearly during all the Days of his Lifetime at Martinmas ; 
and the Tackiman having deceaſed before that Term, will he 
have any Part of that Year's Duty in which he deceaſeth ? 
And if there be a Difference betwixt Debitum ammuum et lega- 
tum anmwum, cujus dies cedit anni initio ? 


S. IT may be thought, That the legal Terms of Jhuſ/undoy 
and Martinmas ſhould (till hold, and that Martinmas is only 
the conventional Term: But in effect it were more juſt that 
this Duty ſhould be accounted and payed de die in diem. And 
the Caſe ſhould have been more clearly ſtated: Yor Tach 
are given of Lands, and not of yearly Duttes, 

„ N | Dalitum 
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Debitum in Diem. 


NM. HAT Courſe ſhould be taken when the Debt is 4: 
diem, and the Term of Payment not come; and 
the Debtor's Eſtate compriſed, and the Compriſing for other 
Debts like to expire before the Creditor in diem can have a De- 
creet and Execution thereupon? Sir Robert Sinclair's Daughter. 


S. I ſhould think that this Creditor in diem might be allowed 
to adjudge for Security, in the Terms of the Debt: Even as a 
Creditor for Relief, or Warrandice, is allowed to adjudge in 
Security before Diſtreſs. | 


Decimæ. 


& N A U Commencement les diſmes n' eſtoĩent le domaine 

0] des gens d' Egliſe: Et les dons des diſmes que les 
« Princes et Signeurs ont fait aux Moines (qui lors N 
« du nombre des Clercs) ont eſte faites de leur biens propres? 

« Pluſieurs payoient les diſmes par devotion, ſans con- 
te trainte: Des ces payments fut faite couſtume qui cauſa 
ce obligation qui engendra action pour contraindre a- payer 
&« les diſmes. Grimand. de diſmes lib. 1. cap. 4. 

La contrainte de payer les diſmes premierement, n' eut 
© fondement certain ſur ” nies du magiſtrat civil: Car 
il ne ſe trouve aucune conſtitution pour payement des diſmes 
% dans les Loix Imperiales, Jbidem. | | 

* Charlemagne fut le premier qui les commanda payer. bid.” 


S. Tx1NnDs, in the New Teſtament Church, were not, for 8, 
many Years, payed, nor judged a Debt; and began to be paid 
only through the Perſuaſions of Charity; and Arguments taken ſt 
for the ſame from the Appointments of Teinds by the Law of ſe 
Moſes. And theſe Arguments prevailing upon the Devotion 
of the Times, brought Teinds in Uſe to be paid. They ap- 
\ to have been firſt ſettled by Gift, in Favour of Monaſtics; 
ut were afterwards more generally paid, and more ſtrictly 
acclaimed by the Church and all its Clergy. Yet a general 
Civil Statute for the Payment of Teinds, 1s not to be found 
before Charlemagne, about the eighth Century. However, two 
Things may be obſerved: 
Firſt, THAT even under the Law of Moſes, Teinds were 
only enjoined and paid as a free Offering to the LoRPD, but 
never from any compulſory legal Exaction; as is eaſy to ob- 


ſerve from many Paſſages both in the Law and the Prophets. 
| Secondly, 


ß En, 
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Secondly, THAT under Chriſtianity, the Church's Right to 
Teinds ſo far prevailed, that in Scotland (to go no farther) 
ſcarce any Man can be ſaid to have originally a good Right to 
Teinds for an adequate onerous Cauſe, not even where the true 
decimæ incluſe are found; if the Beginning of the Right be 
ſearched iuto. 1 | 

IT may be farther ſaid, That the Beginning of Teinds was pious. 
and honeſt ; yet, what by exaction, and what by the Impropriation 
of them in after Times, they are become the greateſt Servitude 
upon Property: And therefore King Charles the Firſt, his En- 
deavour in the Year 1633, as far as theſe Times could ſuffer, to 
relieve Property of this Servitude of Teinds, was, by himſelf 
juſtly called his Glorzous Work. But the Poſſeſſors being un- 
willing to quit ſuch an Advantage, the Execution was ſo cou- 
trived, by making the Proprictors the Purchaſers; that the 


Deſign in a great Meaſure miſcarried. And this Grievance is 


not like to be fully remedied, until we get an Act of Conſoli- 
dation, the happieſt Relief that could happen to Proprietors, 
thereby putting them all in Poſſeſſion of their own Teinds, 
but without any real Wrong to Teind-Maſters ; only to put all 
of them, viz. Titulars, Tackſmen and others, in petitorio; 
and then to give them ſuch a Couſideration for their Claim, 
as the Merit and Value of their Right doth require: But ſtill, 
in the mean Time, the Proprietors to have the Poſſeſſion. 


Decreets of the Lords of Seſſion. 


NV. HFTHER the Sentences. of the Lords of Seffion 


ſhop]d be conſidered as Laws; and if notwith- 
ſtanding thereof, theſe who are of another opinion __ Ca- 
ſes occurring thereafter, vote according to their own Opinion? 


S. Tae Sentences of the Lords do (no doubt) bind Parties; 
but no wiſe tie up the Lords diſſenting, that they may not 
vote according to their own Opinion in like Cafes occurring 
thereafter. | 


Deeds both inter Vivos et Mortis Cauſa. 


N. IF it appear by a Paper in legitima poteſtate, That the 

Defunct intended to ſettle his Eſtate, both heritable and 

moveable : Whether will the ſame be valid as to both, fo = 
| 0¹ 
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both a Teſtament and Deed intervivos may be conſiſtent in one 


Paper? Ratio dubitandi, If at the ſame time there had been a 
Paper apart, in the ſame Terms, it had been a valid Right as 


to the heritable Eſtate, being delivered: And it appears, that 
it were againſt Reaſon that it ſhould be invalid, becauſe it is in 
a Paper containing a Teſtament, ſeeing wutile per inutile non 
VHILAIUT. 


S. It is thought, That a Deed in legitima poteſtate, ſettling 2 


Man's whole Eſtate, heritable and moveable; may be valid as 
to both. Butifa Man, by way of Teſtament, or by Words te- 
ftamentary, diſpone upon Heritage, though he be in lege pouſtie, 
it will not hold. And yet all Diſpoſitions, reſerving the Dil- 


poner's Lifetime, with Power to alter, &c. and the moſt Part 


of Tailzies, and Contracts of Marriage, revera ſapiunt naturam 
of a Teſtament, and fall under its Definition. And it were 
worth the clearing what Debts are to be conſtrued inter vivos, 
and ſo not revocable: And what Deeds are teſtamentary and 
revocable. For, there appears no Reaſon, why a Man may 
not diſpone upon his moveable Eſtate by a Deed inter vivos, 
as well as upon his Land and Heritage. And why a Diſpoſi- 


tion of Lands and Heritages, with Clauſes truly teſtamentary 
made in liege pouſtie, ſhould be ſuſtained as inter vivos; and 


yet, if of Moveables, ſhould be doubtful as to its Import. 


Dependence. | 


IV. 1 and Arreſtments may be upon Depen- 

dence of an Action: Quæritur, If when two Citations 
are neceſſary, the Summons with the firſt Citation thereupon, 
will import a Dependence before the {ccond Citation. 


S. It is thought, That when two Citations were neceſlary, 
neither Inhibition nor Arreſtment could hold as on a Depeu- 
dence, except where a Sentence may follow: And yet it they 
were uſed upon the Summons and firft Citation, and the ſe— 


cond ſhould afterwards be given; it ig thought, They ſhould 


hold aud take Effect upon the Sentence enſuing; for they are 
both adhibit only, for Security of the Event; and ſo may be 


thought good upon the Action, if any way commenced and. 


thereafter proſecuted. But now, by the Act of Parliament 
1693, both firſt and ſecond Citations are allowed to be given 
at one aud the ſame Time. | 

Deſtination 
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Deſtination of Succeſſion. 


N. X Bond being granted to a Siſter by her Brother for 
Proviſion, and to the Heirs of her Body, whilk 
failzicing to return to him and his Heirs: Whether may ſhe 


aſſign it without an onerous Caule ? 


WHETHER the {aid Bond be moveable, and will fall under 
Executry ? 


S. THe Siſter (in this Caſe) may certainly uplift and diſpoſe 
of the Money as ſhe pleaſes; and, wherefore may ſhe not then 
as freely aſſign it? For, a Subſtitution doth not of itſelf hinder 
the Fiar of a free Diſpoſal. So that unleſs the Meaning of 
Parties appear to the contrary, this Subſtitution ſhould not 


| hinder the Siſter to aſſign freely. But it is further queſtioned, 


Whether this Bond be moveable or not? It 1s viſibly move- 
able: But, if ſhe die without Heirs of her Body, it will certain- 
ty return to the Granter and his Heirs in mobilibus, excluding 
all her Executors, ſaving that even in that Caſe ſhe may teſtate 
upon it. And theſe Things ſhould be diſtinguiſhed, that they 


may be the better underſtood. For, a Bond is moveable, if 


it neither exclude Executors, nor bear an Obligement 
to infeft; and yet it will fall according to its Deſtination, 
unleſs the Fiar diſpoſe otherways upon it: Which, if moveable, 
he may do inter vivos, or by Teſtament, 


N. A Man, by his Contract of Marriage, being bound to 
reſign for an Infeftment to himſelf, and the Heirs-male of the 
Marriage; which failzicing, his Heirs-male whatſoever : Quæ- 


ritur, If there be no Heirs-male of the Marriage, will his 
other Heirs-male have Action of Implement; the ſaid Oblige- 


ment being only in Favours of the Marriage ? 

[F as to other Heirs (That being only a Deſtination) he may 
alter it at any Time, etiam in lecto, in Favours of the Heir 
whatſomever of the Marriage? Quod in favorem introdudum 
et, in odium non retorquetur. 

Ir a Bond were granted by a Perſon in the ſame Terms, 


and were lying by him, might he alter or deſtroy it in lecto? 


S. THovuGcn there be no Heirs-male of the Marriage, and 
ſo the [ntcreſt of the Contractors appears to be extinct; yet 
the Obligement in Favours of the Heirs-male whatſomever, 


will hold: Nor can this Diſpoſition be altered on Death-bed, 


though 
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though it were in Favours of the Heir whatſomever of the 


Marriage; becauſe it is a Matter of Heritage. And this 


Heir-male whatſoever, may be a Son of an after Marriage. 

Ir a Bond were granted hy a Perſon for reſigning in the 
ſame Terms, aud were lying by him undelivered, and ſo incom- 
plete; he may deſtroy it. But if it were valid without Deli- 
very, as either, reſerving the Granter's Liferent; or, diſpen- 
ling with the not Delivery ; he could not alter or deſtroy 1t 
in lets. | 


Dilapidation. 


N. * Act of Parliament 1585, againſt Dilapidations, 
provides, That Biſhops to be provided thereafter, 


ſhould find Caution to leave their Benefice as it was at their 


Entry: And if the Perſon ſo provided ſhould do otherwiſe, the 
Tacks and other Deeds ſhould be void: Queritur, If they ſhould 
find Tacks ſet at their Entry, Whether they may ſet new Tacks 
after the expiring thereof: the Benefit being 1n the ſame Caſe 
by the new Tacks as at their Entry ? 


S. Tx1s Act of Parliament concerns all Benefices, greater 
or ſmaller, at the King's Preſentation: And the Caution to be 
found, is, That the Benefice ſhould be unhurt in the Quantity 
of the yearly Rent at the Entry. And as for the ſetting of 
Tacks by beneficed Perſons, it is regulate by other Ads of 
Parliament. And it doth not appear that renewing of "Tacks 
for the old Tack-duty is a Dilapidation. 


Diſhabilitation. 
N. Quæritur, IF by our Law the Poſterity of Traitors may 
be diſabled? and, What may be the Import 


of the Diſhabilitation? and, Whether etiam ante-nati may be 
diſabled? 


S. Tux Poſterity of Traitors, in ſtrict Law, are diſabled; 


And this Diſbabilitation renders incapable of poſſeſſing Lands 


and Honours, and even of teſtating. But it is in it{elt odious, 
and ſoon taken off, by Letters of Rehabilitation: Only where 
it holds, it iß thought we would extend it to the ante Nati, as 


well as to the poſt-natt. 
Power 
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Power to diſpone, notwithſtanding the giving away 
the Right of Fee. 


V. WHEN Lands are diſponed, reſerving a Power to the 
Diſponer to diſpone the ſame in Hail or in Parr, 

as if he were Fiar: Queritur, If he be thereafter forfeited, 
will the King have the ſame Faculty by the Forteiture? Ax- 
WER, The Pd Faculty being perſonal to the Diſponer, upon 
perſonal Conſiderations, . Reſervations being in Rights 
ranted by Parents to their Children, to be Ties upon them 


that they be dutiful; and becauſe Parents may come to be in 


that Condition that they may need; and it is juſt that they 
have Recourſe to their own Eſtate: Seeing the ſaid Conſidera- 
tions do not militate as to the Fiſk, the ſaid Faculty cannot 
be pretended to be tranſmitted. | h 

uid juris, In the Caſe of a Compriſer, whether the ſaid 
Faculty can be compriſed? AnsWER, That the Debtor ha- 
ving the Faculty forefaid ought to diſpone for Satisfaction of 
a juſt Debt: And if he be ſo unjuſt as not to ſatisfy the Debt, 
the Law may, and doth diſpone: And in Law the Compriſing 
being a legal Diſpoſition, is equivalent as if the Diſpoſition 
had been made by himſelf. 


S. Ir a Man ſhould diſpone his Lands, with Power reſerved 
ſtill to diſpone, and come thereafter to be forfeited ; the 
King will have the ſame Faculty: For tho” it be perſonal, and 
as the Author reaſons well, That in Equity it ſhould not for- 
feit : Yet ſince a Creditor might adjudge it or adjudged the 
Lands by virtue thereof; no Doubt a Fortelture would go as far. 


Diſpoſitio collata in arbitrium alterius. 


N. Perſon not being ſatisfied that his neareſt Kinſmen 
| ſhould ſucceed him, having a great Eſtate, and they 
but mean, and who, he conceived, could not repreſent him 
creditfully ; and not being fully reſolved who ſhould repreſent 
him; left he ſhould be prevented with Death, did therefore 
diſpone his Eftate in Lands, to ſuch two Perſons moſt worthy 
of his Name; or upon Mortifications, or ſuch plous Ules, 
as Ten of his Friends named in the Diſpoſition, being a Deed 
inter vivos, ſhould think fit: Quæritur, It the Friends ſhouid 


accordingly name two Perſons, would the Right be wy 
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Ratio dubitandi, 1. Mandatum expirat morte mandantis ; And 
if he could not diſpone himſelf, on Death-bed, much leſs 
could he impower another Perſon to diſpone after his Deceaſe. 
2. Paria ſunt, indebito tempore fieri et in tempus indebitum con. 
ferri. 3. A Deed cannot be ſaid to be a perfect Deed inter 
vivo, unleſs it were conſummate in ſubſtantialibus, and the 
Perſon cui, is de ſubſtantia. 4. No Power can be given by a 
Perſon who has no Right himſelf but as Procurator or Commiſ- 
oner ; and ſuch Powers do expire with the Granter. 5. There 


can no Right validly be given incertæ perſon or ex alieno 


arbitrio in futuro. 6. The Defunct could not give Power 
to the ſaid Friends, to diſpoſe of his perſonal Eftate after his 
Deceaſe, and @ pari or majori, he could not give ſuch a Power 
as to his heritable Eſtate. | 


S. Suck a Diſpoſition of Lands as is here mentioned, tho? 
certainly extraordinary, and not in good Stile: yet ſeems to 


be the ſame upon the Matter, as if the Granter had diſponed 


to his Friends named, by way of Fidecommiſi, in Favours of 
his Succeſſor. And that a Mandate or Commiſſion expires 


with the Granter, has many Exceptions, whereof this is one, 


if lit be expreſsly conferred in an Event after the Granter's 
Death. | | | 


Diſpofution. 


XN TF a Perſon get a Right and Diſpoſition onmium bono- 
111m Whether will he be liable to the Debt of the Dil- 
Poner ? | | 


S. WHEN a Perſon gets a Diſpoſition omninm bonorum, 
this Untver/itas ſhould tranſire cum onere debitorum, though it 
were not expreſſed. And for certain, Creditors, in our Law, 
could otherwiſe reduce it as in Defraud. | 


Divifim of the Duties of Lands, betwixt Buyer 


and Seller. 


. * the ordinary Cuſtom, when Lands are ſold, If it be 
a Mhitſinday's Bargain, the whole Year's Duty is aſ- 
ſigned : If it be a Martimnas- Bargain, only the Halt-Year : 
Quæritur, If theybe not aſſigned, Quid Juris as to the ſaid Du- 
ties? ANSWER, It is thought, the Buyer will be in the Caſe, 
as 
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as we have ſaid of a Compriſer : But the Queſtion will be, If 


the Bargain be made after Martinmas, and before Candlemas, 


the ordinary Term of Payment of Vidtual? And then it is 


thought, that the Buyer ſhould be in the ſame Caſe, as if the 


Bargain had been made preciſely at Martinmas, if the Price 
be then paid, or in Condition to be paid, with the Annualrent 
from Martinmas: Seeing the Diſponer is in no worſe Caſe than 
if the Bargain had been made preciſely at Mariinmas. 


S. WEN Lands are fold, H/hitfunday and Martinmas are 
underſtood to be the legal Terms: And if the Terms be not 
regulate by the Bargain, they will fall to be the ſame to the 
Buyer as to a Compriſer; that is, if he buy the Lands before 
Whitſunday, he will have the whole Year's Duty ; and, if be- 
fore Martiumas, the Half-Year only. The Author thinks, 
That, if the Bargain be made after Martinmas, and before 
Caudlemas, the ordinary Term of Payment of Victual; it ſhould 
be as a Martinmas Bargain: But this would not hold, unleſs it 
were ſo provided ; even tho” the Price did bear Annualrent 
from Martinmas. | | | 

Bor the Cale is harder as to Liferenters, where, before the 
Huſband's Death, the Lands are ſet; and the conventional 
Terms of the Tack-duty may be long after the legal 
Terms, as, even Whitſunday or Lambmas for the Crop pre- 
ceding. Now the Liferent (it may be) takes effect betwixt 
the Whit/unday and Martinmas, and ſhould have the Martinmas- 


duty; but the conventional Term of the Contract is caſt out, 


as ſaid is. And it may be thought, That if the Tack was nor 
ſet with the Liferenter's Conſent, the needs not own the con- 
ventional Term. But eſto the Tack were {et lawfully, either 


before her Liferent or with her Conſent; ſome may think, that 


ſne ſhould keep the conventional Terms, and her Exccutors, 
after her Deceaſe, have the ſame Beneft. But it may appear 
more equal, thatthe Heir ſhould make good the Rent to the Lite» 
renter according to the legal Terms, and take the Tenants in 
his own Hang, unleſs it were expreſsly provided otherwiſe 


in the ſettling of the Liferent. 


Donatio inter Virum et Uxorem, 


N. Woman being induced to conſent to a Right granted 
A by her Huſband of her Conjunct-Fee-Lands, and ma- 
king Faith not to queſtion it: Sritur, If the may fo far re- 
O voke 
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yoke a Donation as to her Huſband, that ſhe may crave the 


Equivalent ? 


S. Ir a Woman conſent to a Right granted by her Huſband 
of her Conjun&-fee Lands, and ratity the ſame; ſhe cannot 
alledge that Conſent tobe as a Donation to her Huſband fo as 
ſhe. may crave the Equivalent : For, Conſents of this Kind are 
underſtood to be in favours of the Purchaſer, and not a Dona- 
tion to the Hutband- | 


N. Donatio inter Virum et Uxorem being ipſo jure null, but 
ſo that morte confirmatur: Queritur, If a poſterior Creditor 
of the Huſband's thould compriſe Lands given to the Wife, 
during the Marriage, before the Huſband's Death ; will his 
Death confirm the Deed in prejudice of the Creditor, the Com- 
priſing being medium inpedimentum? 

Ir at leaſt, the Legal will belong to the Wife, the Hul- 
band not revoking? 

Ir the Huſband deceaſe without revoking : 24@ritur, If the 
Wife will have Action againſt the Heir upon that Ground, 
that the Debt is paid out of her Eſtate, by the Compriſing on 
the Huſband's poſterior Bond? 7 


S. A Donation, as of Lands, inter Virum et Uxorem, is re- 
vocable niſi morte confirmetur. But if a Creditor of the Hul- 
band compriſe from him, the Lands given ; the Compriſing 
will hold, and impede the Confirmation by his Death to be 


drawn back : For would the Legal belong to the Wife, tho“ 


the Huſband revoke not. For, the ſuffering of the Compriſing 


1o be led, is a virtual Revocation: As an Alienation would be 


underſtood to be. Whence it allo follows, That the Wife can 
have no Action againſt the Heir, on Account that the Debt is 
paid out of her Eſtate, becauſe the Donation is revoked, as 


ſald is. 


N. La xps being diſponed to a Huſband and his Wife, and 


thereafter he having diſponed the ſame to another Perſon in 
Lecto & gritudinis: Quœritur, If his Heir may queſtion the Right 
in Lecto? Ratio dubitandi, It is not made in his Prejudice, but 
of his Wife: And the Revocation is only in favours of the 


Receiver of the Diſpoſition. 


$. Tus Caſe is tated above, Tit. Death-bed. And it is til 
thought, That a Donation even in liege pouflie, by a Man ” - 
| Ife 
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Wife, may be revoked on Death-bed; andthe diſponing to ano- 
ther on Death-bed is conſtrued a Revocation. But then,“ May 
«the Heir quarrel this Diſpoſition, ſince it is not to his Prejudice 
« bur to the Prejudice of the Wife?“ And, 'tis {till thought, 
he may, becauſe the very making of the Diſpoſition, though on 
Neath-bed, is a ſufficient Revocation; and yet, when made, it is 
evidently quarrellable by the Heir, and he will have the Be- 
nefit of the Reduction. It may be thought, That the Wife 
having the Donation in her Favours, may quarrel this Difpo- 
ſition on Death-bcd in the Heir's Right: But the Heir is no- 
wiſe bound to warrant the Donation made to the Wife. And 
the very making of the Diſpoſition is an implied Revocation, 
which cuts off wholly the Donation to the Wife. 

Bur ſuppoſe a Man makes a Donation of Lands to a Stran- 
ger in his liege pouſtze, but expreisly mortis cauſa; that is, 
That he declares the Diſpoſition to be ſo intended, and diſ- 
pones only to the Stranger failzieing of himſelf by Deccaſe, 
and with the expreſs Excluſion of his Heirs ; which is the very 


Character of a Donation Mortis cauſa. Now, the Law provides, 


That ſuch a Donation may be revoked. - And then the Que- 
ſtion comes, “ If it may be revoked on Death- bed?“ And, 
« If a Diſpoſition to another on Death-bed ſhould imply a ta- 
cit Revocation ?” But 'tis thought that a Donation of Lands 
in liege pouſtie, though mortis cauſa, to à Stranger, is not re- 
vocable ; For in effect, the moſt Part of our Tailzies may fall 
under the ſame Conſtruction; and yet are not reyocable: So 
that it muſt be ſaid, The Rule of the Civil-law, That Dona- 
tions mortis cauſa are revocable, doth not hold with us, as to 
Lands and Heritages: And, that though it hold in the Cafe 
of a Donation by a Manto his Wile ; yet it is becauſe ſuch a 
Donation is by the Law reprobate from the Beginning, ft 
morte confirmetur, 


N. A Debtor having contracted Debt after he had made a 
Right of Land or any other Donation in favours of his Wife: 
Qucritur, If eo ipſo he has revoked zacite the ſaid Donation? 
Ratio dubitandi, Ihe Donatiointer virum et uxorem is null, and 
morte tantum confirmatur + And before it became valid the 
ſaid Impediment intervened: And fince the Debtor might 
have revoked the ſaid Gift, and might have ſatisfied the Cre- 
ditor that Way; his Silence and not revoking is upon the 
Matter fraudulent, and in prejudice of the Creditor. It 7; 
thought, That it is to be conſidered, if the Debtor or his Heir 
have no other Eſtate, out of which the Creditor may be ſatis- 


hed: 
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fied: In that Caſe, the Creditor may have Recourſe againſt 
the Lands diſponed to the Wife. oy | 

Ir in the Caſe foreſaid the Wife may have Recourſe againſt 
the Heir for the Lands given to her ſo evicted? Ratio dubi- 
tandi, That if the contracting the Debt after ſuch Donations 
import Revocation, it ought to be only in favours of the Cre- 
ditor, and not of the Heir, who ought to be in no better 
Caſe; and the Wife's Action againſt the Heir may be upon 
that Ground, That out of the Eftate belonging to her (unque- 
ſtionably as to the Heir) the Debt whereto the Heir is liable, 
is ſatisfied. | | 5 


S. WHERE a Man gifts Lands in favours of his Wife, and 
then contracts Debt, it is thought the ſimple Contracting of 
Debt is no Revocation : Though the ſuffering Adjudication 
to paſs for the ſame Debt, would be conſtrued a Revocation, 


as if he had actually annailzied. But it is farther thought, 
That, if after the Huſband's Death, the Creditor cannot get 


Payment aliunde, he may have Recourſe againſt the Lands 
diſponed to the Wife. But then the contracting of Debt muſt 
be judged to imply a Revocation. And yet if a Man ſhould 
gift Lands te a Stranger, even mortis cauſa ; that is, by diſ- 
poning, after his Death, or with Reſervation of his own Life- 
rent and Power to alter, which appears to be the ſame; 
an After-creditor, though falling hore of his Payment, 
could not reduce it, neither in the Diſponer's Life, nor there- 
after; but adjudging in the Diſponer's Life, it would be ef: 
fectual. ; | 
IT may occur here, Whether a Man's diſponing to another 
after his own Death, or, diſponing with a Reſervation of his 
own Liferent, be the ſame Thing: for ſo indeed it appears: 
And yet if a Man reſign Lands in favours of himſelf, and after 


his Deceaſe to another, he would remain ſtil] Fiar, and ſo 


might certainly revoke, ſeeing the Perſon ſubſtituted to him- 
ſelf muſt be ſerved Heir to him. And, if a Man's reſigning 
in favours of another after his own Deceaſe, be underſtood to 
have the ſame Import as if he reſigned firſt in favours of him- 
ſelf and then to his Succeſſor; or, as if he reſerved the intire 
Right to himſelf: It may eaſily be reſolved, That Donatio- 
nes mortis cauſa of Lands, made in liege pouſtie, may yet with 
us be revoked. And farther, That a Diſpoſition or Reſigna- 


tion reſerving the Reſigner's Liferent, is no Donation mort:s 


cauſa; but a Donation inter vivos of the Fee, and fo not re- 
yokable : Which clears the Difficulty aboveſaid, and eſpecial- 
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ly that about Tailzies. For indeed, Donatio mortis cauſa, is, 
when the Right, that is, both Fee and Liferent, remains in- 
tirely with the Diſponer. And though a Man's reſerving of 
his Liferent to himſelf, appears to be a Reſervation of the 
Thing diſponed; yet in effect it is not, but only of the Life- 
rent. It is further queried, If, in the Caſe of the ſaid Donation 
to a Wife, and the Huſband's ſimple Contracting of Debt there- 
after, ſhe may have Recourſe againſt the Heir? And, it is plain, 
ſhe may not: For, if the Contracting be a Revocation, her 
Right is extinguiſhed ; and, if ſimple Contracting be no Re- 
vocation, but only the poſterior Creditor falling ſhort of his 
Payment, and therefore quarrelling and reducing ; yet the 
Heir cannot be concerned. But ſtill here it may be gathered, 
That though this after Contracting of Debt be not conſtrued 
to be a Revocation, yet 1t muſt be thought to imply a Revo- 
cation in the Event of not Payment; or otherwile, the Cre- 
ditor could no more quarrel a prior Donation to a Wife than 
to a —_ which 1t 1s certain cannot be quarrellcd by a 
poſterior Creditor. | 


N. A Woman having made a Diſpoſition to a third Perſon, 
to the Behoof of her Huſband, and having ratified and made 
Faith before a Judge: Qilæritur, If ſhe may queſtion the faid 
Deed, as being Donatio inter virum et uxorem, notwithſtand- 
ing her Oath? ANSWER, It is thought he may: And that 
Deeds that in law are invalid cannot be ſuſtained upon Pre- 
tence of an Oath, which ought not to be vinculum iniquitatis; 


. otherwile, eadem facilitate that a Wife is induced to give, the 


may be induced to ſwear; and the Law ſhould be cluſory. 
And ſuch Oaths ought to be underſtood only, that they are 
not compelled, and that they ſhould not queſtion ſuch Deeds 
upon that Head; but not in relation to any other Ground 
whereby they may be queſtioned; as v. g. 44inority, and that 
the Wife has Curators not conſenting : And that the Hul- 
band (if the has no other) is Curator, and cannot authoriſe her 
to any Deed in rem ſuam And the Act of Parliament anent 
the Oaths of Wives, is in favours of Strangers, and not of 


Huſbands. 


S. A Woman makes a Diſpoſition to a third Perſon, to the 
Behoof af her Hutband, ratified by her Oath judicially : Rue» 
ritur, If the may revoke this Donation? Aud it may be tur- 
ther aſked, What if che had made the Douation, directly to 
her Hutbaud? becauic his Content, as at of a Curator, is 

| requifite 
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requiſite to her Deed: This militates equally againſt her 


diſponing to a third Party, with his Conſent, to his Behoof : 


For here, he is but a Conſenter in rem ſuam, as he would be, 


and is, in the former Caſe : And both would be alike inva- 
Iid, in the Caſe of a Minor and a Curator. But beſides, 
It is but groundleſs to affirm, That a Wife in manu mariti is 
in the Caſe of a Minor having a Curator. For, If a Minor 
having his Curator's Conſent, yet be leſed, he will be reſtored 
and repaired: But a Wife having her Huſband's Conſent 
to any Diſpoſition ſhe makes, will not be reſtored. We allo 
ſee, that Wives, for their Conjun&-fees or Liferent- right, 
do conſent ordinarily and validly with their Huſbands, though 
it be certainly, in rem ejus And yet the Deed cannot 
quarrelled, nor ſhe reſtored. But, if a Minor ſhould thus 
conſent with his Curator diſponing, as the Caſe may be eaſily 
ſtated ; it would both be conſtrued in rem curatoris, and there- 
fore null ; and likewiſe it would be revokable on the Account 
of Leſion - So that the Condition of a Wife with her Hul- 
band is not the ſame as that of a Minor with his Cu- 
rators. And this Matter needs both Explication and Di- 
ſtinction. 

Bur as to the Queſtion of a Wife's diſponing in free Gift 
to her Huſband, and ratifying ; it may be turned of a Hul- 
band's diſponing in free Gift to his Wife and ratifying. 
And it is thought, That none can judge ſuch a Donation 
revokable expreisly, which would be authoriſed Perjury. For, 
what the Author ſays in this Caſe, That the Deeds are 
null, and do not admit of the vinculum of an Oath, may well be 
denied: They are revokable indeed, but not null. And it 1s 
thought, That, in both Cafes, whether of the Wife or of the 
Man, the Diſponer in free Gift and ratifying judicially, 
ſhould never be allowed to revoke ; and that the Cale of the 
Oaths of Minors, reprobate by a late act of Parliament, can- 
not be extended to this Caſe, where Perjury is ſo odious. And 
yet it may well be thought, That, though a judicial Ratifica- 
tion excludes a direct Revocation; yet it could not hinder 
the Effect of a tacite Revocation, at leaſt by Compriſing; nor 
could it hinder a ſecond Diſpoſition to another, eſpecially it 
onerous: For it ſeems the Diſpoſition would hold as to the 
Receiver, though it may be ſtill thought, That the Diſponer 
or his Heir ſhould at leaſt make good his Ratification by 
Oath; and yet the Caſe is the fame in Law with that of a 


Compriſing. And therefore, upon the whole, though I judge, 


That a Hutband or Wiſe diſponing to each other in free _ 
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and ratifying judicially, cannot revoke directly, becauſe of 
the Oath interpoſed; yet tacite Revocation, either by adjud- 
ging or by an after onerous Diſpoſition, would hold: And 
whatever Perjury may be judged to enſue, yet Deum ſolum 


haberet ultorem. 


Donatio mortis cauſa. 


N. HERE being a Donation inter virum et uxorem : 
Qucritur, The Donatar deceaſing, and the Donor 


ſurviving, and not revoking ; Whether will the Gift be va- 


lid? For, in legacies, gurbus donationes ejuſmodi equiparantur, 
if the Legatar deceaſe before the Teſtator, the Legacy is 
void. | 


S. Bur, I doubt, it would be fo in this Caſe with us. 
Donatio non acceptata. 


N. FF a Donation be made, but not accepted: Quæritur, 
If a Creditor may compriſe the ſame, and accept? 


Vide Legacy, Qua/t. 4. 


S. Ir a Donation be made, and not repudiate; it is thought 
It will be held as accepted, ſo as if a Creditor ſhould affect it, 
the Donatar could not thereafter repudiate the ſame. 


Donatars upon Recognition and Forfeiture, 


NV. AFTER Lands holden of the King had fallen under 
Recognition, they fell alſo under Forfeiture, and af- 
ter the Deceaſe of the forfeited Perſon a Gift of the ſaid 


Lands was given upon the Recognition, and thereafter ano- 


ther Gift was given upon the Forfeiture ; it not n. 


known by the King or his Officers, the Time of the fir 

Gift, that the Perſon forfeited had committed Treaſon : 
Quœritur, Which of the Donatars ſhould be preferred; Ratio 
dubitandi, That Recognition is, but a Caſualty ; and after the 


Vaſſal was forfeited, the Property was thereby devolved to 


the King ipſo jure; and all Caſualties ſeem to be extinct, 
and conſolidate with the Right of Property: And the Right 
vpon Recognition does not belong to the Superior 1p/o jure 
before Declarator. | _ 
T 
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S. Ir is thought the Donatar of the Forfeiture, as being 
the ſtronger Caſualty, ſhould be preferred. But if the Re- 
cognition had been gifted, though not declared, before the 
Forfeiture, I would prefer the Recognition, as lawfully gift- 


ed. And in reſpet that the Declarator is but a perfecting So- 


lemnity, yet in the Caſe of an after Forfeiture, the Act of 
quinquennial Poſſeſſion might fruſtrate the Recognition, 


Duels and Hame-ſucken. 


N. 1 F Hame-ſocken, or fighting of Duels be Capital, though 
no Perſon be killed ? | 


Qui in Duello eccubuerunt, in locis religioſis ſepeliri non poſ- 


funt, Perez. Lib. 2. Tit. 1. 


S. HaME-SUCKEN is thought capital though no Perſon 
be killed, but in that Caſe it ſhould be both violent and 
evident. 

As for Duels, by the Act of Parliament Ja. VI. Parl. 16. 
Cap. 12. the very Fighting is made capital. And by the Act 


K. W. Parl. 1. Sefl. 6. Cap. 35. the Giving or Accepting of 


a Challenge, albeit no Fighting enſue, is punithable by baniſh- 
ment cand ſcheat. 


E. 


Emancipatio. 


N. F by our Law, Children after twenty-five Years may 
emancipate themſelves, and live by themſelves, and 
leave their Father and his Family? Cogitandum, 

- WHETHER, if they go out of the Family without the 


_ Father's Conſent they may claim a Bairn's Part? 


S. TT is thought Children cannot emancipate themſelves, 
and that if they leave their Father and his Family, without his 
Conſent, they ſhould be refuted a Bairn's Part ; for, the Sepa - 
ration ſhould make againſt them, and not for them. Yet it can 
hardly 
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hardly be determined what the Non emancipation in this Caſe 
ſhould ſignify to their Prejudice. 


iat Way the Buyer may be urged to Enter. 


N. IF the Buyer lie out, What will be the Remedy for the 

Superior? AxNSsWER, He miy purſue to hear aad ſee 
him decerned to enter, and to pay Compoſition: And with— 
out Prejudice of that Decerniture, if he continue 10 lie out, 
to hear and fee it found that the Lands are in non-eniry ; 
and that the Supeiior, as to Caſualties, hall be in the fame 
Cale as if he were entered. | 


S. Ie the Buyer lie out, unentered, the Superior hath no 
Remedy; for, he may poſſibly hold of the Diiponer, and 
without Hazard, if they be not Ward-lands : Aud whether 
they be Ward-lands or not, the Superior hath no Remedy 
but to take his Catualiies as they fail by the Diſponer, 
as if the Lands had not been ſold, aud as the Law allows 
him, 


Entry of Afi gnecs upon N. fegnation. 


N. IF the Alienation and Reſignation be aſſigned, Qiæri- 
tur, If the Superior may be compelled to enter the 
Aſſigny, ſeeing both are in favours of Heirs and Aſhgaces ? 
ANSWER, Negative, unleſs a Compoiition be paid both for 
the Buyer and for the Aſſigny: Seeing the Superior is not 
obliged to enter any but the Buyer and his Heirs: And though 
the Right he ro Aſſignees, it is to be underſtood ſuch as the 
Superior {ſhould be ſatisfied with: And the Superior is not to 
be in a worle Cale than if the Buyer had been infeft aud had 
diiponed: And there is in this Cate fidtio brevis manus. 


S. I the Alienation and Reſignation be afligned, the Su- 
perior cannot be compelled to enter the Aſſiguy; but only 


the Cedent in whoſe Favours it was nominatim made; or his 
Heir; but not his Aſſigny without a new Compoſition : For | 
this is juſt as if the Reſigner had been infeft, aud had of new 
diſponed. | 


* Entry 
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Entry upon Reſignation by a ſingular Succeſſor. 


N. MV HAT Way a {ſingular Succeſſor in the Right of 

Superiority, may be urged to infeft upon Reſigna— 
tion in his Author's Time, ſeeing he does not repreſent him 
as Heir; and is not bound to the Buyer by Contract or qua/! ? 
ANSWER, There is obligatio in rem, as in the Caſe of Servi- 
tudes and Anuualrents: And he may be purſued ſummarly to 
hear and fee him decerned to enter the Buyer: And to that 
Purpoſe to give him a Charter of the Fenor exhibited : And 
upon a Bill the Director to the Chancery may be ordered to 


give out a Precept in ſubſudium,. 


S. Ir a Superior, aſter Reſignation made and accepted, 


ſhould denude himſelf of the Superiority ; his ſingular Suc- 
ceſſor cannot be obliged to complete the Infeftment. The 
Author thinks, The Succeſſor may be decerned to do it: Or, 
That on a Bill the Director of the Chancery may be ordered t9 
give out a Precept in ſubſidium. But for this I ſee no Ground; 
the ſingular Succeſſor being no wiſe obliged to perform his 
Author's Acceptance ; that Acceptance heing perſonal, and no 
wie affecting really the Superiority. | 


Liferent-Eſcheat. 


N. A VASSAL, having granted a ſubaltern Right, being 
Year and Day at the Horn, ſorfeiteth only his own 


Right of Liferent, without Prejudice to the Sub-vaſſal. Where- 


upon it may be Qrzeried, If a Vaſſal has diſponed his Right, 
but ſo that the Party-acquirer is not infeft, will, notwithſtand- 
ing, the Diſponer's Liferent fall? ANxswER, Affirmative. And 
the Ratio dubitandi is of no Weight: Viz. 1. A Tackſman, 
though the Duty be not proportionable, will not he prejudg- 
ed. 2. If the Receiver of the Diſpoſition be Rebel per an- 
num, and the Lands hold -of the King, the King will get 
eodem tegrpore two Liferents of the ſame Lands: Vi. one by 
the Rebellion of the Diſponer, and the other by the Rebel- 
lion of the Receiver. For as to the firſt, a Tackſman has a 
real Right and Intereſt, which militates againſt a ſingular 
Succeſſor. And as to the ſecond, there is no Inconvenience, 
that the Superior ſhould have the Liferent of his Vaſſal; and 


if the King be Superior, that he ſhould alſo, as King, 1 8 
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che Liferent of his Subject; and any Benefit may accrue to 
him by the Diſpoſition and Warrandice thereof, during his 
Lifetime. 


S. A Valſlal having granted a ſubaltern Right, his being 
Year and Day at the Horn doth not prejudge the Sub-vaſlal, 
who acquired Right before the Denunciation. But if the 
Sub-vaſſal acquired his Right after the Denunciation, it may 
be doubted if the Vaſlal in the Courſe of his Rebellion, 
could by a voluntary Deed prejudge his Superior of the Lite- 
rent-eſcheat vaking thereafter. The Author's Querie, is, If 
the Vaſjal has only diſponed, and the Acquirer be not infeft, 
will the Diſponer's Liferent fall? And it is well anſwered 
Affirmative. For, though a Tackſman in poſſeſſion, will not 
be prejudged by the Maſter's after Rebellion; it is becauſe 
his Tack gives him a real Right, which the Diſpoſition does 
not. But if the Receiver of a Diſpoſition of Lands holden 
of the King, be Rebel per amm, the Author thinks the 
King will have two Liferents, one by the Rebellion of the 
Diſponer his Vaſſal, and the other by the Rebellion of the 
Receiver: But both zhis, and the Import of it may be doubted: 
For, Dug cauſe lucrativæ in eandem rem concurrere non 


poſſunt. 


N. Ir a Perſon infeft in Liferent, be denuded by an Al- 
ſignation of the Liferent, which is only habilis modus (in re- 
ſpect Liferents conſtitute by Infeftment, are perſonal, and 
cannot be tranſinitted by Keſignation). Qriæritur, If the 
Liferenter be Year and Day Rebel after the Aſſignation, will 


the Superior have Right to the Duties? 


S. A Perſon infeft in Liferent may. denude thereof by Al- 
ſignation, as the habilis modus. But if the Aſſiguation be not 
intimate, or the Aſſigny in Poſſeſſiou within Year and Day, the 
Liferenter's Eſcheat will vake by his annual Rebellion, in 
Prejudice of the Aſſigny. | 


N. A Lady Tercer, or Tenant by Courteſy, their Lands 
holding of another Superior than the King, and they not 
being Vaſſals to him; Whether will their Liferent fall to the 
ling, being Year and Day at the Horn? 


S, A Lady Tercer, or a Huſband having the Courteſy, tho? 


their Lands old of a Subaltern, and not of the King; 2 
their 
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their Liferent eſcheats upon their annual Rebellion will vake 
to the King, for in law they are ſuppoſed as if their Rights 
had been conſtitute by reſig ation. But then if another, 
not the King, be the Fiar's Superior, the Queſtion will 
recur; and it is thought that hoth the Terce and the Courteſy 
Feivg conſtitute by law, without any Holding; the Literents 
eſchcat ihould ſtill vake to the King jure corone. 


N. A Perſon being deaounced in April, and continuing 
Year and Day at the Horn, Puwrittr, quando dies cedit, of 


the Liferent falling to the Superior of the Lands ſet to 


Tenants? And whether or not the Superior will be in the 
Caſe of a Liferenter ſurviving the Fiar; fo that he will have 
Right in the Cale ſoreſaid, to the full Duty of that Year 
that the Liferent falls, per /op/tm anni ct diet? 

Quid juris, Where the Rebel laboureth himſelf, will he not 
be liable to the Superior for the Duty of that Year, as if he 
were a Tenaut ? 


S. A Perſon being denounced in April, and continuing 
Year and Day at the Horn, the Liferent falls immediately to 
the Superior, and will give him Right to the ſubſequent 
Duties, due by the Tenants for the Jhitſimday and Martinmas 
enſuing, if once the Eſcheat be declared And if the Rebel 
labour himſelf he ſhould be liable to the Superior tor the 
Duty of that Year, as if he were a Teyant. 


N. Tz theſe Obligements that are ordinary in diſpoſitions 
to be holden of the Granter and Superior, That while the 
Buyer holds of the Granter, his Heirs and Succefſors ſhall be 
entered gratis and ſhall not be liable to Non-entry nor Liferent- 
efſcheat, which me giftæd to them now as then, will bind ſingu— 
lar Succeſſors? And what way they may he made rea}, if 


there be any Queſtion? ANnsWER, It is thought, that they 


may be inſerted both in the Charter and Safine. | 

iT may be contended, That theſe, being upon the Matter 
Servitudes upon the Superiority, may be conſtitute as other 
Servitudes without Writ; eſpecially ſeeing it is intended they 
ſhould hold either of the ways; and that the Right in the 
Perſon of the Diiponer to be holden of the Superior, is in 
eftect to the Buyer's Behoof, until they be confirmed: And 
Reverſions were real, even betore the Act of Parliament anent 
the Regiſtration of the ſame, If at leaſt Compriſers will be 
liable to ſuch Obligements? Sceing they comprite only ſuch 
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a Right as their Debtor had: And they are in uſe to compriſe 
all Contracts and Diſpoſitions, and therefore ought to be 
liable in rem to all Obligements upon the Debtor and his Suc- 
ceſſors, relating to the Lands compriſed. 


To conſider, If there be not a Difference betwixt Oblige- 


ments as to Liferent-eſcheat and others; theſe as to Liferent- 
eſcheat being contrary to Law, and ſuch as give occaſionem 
peccandi; and it ſuch an Obligement be not ſuſtained, to 
whom will the Liferent belong? Whether to the mediate 
Superior, ſeeing the immediate has renounced? or to the 


o D . . 
King as ablatus ab indigno ? 


S. IT is ordinary, in diſpoſitions bearing Obligements for 
double Iufeftments, to provide, That while the Buyer and his 
Heirs, hold ot the Granter and his Heirs, he thall be entered 
gratis; and have his own Non-entry and Liferent eſcheat as 
then giited to them. And, te Author thinks, this will bind 
a ſingular Succeſſor, if the Obligement be inſert both in the 
Charter and Saftne. But ſtill it may donbted, if this can 
make the Ooligement real, which in itſelf is only per/onal + 
However, this appears all that can be done to make the 
Obligement real, and that leſs will not do it; though Clauſes 
of Reverſion were real even before they were appointed to 
be regiſtrate: For {till thete is a Difference betwixt the ſaid 
perſonal Obligement and a Clauſe of Reverſion. And it 
ſcems hard that a perſonal Obligement which properly binds 
not till the Caſualty fall, ſhould bind a ſingular Succefſor when 
the Caſualty falls to him. The Author moves a Doubt as to 
the Obligement for the Liferent»eſchear as if it gave occa/io- 
nem peccandi, But this is but a Conceit and if the Oblige- 
ment ihould be in this Reſpect reprobate, it ſhould be null, and 
if carried further this Efcheat falling to the Diſponer who re- 
nounces it, ſhould be taken from him tanquam ab madigo and 
belong to the King. 


MN. Ir a Liferent-eſcheat be gifted to the Rebel himlelf, 
being yet at the Horn; Whether will it fall under his ſingle 
Eſcheat, or liferent to the King? 

Ir the Liferent be pilted by the Superior to the Vaſſal him- 
felt, being relaxed; and, if thereafter he be Year and Day at 
the Horn : Whether or not his Liferent will of new fall to 
the Superior? Ratio dubgtanai, he cannot have two Liferents 
of one Perſon. | 

S. Ir 
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S. IF the Liferent-eſcheat be fallen to the King, and gifted 
to the Rebel himſelf, till at the Horn; I would underſtand 
both the Liferent and ſingle Eſcheat to be fo far diſcharged, 
that the King's Gift may take Effect: But, if the Liferent- 
eſcheat, fallen to another Superior, be by Mm gifted to the 


Rebel, {till at the Horn; then it muſt fall in to his ſimple | 


Eſcheat. Bur theſe Cafes ſeldom occur, and are not to be 

ſuppoſed. | 

Ix the Liferent be gifted by the Superior to the Vaſſal him- 

ſelf relaxed; it appears to be diſcharged : And, if th Vaſlal 

fall thereafter to be Year and Day at the Horn; his Life- 

* will of new fall to the Superior, as if it had not fallen 
efore. 


N. Ts there be a Difference betwixt the Caſualties of Ward 
and Non-entry, and a Liferent-eſcheat, which has allo tractuni 


temporis; in reſpect the Liferent-eſcheat falleth ex delicto, 


and but once, and is jus colledivum of all Years falling under 
Liferent: Whereas Ward and Non-entry are of the Nature 
of anma l-gata, and are in effect annue ceſſiones, which 
are only effectual during the Cedent's Right? Vid. Title, 
If _ of Ward and Non-entry prejudge ſingular Succeſſors, 
in Lit. G. | 

S. Tris Diſtinction is but ſubtil and imaginary. No 
Doubt Ward apd Non-entry, being gifted, they are good to 
the Donatar, even againſt the Giver's ſingular Succeſſor, 
And that of aum lin we underſtand not, fave in the 
Cale of an Aſſignation to Mails and Duties; which is there- 
fore thought to be cut off by the Cedent's diſponing the 
Property, after which it will not militate againſt the ſingular 
Succeſſor. 


N. Ir a Perſon being at the Horn ſhould ſuſpend and relax, 
and thereafter the Letters being found orderly proceeded, 
thould be denounced : Atritur, If the Time of the former 
Rebellion would he continued with the laſt as to the Queſtion 
of the Lifcrent, as if the Rebel had not been relaxed? 

WEN Rcverſions, or Minutes bearing Obligements to 


diſpone in favours of the Rebel, do fall under Liferent- 


eſcheat: Otiæritur, What Benefit or Right will che Donatar 
have? AxNSswER, It is to be conſidered, what Benefit the 
Rebel would have; and the Liferent thereof will belong to 
the Donatar. : 


IF 
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Ir an Heritor he Year and Day at the Horn, and there 
being a ſubaltern Rigut holden of him for a {mall Feu-duty, 
the Superior would get his Liferent only as to that Feu-duty, 
there heing no more his. 


S. IT may be thought, That if a Perſon being at the 
Horn, ſhould ſuſpend and relax, and thereafter the Letters 
be found orderly proceeded, and he denounced, the Time 
of the former Rebellion would not be continued with the 44 


as to the Queſtion of the Liferent; the annual Contempt 


being interrupted: And if in the interim he ſhould even 
diſpone in prejudice of the Liferent-efcheat: Yet it may be 
thought, That the relaxing puts the Acquirer in bona fide; 
For all Eſcheats are odious: And the Rebellion was not 
then in cur/u. | | 

THE other two 2ueſtions are plain, and require no further 
Anſwer. | 


N. Queritur, If there be a Liferenter holding of the Su- 
perior, and ſhe having aſſigned her Liferent during her Life- 
time, Whether or not the Superior will have Right to her 
full Liferent, without Reſpect to the Aſſignation? Et gue 
ratio differentie ® ANSWER, The ſubaltern Right was a real 
aud valid Right, conſtitute habili modo, which could not be 
prejudged by any Deed of the Heritor: Whereas the Aſſi- 
gnation made by the Liferenter is only perſonal, as a Diſpoſi - 
tion made by the Heritor, which depends upon the real Right; 


and eo reſoluto, falleth. 


S. SEEING the Aſſignation denudes validly of the Liferent- 
right, If either the Aſſignation be intimate, or the Aſſigny in 
poſſeſſion before the annual Rebellion, it prejudges the Supe- 
rior: But if either Proprietor or Liferenter ſhould only give 
an Aſſignation to Mails and Duties for a certain Number of 
Years, here the Liferent-eſcheat would cut off the Courſe of 
the Aſſignation, as of aum Cefſiones. 


Efcheat ſingle. 


| IF an apparent Heir have Right to a moveable Heirſhip, 


aud the ſame or neareſt of Kin have Right to be Exe- 

cutor, but neither the one is ſerved, nor the other confirmed, 
and both be at the Horn: Whether will their Intereſt foreſaid 
| | 1411 
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fall under Eſcheat, as in the Caſe of Forfeiture: Seeing 
Eſcheats are Forteiture as to Moveables,? 

IF a Tack, being for many nineteen Years, ſhould he aſſign- 
ed; Will the fame fall under the ſingle Eſcheat of the Aſſigny, 
ſeeing there is no Liferent as to him, and the Literenters may 
all die iu his Lifetime? | - 


WI1LL not the Aſligny have Right for the Lifetimes of the 


Heirs, though they be not ſerved Heirs ? 

THe Tack being tor three Lifetimes, and certain nineteen 
Years after; Zuid juris, Where the Tackſman has no 
Heirs, ſo that there is Place to a Gift of Baſtardy or ultinus 
Heres ? : 

A Tack of Teinds being granted to the Tackſman and 
his Heirs and Aſſignees, for three Liferents, and three nine- 
teeu Years; and being thereafter aſſigned : 2ueritur, It the 
Aſſigny be at the Horn, Whether it will fall under his ſingle 
Eſcheat ? ANSWER, It is thought, it will; ſecing it is not 
a Liferent- right as to the Aſſigny, and the whole Literents 
may be determined during the Aſſigny's Lifetime: And a 
Tack for three nineteen Years, doth fall under ſingle Eſcheat. 

Qucritur, Is a Tack exceeding the Lite of Men, v. g. for 
eight nineteen Years, falls under ſingle Eicheat ? 


S. TüE moveable Heirſhip falls to the apparent Heir, and 
other Moveables to the neareſt of Kin: But, if the apparent 
Heir not ſerved, or the neareſt of Kin not confirmed, ſhould 
be at the Horn; it 7s thought, their Inte eit toreiaid not being 
eltabliſhed; would n6t tall under Eſcheat, whatever may be 
the Rigour of Forfeitures. But in caſe there were an Exe- 


cutor confirmed, whereby the neareſt of Kin, though not 
confirmed, would have his Claim, this Claim would fall under 


his ſingle Eſcheat. 

IF a Tack, ſet for ſome Lifetimes and ſome nineteen Years, 
ſhould be thereafter aſſigned ; it ſeems, it would fall under the 
Aſſigny's ſingle Eicheat: For, by the Act of Parliament 


James VI. Par. 22. Cap. 15. Tacks for Life are only under 


Liferent-eſcheat in the Perion of the Tackimen ; but, in the 
Perſon of the Aſſigny, under ſimple E/cheat. 


As for nineteen Years Tacks, they are ordinarily equipa- 


rate to Liferent-tacks; and yet they fall under the ſimple 
E/cheat even of the Tackſman himſelf. But to make a Tack 
of ſeveral nineteen Years, exceeding any probable Account 
of the Tackſman's Life, to fall under ſimple Eſcheat; ſeems 
very hard. : 

| Ax 
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Ax Aſſignation to a Tack for ſeveral Lifetimes. of the 


Heirs of the Tzekiman, will hold, and run to the Aſſigny; 


though the Heirs be not ſerved, . 
WHERE a Tack 1s let for three Lifetimes and certain nine- 
teen Years thereafter, to a Tackſman who has no Heirs, as 
in the Caſe of Baſtardy or ultimus Heres; though theſe three 
Lifetimes can hardly be meaſured or determined, yet the Tack 
will hold to the ulamus Heres, at leaſt for the nineteen Years: 
And, if the three Lifetimes ſhould be taxed to three nineteen 
Years, the Reckoning ſeems realonable. The Author 1s of 
Opinion, That a Tack of three Life eats and three nine- 
teen Years being —_— falls under the Aſſigny's ſingle Eſ- 
cheat, as hath been ſaid. But the Hardihip of the Caſe i aiſo 
obvious; for, what if the Tack were ſet for many nincicen 
Years, exceeding even a hundred, reckoned to be the utmoſt 

Period of a Mau's Life? 


Eſcheat without Backbond. 


N. IF. the King may re- grant Eſcheate, without a Backbond, 

and declare that it 1s his Pleaſure io to do? ANSWER, 
It is thought that the King is in no worſe Cale than other 
Superiors, who do always give Eſcheats of their Valſals Lite- 
rent, (and if they be Lords of Regality, their ſingle Eſcheat) 
without Backbond. | 


S. Ir in a Gift of Eſcheat granted by the King, it be ex- 


preſsly declared, That there ſhould be no Backbond, the Gift 


may hold; as well as Lords of Regalities and other Superiors 
do gift their Eſcheats without Backbond. But the Cuſtom 
of the Exchequer is, to paſs no Gift of Eſcheat without a 
Backbond; and if the Gift ſhould bear otherwiſe, It is thought, 
the Exchequer would firſt repreſent it. : 


Delivered Ewvidents, 


N. Perxsox having a Bond of fifty thouſand Merks, did 
A aftign the ſame to the Debtor; but ſo that the Debtor - 
by the Aſſignation and Accepting thereof, was obliged to pay 
the {aid whole Sum (reſerving the Cedcnt's Liferent) to the 
Perſons therein mentioned, amongſt them: Queritur, The 


Aſſignation being never delivered to the Aſſigny, and recover- 


ed after the Cedem's Decealc, vits et modis, Whether it _ 
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be a binding Writ? AxsWER, The Caſe will not be without 
Queſtion: Ratio dulitandi, That Deeds and Writs that are ſingle 
and monopleura do not bind, unleſs they become the Parties 
Evident by Delivery: And on the other part, Contracts ſub. 
ſcribed by two Parties retained in the Hands of one, are valid, 
though not delivered to the other: And the ſaid Aſſignation 


is not a {imple Deed, but bears reciprocal Obligements which 


are as binding as if they were ſubſcribed by both. 2. The ſaid 

Aſſignation, though it appears to be adus inter vivos, yet 

upon the Matter is donatio mortis cauſa; and the DefunQ's 

Will as to her whole Eſtate, and to whom it ſhould belong 

after her Deceaſe: And ſuch Writs, being of the Nature of 

1 and Legacies, may be retained, and are valid though not 
elivered. | | 


S. Tas Writ, though not delivered, ſhould be good; be- 
cauſe the reſerved Liferent 1s as good, as a Diſpenſextion with 
the not Delivery. And likewiſe ſapit naturam of a Donation 
mortis cauſa. 


Exception againſt the Cedent, if always competent 
againſt the Aſſigny ? 


N. QJuær. | bp general, If all perſonal Obligements, and 
Exceptions competent againſt the Cedent, 

be competent againſt the Aſſigny? And, What Reaſon there 
is, that diſcharging Compenſation, and the Suſpending of Payment 
for a Time, and ſuch like; ſhould be competent againſt the 
Aſſigny: And not ſuch as are founded upon correſpective 
Writs, which import Retention, or, Suſpending of Implement 
againſt the Cedent ? | | | 


S. A written Diſcharge, or, Compenſation by Writ, or, 
Suſpenſion of Payment for a Time, inftructed /cripro, are 
all good againſt an Aſſigny. And if there be any other 
competent Defence that can be proven /cr:pto againſt the 
Cedent, it ſhould alſo be received againſt the Aſſigny. But 
the particular Caſe will beſt clear the Point of Right, 


Executor. 


” 


. IF the Executor ad omiſſa be accountable to the neareſt 


of Kin, who are not acceſſory to the Fraud of Omiſſion? 
| : S. THE 
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S. Tar Executor ad omiſſa ſhould be accountable {till to 
the neareſt of Kin, if innocent of the Omiſſion. | 


N. Ir the Creditors and neareſt of Kin have ſuch an Inte- 
reſt in the Goods confirmed, that they are preferable to the 


Executor's own Creditors? Or, If after Confirmation, there 


be a Confuſion, as in the Caſe of an Heir? 


S. THouGH the Goods of the Executry may be thought to 
be confounded, at leaſt after Executry with the Executor's 
proper Goods; Yet in a Competition betwixt his Creditors 
and the Creditors of the Defunct, I would prefer the Defund's 
Creditors to [is Goods, ſo long as they can be qualified to be 
extant. For whatever Right an Executor may obtain by the 
Execution fo as to give him a free Diſpoſal ; yet ſince the 


\ Riſe both of his Office and Right was to execute for the Be- 


hoof of the Defunct's Creditors, they ovght ſill to have the 
Preference as to the Goods extant. | 


N. WEN there is only one Child, who is both Heir and 
Executor; Whether there will be only a bipartite Diviſion 
betwixt the Defunct and Relic ? 


S. SEEING, in this Caſe the ReliQt's Right is not to be 
bettered; why thould the Bairn be prejudged of his Right, 
though he be alſo Heir. | 


MN. Ir an Enos treduor be liable to execute the Teſta- 
ment fully; or, only ſo far as may ſatisfy himſelt? 


S. An Executor-Creditor is now found to be liable to Dili- 
gence; but it is thought, only for his own Satisfaction; for 
if he be ſatisfied of his own Debt, there is no Reaſon that he 
thould be liable ultra. 


N. I the Defunct's Eſtate be ſo ſettled in the Perſon 
of the Executor by Confirmation, that there is a Con- 
fuſion of it with his own; ſo that his Creditors may affect, and 
evict it, being in Money or in Goods; and doing prior Dili- 
gence, will be preferred to the Defunct's Creditors? Ratio 
dubitandi, The Executor is heres in mehilibus, On the other 
part, he has only an Office; and the Adminiſtration is com- 
mitted to him by the Commiſſaries; and he findeth Caution to 


| make Forthcoming: And if he die before the Teſtament be 


cxecute 
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execute, another will be confirmed ad non executa; and upon 
the Matter he is curator bonus. 

S. Tais Queſtion is already anſwered, Q. 2. H. 2. 


N. A Child being confirmed Executor to the Grand- 


father upon the Mother's Side, aud dying without Iſſue and 


either Brothers or Siſters : Will the Father have Right to the 
Executry, as Executor to the Child? 2. What if the Child 
deceaſe before the Teſtament be execute? 3. Can the Father 
be Executor ad non executa to the Grandfather ? 


S. SEF 1X6 the Father hath the Right of Succeſſion, there 

is nothing to hinder it: But if the Child die before the Teſta- 
ment be execute, the Father capnot be Executor ad non exe- 
cuta to the Grandfather; becauſe the Child's Right evaniſheth, 
and gives Place to the next neareſt of Kin of the Grandfather. 
But, What if the Child, deceaſing, be confirmed? Is not Con- 
firmation, in ſome Caſes, reckoned as additio, iu order to 
Tranſmiſſion? 


N. Exgcurons nominate, (though Strangers, and not uni- 
verial Legatars) before King James his Act of Parliament, had 
Right to the whole Exccutry; and ſince, to the third: Qua- 
ritur, It they deceale before Confirmation, will they notwith- 
ſtanding have Right as Legatars? a 

Ir they be confirmed, and die immediately before the Teſta- 
ment be execute; whether the Executor-Stranger will have 
Right to the third? 5 15 


S. ExxcuTorRs nominate, being Strangers, and not uni- 
verſal Legatars, it is thought, before the Act of Parliament 
James VI. Par. 22. Ca. 14. they had Right to the whole Exe- 
cutry or Dead's Part; for ſo the Act ſeems to ſuppoſe this as an 
Abuſe : But ſince they have only Right to the Third of the 
Dead's Part. But if they deceaſe before Confirmation, their 
Office evaniſhes, and they ſhould have Right to Nothing: And 
though they do confirm, hut die before the Teſtament be exe- 
cute, they ſhould have no more Right: For, the Act of Parlia- 
ment ſeems to give them the foreſaid third, for the Office 
and Execution thereof ; but not at all as a Legacy, 


N. TRE Office of Tutrix ceaſeth by her Marriage, but nct 
that of Executrix: Quæritur, Que ratio diſcriminis? ANSWER, 
She being in uela herſelf, cannot be trix to another. 2. 

| : An 
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An Executor has not nudum officium, but is Heir in mobilibus : 
Aud for that Reaſon, a Woman may be Executrix, though in- 
capable mmerum virilium. : | 
 TESTAMENTS appear to be executed by Sentences : Seeing 
after Sentence the Executor may aſſigu. 

ALBEIT ud e eſt ceffibile may be compriſed, or affected with 
the Cedent's Debt: Vet, if after Sentence, the Debts and 
Goods be extant, the Creditors Legatars and neareſt of Kin 
will be preferable to the Creditors of the Executor: Becauſe 
though they may ſeem to be ſecured by Caution, yet the ſame 
is that the Inventary hall be made forthcoming, and eutrus 
et incumbere, Ac. And the Executor is haeres fideicommiſſarius or 
curator bonis, and if he ſell or aſſign, praeſumitur, that he doth 
ſo that he might ſatisfy Creditors, Legatars and neareſt of Kin; 
but where the lame 15 evicted for his own Debt, it is upon the 
Matter Injuſtice and Malverſation. 

SEEING the [intereſt and Right of an Executor is jus ano- 
malum et participium, being partly conſidered in Law and con- 
ſtructed to be hereditas in molilibus; and partly officium to 
execute the Defunct's Will if he die teſted, and the Will of 
the Law if he die inteſted: And therefore if a Woman 


be Executrix, albeit ſhe be only dative, if ſhe marry ſhe 


1s not in the Caſe of a Tutrix and Curatrix : Albeit 1t may 
be thought that an Executor-dative is curator datus bonis, and 
ſhe ceaſes to be Tutrix and Curatrix if ſhe marry, becauſe 
theſe are only nuda officia ; but ſhe continues ſtill to be Exe- 


cutrix: And yet if an Executor die before Execution his near- 


eſt of Kin will not ſucceed to him in that Intereſt as Executor 
to him: So that he may be confirmed Executor to him in the 
Goods confirmed, but there muſt be a Teſtament and Execu- 


tor ad non execiita, not to him but wo the former Defun@ : 


Whereupon divers Queſtions ariſe : And firſt, if an Executor 
nominate die after the Confirmation but before Execution, 
will he have by the Act of Parliament the Third of all the 
Goods of the Dead's Part, or only in fo far as the Teſtament 
is execute? Ratio dubitandi, before the Act of Parliament the 
Executor had the Third entirely, viz. The Defunct's Part 
without reſpect to the Executor, but only the Confirmation being 
in Place of Addition: And by the Act of Parliament he is re- 
ſtricted to a Third of that. And on the other Part, ſince the 
Act of Parliament, it is preſumed according to that Law, the 
Defunct intended only the Third of his Part to he given to the 
Executor, in reſpect of the Trouble and Pains he 1s at to exe- 

cute, 
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cute, and recover bona defundi, and therefore he ſhould only 
have a Proportion of what is execute 

Ir the Executor nominate deceaſe before he confirm, will 
he have any Part of the Dead's Part? Which will be cleared 
by an Anſwer to the former. | | 


S. A ReliQ, if named trix, ceaſes to be ſuch by her Mar- 
riage: But, if named executrix, her Office continues. And 
her Office of Tutrix oug/t to ceaſe by her Marriage, becauſe 
thereafter ſhe is in manu mariti; but her Office of Executrix 


hath ſome Profit. But it may be queſtioned, If a Relict nomi- 


nate ſhould he accounted a Stranger or not? For, If a Stranger, 
the has only by her Nomination the third of the Dead's Part; 
But, if not a Stranger; the whole Dead's Part, as Heir in mobi- 
ligus, if not exhauſted by Legacies. And fo I judge. 
TESTAMENTS are judged to be execute by Sentences. And 
the Executor may thereaſter validly aſſigu, becauſe he hath found 
Caution. But ſtill, in a Competition betwixt the Creditors of the 
De funct and the proper Creditors of the Executor, the Credi- 
tors of the Defunct ought and will be preferred quoad bona ex- 


Hantia. The Author ſays, That the Right and Intereſt of an 


Executor is jus anomalum et participium, as being conſtrued in 
Law ſometimes to be hæreditas in mobilibus, and ſometimes 
officium to execute the Defunct'e Will if he die teſtate ; and the 
Will of the Law, if he die inteſtate. And this is fo far true, 
that it certainly needs a Definition in Law, Fir/t, as to what is 
moveable and what heritable. Secondly, As to Moveables how 
they tranſmit, and how not: Which occaſions many Queſtions. 
But Ino, It is already ſaid, That a Woman Executrix does not 
ceaſe to be ſuch by her Marriage, though thereby ſhe would 


ceaſe to be either Tutrix or Curatrix. 2do, If an Executor die 


before Execution, his Office and Intereſt evaniſhes, and there 
is Place for a new Executor to the firſt Defun ad non executa, 
as if the Executor deceaſing had not been Executor. 3710, 
An Executor nominate dying after Confirmation but before 


Execution, and being 2 1 it is thought by the ſaid 


Act of Parliament he hath only the third of the Dead's Part, 
in ſo far as the Teſtament is execute, becauſe the ſame ſeems 
to be granted to him for his Pains, but if he deceaſe before he 
confirm, he can claim Nothing. 


V. WEN the Procurator-Fiſcal is confirmed after an Edict 
ſerved, Whether will the neareſt of Kin being Majors the Time 


of the Confirmation, and not owning their Intereſt, be ex- 
- | cluded : 
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cluded : So that they can have no Action againſt the Procura- 
tor-Fiſcal or Biſhop for the Goods contained in the Inventary ? 

 Puid juris as to the neareſt of Kin for the Time; And 
if he be reponed whether will he have Action of Compt and 
Reckoning, or muſt he reduce the Confirmation fo far as that 
he may be confirmed; the Procurator-fiſcal being ſatisfied of 
all Charges? Ratio dubitandi, that the neareſt of Kin is not 
nomen juris to ſucceed, or to have any thing belonging to the 


Defunct unleſs he repreſent him, which he cannot, unleſs he 


be confirmed Executor. 


S. Ir a Procurator-fiſcal confirm after EdiQs ſerved, it 
ſhould not at all exclude the neareſt of Kin, ſince he gets only 
the Office as curator bows to preſerve the Goods to theſe ha- 
ving Intereſt : So that the neareſt of Kin ſhould either be 
ſurrogate if he crave it, upon Payment to the Fiſk of all his 
Charges; or, he may purſue as ſuch, the Procurator-filcal for 
what falls to him, though he be not confirmed Executor. For, 
the neareſt of Kin in this Caſe is nomen juris, and he will 
be liable to the Creditors in fo far as he receives. But what 
he receives will exoner the Fiſcal decerned dative. | 


N. Quid juris, In the Caſe of an Executor-creditor after he 


is ſatisfied, will the neareft of Kin be excluded? And if not, 
what is the Habilis modus to get a Right ſettled in his Perſon ? 


Ratio dubitandi, in ſuffering the Creditor to be confirmed, it 

ſeems that he has diſclaimed his Intereſt, and not without 

Injury to the Memory of the Defun& : And the Creditor be- 

ing once confirmed, the neareſt of Kin cannot be con- 

firmed: And having forfeited his Intereſt, it may ſeem, 

_ indigno aufertur, eft Fiſci; et quod nullius eft, eft in bows 
egis. | 


S. Ix the Caſe of an Executor- creditor, after he is ſatisfied, 
the neareſt of Kin, it is thought, will not be excluded: For, 
what hinders him to be Executor guoad non executa, or even if 
he offer to pay the Creditor, to reduce his Confirmation 
and come 11 his Place, for that the Creditor being once confirmed, 
the neareſt of Kin cannot be confirmed, 1s gratis dictum. And, 
that the neareſt of Kin not confirming, ſhould be thought to for- 
feit his Interęſt, is yet more unrealonable ; ſeeing Law has 
laid no Obligation upon him, and, he may uti jure ſuo as he 
pleaſes. 
| N. Quæritur, 
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N. Pueritur, Wx Teſtaments are execute, ſo that 


there is no Place to a non executa; and, if as to Goods 
whereof the Executor is preſently in poſſeſſion, it be not fully 
execute: And as to namina and Debts it be not execute by 
Sentence, though they be not uplifted ; ſeeing after Sentence 
the Executor may aſſign? And in that Cale, may not the 
Executor's Executor confirm the ſame as belonging to the 
Defunct:? , 

THrovucH after Sentence the Debt be in bonis of the 
Executor, and confounded with his own Eſtate: If there 
ſhould be a Competition betwixt the Executor's own Creditors, 
and the Creditors of the Defunct, or his Reli& and Bairns; 
Would not the Creditors, and the Relict and Bairns of the 
Defun&, be preferred to the Creditors of the Executor, upon 
that Ground, that they are not ſimply the Executor's Goods, 
but in truſt; and is a fidet commiſſum for the Uſe of the De- 
funct's Creditors, and his Relict and Bairns : So that both the 
Executor's Creditors and Fiſk ought to be excluded upon any 


ſuch Competition ? 


S. As to Goeds in the Executor's Poſſeſſion, the Teſtament 
Is thought to be execute by confirming them. And as to no- 
mina and Debts, it is thought to be execute by ſentence ; for 

after Sentence, the Executor may aſſign: And the fame 
Debts ſo execute, will fall to the Executor of the Executor. 
But till the Creditors of the firſt Defun& ſhould be preferred 
to all the bona extantia; at leaſt to the Creditors of the fi 
Executor, and alſo of his Executor. But, as to an Aſſigny, 
made by the Executor, of what is execute; it is thought, 
the Aſſigny ſhould be ſecure, ſince the Executor finds 
Caution: And otherways, the Aſſigny might be enſnared. 
And thus though after Sentence, the Debt be thought to be 
in bonis of the Executor, ſo as he may freely diſpoſe thereon; 


yet both the Creditors of the Defunct, and his Rel and 


Bairns, ſhould ſtill be preferred to the Executors own Cre- 
ditors guead bona extantia, as {aid is: becauſe an Executor 
is but originally an Office. | 


N. Ir the neareſt of Kin will not be Executor: Quæritur, 


What Remedy will be competent to the Creditors, not of the 
Defunct, but of the Executor; ſeeing there is an Act of Par- 
liament, in caſe of an Heir's not entering: But not in the 
Caſe of an Executor in behalf of Creditors ? a 
* 
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Ir the Com miſſaries ſhould confirm the Creditor of an Exe- 
cutor nominate, and the Executor deceaſe; will the next 
neareſt of Kin have Action againſt the Executor-dative to be 
accountable? And whether that Executor will have the Pri- 
vilege of an Executor creditor? And if he may be purſued 
at the Inſtance of other Creditors, who are not Creditors to 
the Defunct? Ev 4 


S. ThE Queſtion, 22 the neareſt of Kin will not be Executor, 
What Remedy may his Creditors have to compel him for their bet- 
ter Payment? ſee ins to be determined by the AR 41. Parl. 
1695. But, there, there is a Proviſian, That the Creditors 
of the Defunct doing Diligence to affect the ſaid moveable 
Eſtate withim Year and Day of their Debtor's Deceaſe, (hall 
always be preferred to the Diligence of the ſaid neareſt of 
Kin. Which zt is thought ſhould be, to the Diligence of the 
faid neareſt of Kin's Creditors: And alſo, that even after Year 
and Day, the Creditors of the Defun# ſhould be preferred guoad 
bona extantia to the Creditors of the neare/t of Kin. 


N. Ax Executor being neareſt of Kin and confirmed, but 
immediately dying, Quid juris, will his neareſt of Kin be 
confirmed Executors ad non executa, if there be another near- 
er to the firſt Defunct? | 

To conſider the Civil Law as to heres cum beneficio inven- 
tarii - If an Executor be not heres in mobilibus cum bene ficio 


indentarii? 


S. Ir there be another nearer to the firſt Deſunct, this near- 
er will be preferred: For, Confirmation without Execution, 
is only accounted as additio in the Caſe of a Bairn's tranſmit- 
ting his Right to the Dead's Part ; but no further, as may 
afterwards occur. But qua ratione 

AN Executor has ſome Analogy to a heres in mobilibus cum 
beneficio inventarit ; but ſtill with ſome Difference from a heres | 
cum heneficio in the Civil Law. | 


Executor-Creditor. 


N, A Creditor being confirmed Executor, and dying before 
the Teſtament be executed; will not his neareſt of 

Kin be confirmed ad non executa, and exclude all other Credi- 
tors, in reſpect of the Diligence of his Predeceſſor, and that 
Confirmation did affect the Goods for their Satisfaction: 
| | — TRE 
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Tux Creditors being confirmed for their reſpective 
Debts, and one of them deceaſing before Sentence: Quæri. 
tur, Will the Office and Benefit belong to the Survivers en- 
tirely? Ratio dubitandi, A Teſtament-creditor is a Diligence, 
and there is no other Way of Diligence to affect the move. 
able Eftate of a Perſon deceaſed, and it 1s equivalent to Dili- 
genceagainlt Debtors on Life, affecting their Moveables. And 
on the other part, Executory being an Office, the Law prefer. 
reth the Creditor, if the neareſt of Kin do not own it; but 
cum ſua cauſa, and ſo that the Nature of the Thing is not al- 
tered: And therefore the Executor dying, the Office and 
Diligence doth evaniſh. De 

Puid juris in the Caſe of an Executor-creditor : If after 
he is ſatisfied, the neareſt of Kin will have any Action for the 
Soperplus ? 

r a Teſtament be execute by a Sentence againſt the 
Debtors, though Payment be not made? 


S. A Creditor being confirmed Executor but dying, before 


the Teſtament be execute, his neareſt of Kin cannot be con- 
firmed ad non executa ; but his Succeſſors in the Right of the 
Debt muſt take a new Courſe quaad the Debtor's Goods not 
execute, which may be indeed to confirm ſtill ad non executa, 
but then, they muſt firſt have the Right of the Debt eſta- 
bliſhed for a Title in their Perſon ; and yet in a Competion, 
this Confirmation, though fruſtrate in the Execution, ſhould 
be conſidered as a Step of Diligence, and be judged ex 50%, 
facto, as if the Creditor deceaſing adierat. 

THE Cafe of three Creditors being confirmed for their 
reſpective Debts, and one of them deceaſing before Sentence, 
ſhould be more diſtinctly ſtated, viz. Whether they confirm- 
ed each for himſelf, ſeparately: Or, one as Aſſigny by the 
other two, for all: For, in this 4% Caſe, the Afigny will 
{till proſecute the Diligence. But in the former Caſe, 1f one 
deceaſes, there is no Reaſon that the Office and Benefit 


ſhould belong ro the Survivers, for his Repreſentatives may 


proſecute what he began. But indeed the Printer ſeems here 
to have wronged the Auther, for he is hard to be under- 
ſtood. And it is probable that all the three were ſurrogatc 
to the Fiſcal as is uſual. + | 
Ix the Caſe of an Executor-creditor, after he is ſatisfied, it 
is already ſaid that the neareſt of Kin may make him to ac- 
count for his Superintromiſſion, and may alſo confirm guoad non 


executa: And he may alſo compel him to make over his 
| | Office, 
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Office, though it be more reaſonable, to judge it extin& by 
his getting Payment. N : 

THAT a Teftament is execute by Sentence, though Payment 
be not obtained; is the common Opinion, Oe 


Executor Nominate. 


N. IF an Executor nominate be liable as a Tutor; not only 
for what is confirmed, but what he might have con- 
firmed and iatromitted with? 


S. AN Executor nominate having accepted the Truſt, it 
is reaſonable, that he diſcharge himſelf by a due Dili- 
gence. | 


Executry. 


NM. WI ETHER univerſitas bonorum, that is an illiquid 
Right, though the Subject conſiſt of Moveables 
as 2 ſingle Eſcheat, Conqueſt, Society as to a Trade or Ship- 
ping, will fall under Executry ? 
Ix Caſualties of Ward, Liferent-eſcheat, Non entry, 
1 will fall under the ſame? Or to the Superior's 
eir? 5 ä | 


S. IT is thought, that /ingle Eſcheat, and Saciety in Trade, 
which regularly, do only comprehend Moveables, will fall un- 
der Executry, ſo as the Executor may proſecute the ſame ; 
though it is like it muſt be upon a Licenſe, rather than a 
Confirmation, where the Subject is z/l;guid. But as to Con- 
queft, it may comprehend Heritage, though none appear: And 
therefore, whether the Title for proſecuting Conqueſt, ſhould 
be as Heir, or as Executor, may well be doubted: I would 
incline to the former. But to clear the Caſe further, there 
is a Clauſe of Conqueſt in Favours of the Heirs or Bairns 


of the Marriage. And it is thought, that if the Sub- 


jc& of the Conqueſt be all moveable, the Heirs or Bairns, it 
there be auother Executor to the Defun&, may purſue him 
to make the Conqueſt good, upon the bare Title of Heirs or 
Bairns, without either ſerving or confirming. But if there 
bc no other Executor to be purſued, they muſt be decerned 


Executors, and fo proſecute the Subject. But if there be 
| Lands 
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Lands and Heritages in the Conqueſt, they muſt be Heirs of 
Congue/t, unleſs there be a general Heir, whom they may pur. 
{ue to make good the Conqueſt to them: And yet their Title 
in this Purſuit, muſt ſtill be as Heirs of Congue/!: For the 
{imple Name and Title of Heirs or Barrns would not ſerve in 
this Matter, where there are Lands. 

Tux Right of Ward, or of Liferent-eſcheat, or of Non entry, 
will, no Doubt, fall to the Superior's Heir, as to Terms to 
come: But Bygones due on theſe Rights, ſhould fall to the Superi. 
or's Executors. But as to the Marriage, if it be not declared, it is 
thought it will fall to the Heir, as a Pertinent of the Superio. 
rity : But if it be declared, and a liquid Avail decerned, this 
liquid Sum will fall to the Executors ; albeit for Security, it 
be debitum fundi, For in the ſame Manner, bygone Annual. 
rents due by an Infeftment of Annualrent, will fall to the 
Executors; alteit theſe Annualrents be debitum fund: ; and the 
Ground may be poinded for them; for it is not the Execu- 
tion that determines the Question, If 2 Debt be heritable or 
moveable? But the Conſtitution, which, in the Caſe of 
Marriage is the Decreet for the Avail; as in the Cafe of by- 
gone Annualrents, it is the Obligement to pay the fame. 


N. Tarr being a Bargain of Lands, in nudis finibus con- 
tractus vel diſpoſitions, Will the Price belong to the Heir who 
muſt perfect the Bargain? ANSWER, It is thought, not; 
ſeeing the Price is a moveable Sum: And it appears, that the 
Defunct having fold the Lands, had Uſe for it, and did intend 
to uplift it. | 


S. Ir the Contract or Diſpoſition bear the Price to be paid, 


then the Bond or Security taken for it, will fall to the Execu- 


tur, unleſs it be heritably conceived : But if the Diſpoſition 
bear for ſuch a Price 10 be paid: or, an Qbligement 10 pay it, 
as in a Contract; it may be thought, that if there be uy 
Thing to be done by the Heir, by Reaſon that the Defuné 
was not totally denuded, the Price ſhould belong to him: 
for it were hard to compel! the Heir, to complete a Bargain, 


aud yet not to give him the Price. But if the Bargain were 


by Way of Corres, and on the one Part, a direct Obligement 
to pay the Price to the other Party his Heirs or Exccutors; 
for which Cauſe, and on the other Part, to diſpone the Lands, 
and grant Procuratories, Charters and Precepts: It may be 


thought, that the Obligement for the Price being perſonal, and 


to Executors, as well as Heirs, ſhould fall to the Executors ; 
albcit 
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albeit the Heir of the Diſponer may (till be obliged to grant 
the Procuratories and Precepts that were not granted by his Pre- 
deceſſor: Juſt as on the other Hand, the Purchaſer dyin 
his Executors would be liable for the Price : Albeit his Herr 
only could have the Benefit of the Purchaſe. And yet if the 
Bargain were by Way of Diſpoſition for a certain Price to 
be paid; 1 incline {till to think the Heir of the Diſponer 
could not be compelled to perfect the Bargain; hat zs, To 
grant either Procuratories or Precepts, unleſs the Price were 
paid to him, | | 


N. WHETHER a Gift of ſingle Eſcheat will fall under Exe- 
cutry, or belong to the Heir? Ratio dubitand:, That the 
Eſcheat is jus univerſitatis; and nothing is in ule to be con- 
firmed, but either particular Moveables or Debts; and Ple- 
niſhing eſtimate in cumulo. 

Item, WHETHER a Gift of Liferent-eſcheat (which, as to 
the Donatar, is a moveable Intereſt) will fall under Executry? 
Ratio dubitandi, As in the former: And likewiſe, that durin 
the Liferenter's Lifetime it cannot be conſtrued what it wi 
amouut to: And it has rrattum futuri temports. 

Tas ſame Queſtion may be as to a Tack aſſigned. 


S. IT is already anſwered, That a Gift of ſingle Eſcheat, 
ſeeing it contains only moveable Goods or Debts, will fall un- 
der Executry. 

As for a Gift of Liferent-eſcheat, though it would fall under 
the Donatar's ſimple Eſcheat, and ſo ſhould much more fall 
under Executry ; yet the tradus temporis that it includes, 
may make fome Scruple : But fince the {ame occurs in Tacks, 
aſſigned or not aſſigned, and in a Liferent aſſigned, whick may 


all fall under {imple Eſcheat; it were hard to ſay that they 


do not fall under Executry. But this needs a farther Clear- 


ing; for the Executry ſeems broader than a {imple Eſcheat. 


N. WatTHER the Heir, who has Right to a going Coal, 
will have Right to Buckets, Chains, and other Inſtruments, 
as being 2 and Daſtinution addicted to the Coal, as the 


Colliers: Or if they will fall under Executry ? 


A Perſon being about the building of an Houſe; and the 
ſame being begun, and certain Materials (as Stone, Lime, 
Slates and others) being prepared to that Uſe: Whether will 


they belong to the Heir (for the Realon foreſaid) or fall un- 


der Executry ? 
S. THE 
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S. THE Heir has Right to a going Coal, and fo the Buckets, 


Chains, and all other acceſſory Inſtruments, will belong to 


him, and not to the Executors. | 
The Materials for building of a Houſe, if the Work was 


begun, ſhould belong to the Heir; for ſo they ſeem to be deſti- 


ned. But if the Building were not begun, the Man might have. 
changed his Mind, and his Executors would have the better 


Claim to the Materials. 


N. A Daughter having accepted her Tocher and Proviſion 


by Contract of Marriage, in Satigfaction of what _ fall to 
her either by her Father or Mother's Deceaſe; the Contract of 


Marriage being after her Mother's Deceaſe : Quæritur, If 
another Siſter will have the Mother's Part intire, without 
Reſpect to her Siſter's Intereſt being renounced, as faid is ? 
Ratio dubitandi, That the Father, who is liable for his Wife's 
third, is in Effect diſcharged as to his other Daughter's Part 
of the ſame: And on the other part, the Mother's Part be- 
longing to her Children, non jure _— as Bairns, but as 
Executors and repreſenting her: If any of them deceaſe 
before Confirmation, or be 8 to confirm; their Re- 
8 will be ineffectual, as by a Perſon not having 

ight. | 

Queritur, Ir the Siſter, who is not excluded, ſhould con- 
firm: If the Siſter, who is excluded (as ſaid is) may at leaſt 
have Action againſt her for her Part of the Mother's Part; to 


the Effect, that the Diſcharge in Favours of her Father may 


be effectual? It is anſwered, That unleſs ſhe be confirmed 
herſelf, ſhe can have no Part of that which belonged to her 
Mother: Aud albeit by the Act of Parliament anent Exe- 
cutors nominate, the neareſt of Kin has Action for the Super- 
plus of the Dead's Part exceeding the third; that is only in 
the Caſe therein mentioned, the {aid Act giving condictionem 
ex lege in that Caſe only: Whereas that Act dorh not militate 
in other Caſes, where there is no Legitime, but only an In- 
tereſt to repreſent; which cannot be effectual ſine additione: 
Confirmation being in effect additio in mobilibus. ; 
Preritur, Ir a moveable Eſcheat will belong to the Exc- 
cutor, ſceing Moveables belong to the Executor ; and move- 
able Sums, and other Moveables fall under the ſame? AN- 
SWER, It is thought, that Eſcheat being jus univerſuatts, 
ſhould belong to the Heir: Seeing not only molilia do fall 
under the ſame, bur alſo ſuch Rights and Intereſts as cannot 
belong to an Executor, as Tacks if they be not Liferent- 


Tacks; And it is the Stile of Gifts, that the Eſcheat 
| mmbould 
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ſhould be holden of his Majeſty ; which does not quadrate, 
and is not proper to be ſaid of ſuch Things as belong to the 


Executor. 


S. A Daughter in her Contract of Marriage accepts of her 
Tocher in Satisfaction of all might fall to her either by her 
Father or Motlier's Deceaſe, and the Mother is already 
deceaſed, whether will this Daughter's ſhare of the Mother 
Part fall to her other Siſters entire, or may the Father retain 
ir? And it appears more reaſonable that the Father ſhould 
be held as diſcharged of it ; ſo that the Siſters cannot claim 
it, unleſs as it reciprocates, any may again fall within his 
Executry. LOS: 

Bur the Siſter not excluded, confirms as neareſt of Kin to 
her Mother; for Bairns Part ex parte matris there is none: 
Qucæritur, If the Siſter excluded by her Contract, or her Fa- 
ther in her Name, may have Action againſt her, for Her Part 
of the Mother's Part, that ſo her Diſcharge io her Father 
may be effectual? And it is true, the Siſter excluded muſt 
firſt be underſtood to be confirmed before ſhe can have Right 
to any Part of what belonged to her Mother, but ſeeing the 
Father might have confirmed or may confirm for this Daugh- 
ter renouncing, this ſhould be held as done to make the Re- 
nunciation valid. For this is material Juſtice in ſuch Caſe, 
without amuſing with Subtilities. But what the Author ſays 
here, that the Act of Parliament 1617 anent Strangers, Exe- 
cutors nominate doth not militate in the Caſe where there 1s 
no Legitime, ſeems to be a Miſtake : For, wherever there is 
a Dead's Part, a Stranger-Executor nominate, can only have 
the zhird, though there be no Legitime, as in all Teſtaments 
of Wrves ; and alſo in the Man's Teſtament, when no Bairns, 
and bipartite, And if the Teſtator have neither Wife nor 
| Bairns, a Stranger nominate Executor might think all the 

Dead's Part his own, and ſo claim the third in the Terms of 
the Act. But it is certain, that if the Teſtament were ex- 
hauſted by Legacies, he would fall Nothing. And it may be 
thought that therefore where there are no Legacies, he ſhould 
be reckoned heres in mobilibus. And yet to judge thus to the 
Excluſion of the neareſt of Kin were certainly a Hardſhip, and 
muſt remain to be decided; for the Act makes him account- 
able not only to the Defunct's Wife and Bairns, but alſo to the 
neareſt of Kin. ye 

THE Author judges, That ſhort Tacks, that ig, not Life- 
rent-tacks, though they fall under ſingle Eſcheat, yet do not 

| | fall 
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fall to an Executor. And this may be extended to a Life. 


rent- eſcheat in the Perſon of a Donatar or Aſſigny; and to 


any Thing that has fractum flituri temporic. But this may 
well be doubted. And notwithſtanding, it is thought, That a 
moveable Eſcheat will fall to the Executor. And for the 
Stile, bearing that the Eſcheat ſhould be holden of his Majeſty, 
it is Hut Stile, and ſignifies nothing. Here it may be further 


conſidered, Whether ſhort Tacks, that is, not Liferent, do fall 


zo the Executor, or to the Heir? For commonly the Diſtincti- 
on is made, That though theſe ſors Tacks fall under ſingle 
Eſcheat; yet they fall not to the Executor, but fo the Heir. 
But fzr/#, The Act of Parliament 1617, is no Ground for this, 
but rather for the contrary: For what falls under ſingle Eſ- 
cheat, ſhould multo magis fall under the Executry. Secondly, 
That theſe Tacks have tractum temporis, ſigniſies as little: 
For a Bond bearing Annualrent has tractum temporis, yet it is 
moveable now by Act of Parliament. But yet an Office for 
Life, as of a Clerkſhip, a Huſband's jus mariti including the 
Wife's Liferent-right, and a Liferent- eſcheat of a Vaſſal fallen 
to a Superior before he be denounced, do all tall under fingle 
Eſcheat, though they have tradtum temporis Aud, if for this 
they fall not under the Executry, the Reaſon of the Diſparity 
remains yet to be cleared. As for nineteen years Tacks, 
it K above ſaid, That they may be equiparate to Liferent- 
tacks. 


Extent. 


N. IF the Inqueſt be warranted to extend, unleſs there 
were former Retours upon a Commiſſion to ex- 


tend ? 


S. IT is thought, That Inqueſts do often extend Lands 
without a former Warrant, and by mere Conjecture: Yet it 
is never quarrelled. 


Extinction of Rights. 


N. 1 F the Heritor of prædium dominans acquire the Right of 

predium ſerviens, Whether doth the Right of Servi- 
tude extinguiſh ; quia res ſua nemini ſervit ; ſo that if he ſell 
the dominans, the Servitude doth not revive ? | 
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Ir the Heritor of Land acquire a Right of Annualrent out 
of the ſame ; Whether or not is the ſaid Right of Annual- 
reut extinguiſhed, or ſuſpended only; fo that it may revive, 
if the Right of Property be taken away by Reduction? 


S. THE Rule, Res ſua nemini ſervit, doth not generally 
hold: For, I have Right to a Mill, whereof the Lead or A- 
edudt lies through other Lands, which are praedium ſerviens: 
3 I acquire theſe Lands; and yet if I afterwards ſell the 


Mill, though I ſhould exprels no more, the Aquedudt will go 
with it: and ſo the Servitude revives. 


AND if an Heritor of Land acquire an Annualrent out of the 
ſame; though his Right of Property ſhould be reduced; yet 
the Right of Annualrent will ſtill remain. But if he ſhould 
voluntarily diſpone the Right of Property, the Annualrent 
would not revive, unleſs it were expreſsly reſerved. 


* * a 7 — 


F. 


F. aculty to alter. 


N. 1 being diſponed, with Power to alter, without 
| theſe Words, Etiam in lecto; If that Faculty may 
be uſed in lecto? | 
A Perton having reſerved a Power to alter in lecto; may 
ne then uſe that Power, in Favours of any other Perſon than 
his Heir; ſeeing he is not in legitima poteſtate as to the diſpo- 
ning an heritable Intereſt: And on the other part, the Heir 
has no Prejudice ? 


S. WHEN a Man diſpones Lands, with Power to alter at any 
time in his Life; but does not add, in lecho The Time of his 
Life ſhould be civilly underſtood, of his liege pouſtie, if the 
Diſpoſition be to his apparent Heir; but if to a Stranger, the 
Time of Life.extends to Death, 

A Man having reſerved a Power to alter in lecto, may cer- 
tainly uſe this Power in Favours of whom he pleaſes, if to the 
Prejudice only of the Receiver of the Diipoſition ; for he 
accepted the Right with that Condition : And the Heir has no 


Prejudice, and the Rule is in Fayour of the Heir. 
| 8 Faculty 
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Faculty to diſpone. 


N. Da Writ granted by the Earl of Calender, to his Lady, 
he = her Power to diſpoſe of the half of his Eſtate: 


Juaeritur, 


the {aid Power be tranſmiſſible? Found by the Lords, That the 
Earl of Dunfermline as Heir to his Mother, had Right there- 
to: And he having aſſigned the ſame to his Son, he recovered 
thereupon the halt of the Eſtate. To ſee the Decrect. 


S. TRE Earl of Callender gave Power to his Lady, without 
mentioning her Heirs, ([think it was in their Contract of Mar. 


riage) to diſpoſe of the half of the Lands he ſhould conquer: 
But this Power ſhe never uſed ; yet the Lords found, that the 


Earl of Dunfermline, as Heir to his Mother, had right thereto; 
and the Earls Son, as Aſſigny by his Father, did thereupon 
recover the half of the Eſtate: Which I ever judged hard: 
For, fince he gave his Lady only a Faculty, it certainly dif- 


fered from the Right ; and being given to her perſonally, if it 


was not exerced, it mould have failed with her. And if a 
Man ſhould now diſpone Lands to another, reſerving a Faculty 
to himſelf ; this reſerved Faculty, if not exerced, would die 
with him. But there 1s a full Decreet in the Matter where 


the Diſpute may be ſeen, 


Jus Facultatis. 


S. Tuts and the two following Titles, quae facultatis ſv, 
quonunodo intelligendum facultati non praeſeribi ; are only Cita- 
tions. | 


Perſonal Faculty. 


N. A Perſon giving a qualified Right, reſerving Liferent 
and Power to diſpone : Quaeritur, If that Faculty 
may be compriſed as a perſonal Reverſion ? 


S. IF a Creditor ſhould thereafter compriſe the Lands fo 
diſponed, he would carry them by virtue of the Faculty; and 
yet if the Diſponer did never exerce, the Diſpoſition would 


ſtand good. 
Faculty 


he ſaid Power being perſonal, without mention 
of her Heirs, and ſhe not having uſed the ſaid Faculty; if 


It, 
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Faculty reſerved 10 diſpone. 


N. 11 being ordinary that a Power is reſerved by theſe who 
diſpone Lands, eſpecially to their Friends, to redeem 


or diſpone or burden at any time during their Lifetimes: 


Quaeritur, Whether Lifetimes ſhould be underſtood civilly, du- 
ring their liege pouſtie? 

Item, Quaeritur, Ir the Receiver of the Diſpoſition be 
dead, and the Lands in Non-entry, whether the Diſponer may 
notwithſtanding diſpone and reſign by virtue of the {aid Power? 
Ratio dubitandi, The ſaid Faculty is upon the Matter a heri- 
table Commiſhon and Procuratory, which cannot Le execute 

ſt mortem mandantis : And there is no Perſon that has the 
Right eſtabliſhed in his Perſon ſo that it may be reſigned. 

Item, Ir the Lands be in Non-entry and Ward, will the 
Reſignation by virtue of the ſaid Faculty determine and put 
an End to the foreſaid Caſualties in Prejudice of the Superior? 
Ratio dubitandi, The Defunct, by whole Deceaſe they accrue, 
was the Superior's Vaſſal : And though the Diſponer has the 
ſame Power, yet he ſhould have uſed it debito tempore; on the 
other part, the ſaid Power is of the Nature of a Regreſs, ſo that 
2 tempore (as in the Caſe of Regreſs) Re- entry may 

e deſired by virtue of the ſaid Faculty. 

A Charter being to be granted to a Perſon conform to the 
ſaid Power; that Clauſe, \ Quae quidem pertinuerunt, what way 
it is to be conceived; and it Mention ſhould not be made of 
the Perſon who is infeft for the preſent, though he be not 
the Perſon to whom the Right was diſponed with the ſaid 
Power; but either an Heir or ſingular Succeſſor? 

Ir the Faculty to diſpone be not upon the Matter a Reverſion, 
materially and as to the Effect of the tame ; ſo that the Perſon 
having the ſame, may diſpone albeit he has not 7% in 7e : 
And albeit the Heritor be either dead or forfeited ; as an Or- 
der may be uſed againſt an apparent Heir, or againſt the 
King or his Donatar, in the Caſe of Forfeitureor ultimus hacres? 

A Perſon who had the Faculty foreſaid, having by virtue 
thereof diſponed, but deceaſing before nei Quacritur, 
What way the Diſpoſition ſhall be made effectual, ſeeing the 


Faculty was perſonal to himſelf? 


S. Ir is already ſaid, Tit. Fuctuty to alter, That a Power 
reſerved to alter and diſpone during Life, ſhould be under- 
ſtood in liege porytic, and not extended to lectus acgritidinis- 
But with the Diſtinction there marked. k 

| F 
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Ir the Receiver of a Diſpoſition be dead, and the Lands 
thereby in Non- entry, the Author doubts, if the, Diſpo- 
ner may notwithſtanding exerce the ſaid Power; becauſe 
it may be underſtood as a Commiſſion ; and fo expire 
by the foreſaid Death. But that is but a Subtilty, it be- 
ing a reſerved Power, and no Commiſſion. And for what he 
adds, That the Diſponer hath not Right in his Perſon 
whereupon he may reſign: The reſerved Faculty ſupplies it; 
aud theretore 1t may be well exerced after the {aid Death. 

AND if the Lands be in Non-entry or Ward, by the ſaid 
Death ; yet the Exerciſe of the Faculty by the Diſponer muſt 
put an End to both. For when the Superior accepted the 


Reſignation on the Diſpoſition, he accepted it with the ſaid 


Reierve, and therefore cannot complain. 

As to the Charter to be granted in the Exerciſe of the ſaid 
Faculty; and how the Claule, ue quidem terre per pris 
pertinuerunt, thould be conceived: It is thought, juſt as the 
Matter of Fact is; whether the Perſon to whom they were 
firſt diſponed be {ti]] in the Right, or his Heir, or ſingular 
Succeſſor: But the Faculty ſhould, no doubt, be expreſsly 
mentioned. | 


AND this Faculty does certainly give Power to the Dif. 


poner, to whom it is reſerved to diſpone de novo: And it will 
hold, though the Heritor the Receiver of the Diſpoſition were 
either dead or forfeited : Only in the Caſe of Forfeiture, the 
quinquennial Act might obſtruct. | 

AxD if the Perſou having this Faculty, ſhould diſpone by 
virtue thereof, but die before Infeftment : Yet the Receiver 
of the Diſpoſition, burdened with the Faculty, might be 


compelled to denude in Favours of the Receiver of the ſecond. 


Diſpoſition. Or, this may be ſupplied by a Precept out of 
the Chancery, if he could not be infeſt by virtue of the Pro. 


curatory or Precept in the Diſpoſition upon the reſerved Fa- 


culty, as now he may though the Diſponer were dead. 


Fee. 


N. W HEN by a Contract of Marriage a Sum is to be 
| provided to a Hulband and Wife in Liferent, and 

to the Bairns in Fee; which failzieing, to the Father and his 
Heirs: Qreritur, Before there be Children where is the Fee? 
And, If it be not fit to take it to the Father to the Uſe 
and 
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and Behoof of his Children; which failzieing, to himſelf and 
his Heirs ? 7 

When it is intended, that by Contract of Marriage the 
Parents ſhould be only Liferenters, and that certain Sums 
ſhould be provided to the Children, ſo that they do not repre- 
ſent them: Quæritur, What way the Fee can be provided 
to the Children that are not in Being? ANSWER, The Fa- 


ther may be infeft in Liferent for himſelf, and in Fee for the 


Uſe and Behoof of his eldeſt Son and his Heirs: Which Fee 
is to be to the Father and his Heirs, to the Ule foreſaid: And 
they are to be obliged, upon the Exiſtence of a Son, to denude 
in Favours of him and his Heirs. ; 

By a Contract of Marriage betwixt Knockdow, Sir John 
Kennedy, and Gilbert Kennedy of Girvanmayns, the ſaid Sir 
Fohn having married the ſaid Gilbert's Davghter, the ſaid 
Giibert's Lands and Eſtate are diſponed to the ſaid Sir John 
and his faid Spoule, and the Heirs betwixt them; which 
failzieing, to ſuch of the ſaid Gillerts other Daughters, as he 
ſhould ar any time appoint ; which failzicing, to the ſaid Sir 
John's Heirs and Aſſig nies whatſoever: And now the ſaid Sir 
John being deceaſed, and having a Son of the Marriage: 
Quarittr, Whether the Fee did belong to him, ſo that his 
Son may be ſerved Heir to him in the Eſtate? It ig anſwered, 
That in the Cafe of the Duke and Ducheſs of Monmouth, 
the Conception of the Tailzie not being unlike, it was thought 
the Ducheſs was Fiar; albeit the Limitation of the Heirs 
did ultimately reſolve in the Duke's Heirs, upon that Ground, 
that there is a Difference betwixt the Caſe where the Lands 
are provided and diſponed to the Huſband and the Wife, and 
the Heirs of Marriage; which failzicing, either to the Huſ- 
band's Heirs, or Wite's Heirs: And in the Cale foreſaid, 
where, after the Heirs of the Marriage, there are divers 
Subſtitutions in Favours of the Wite's other Heirs; and after 
all, in Favours of the Huſband's Heirs. In the firſt, if the 
Wite's Heirs be only ſubſtitute failzieing Heirs of the Mar- 
riage, the Huſband is underſtood to be Fiar ; becauſe, as it is 


the Eſſence of a Fee to have Power to diſpone, and if the 


Fiar do not diſpone, to tranſmit to the Fiar's Heirs, and to be 
repreſented by them: And in dubio cujus heredibus maxime 
proſpicitur, that Perſon is thought to be Fiar. But in the 
iccond Cate, there being divers Degrees of Subſtitutions, and 
ailin Favours of the Wife and her Heirs, before her Huſband's 
Heirs; the Wife is thought to be Fiar: And upon the Failzeure 
of all her Relations, the Huſband's Heirs in the laſt Place 

| are 
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are Heirs of Proviſion to her; and yet in the ſaid Caſe of 
Girvanmains, it is thought, that the Huſband is Fiar, there 
being theſe Specialties in that Caſe. Imo, The ſaid Eſtate 
is diſponed to the Huſband, and his Spoule, the longeſt Liver, 


as ſaid is, and their Heirs of the Marriage; and there is no 


Liferent ſettled on the Huſband, whereas there is a Liferent 
of a Part of the Lands given to his Wife, in Satisfaction gf 
what might fall to her either of her Father's Eſtate, or 5 
her Huſband's. 2do, There is a Proviſion, That if there 
ſhould be no Children of the Marriage to ſucceed to that 
Eſtate, the Huſband ſhould be obliged in that Caſe, he and 
his Heirs, to denude themſelves upon Payment of a certain 
Sum of Money; and he could not denude himſelf unleſs he 
were Fiar: So that it was intended, that the Huſband ſhould 
be Fiar, but with the foreſaid Proviſion to denude in the Caſe 
foreſaid, and to be reſtricted to a Tocher. For which, and 
other Reaſons ariſing upon the Contract, the antecedentia and 
conſequentia being conſidered, it 1s thought, that the Son 
ſhould be Heir to his Father as Fiar. 

A Boxp being granted to a Man and his Wife, and their 
Heirs : 2ueritur, What Right the Wife will have to the 
Sum? Ratio dubitandi, That there being no Mention that 
the Sum ſhould be due to the longeſt Liver, and the Heirs of 
the longeſt Liver, but to them both and their Heirs ; it ap- 
pears, that the Heirs ſhould be underſtood the Huſband's Heirs 
as perſone digniores., ANSWER, It is thought, That ſeeing 
there is a Joint-right to the Huſband and the Wife, and it 1s 
the Cuſtom of Perſons of their Quality, being mean country 
Perſons, that the longeſt Liver ſhould enjoy all; the Wife 
indubie thould enjoy the hail in Liferent, and ſhould have the 


Fee of the halt, 


S. IT is thought, The Fee of a Sum provided by Contract 
of Marriage to the Huſband and Wife in Literent, and to the 
Bairns in Fee, which failzieing to the Huſband's Heirs, is in 
the Huſband's Perſon: And, if it be in his Perion before there 
be Children, it muſt continue even after their Exiſtence; for 
in effect thele Words are but Words of Stile; and the Thing 
deſigned is a Conjuna-fee to the Huſband and Wife, and the 
to the Bairns of the Marriage. x 

IF it were intended by Contract of Marriage, that the 


Father and Mother ſhould be only Liferenters, and that the 


Fee ſhould belong to the Children without Repreſenting : The 


Author thinks, the Father may be infeft in Liferent for him- 


ſelf, 


r x0. td 


Occaſion of the 
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felf, and in Fee for the Uſe and Behoof of the Heirs or Bairns 
and, that upon the Exiſtence of a Son he would be obliged 
to denude. But it were certainly better, that the Fee of 
either Land or Money in this Caſe, ſhould be ſettled upon 
another Truſtee in Favours of the Heirs and Bairns. 

Ir Lands be diſponed to a Man and his Wife in Conjunct- 
fee, and the Heirs hetwixt them; which failzieing, to the 
Man's Heirs or to his Wife's Heirs : It is ordinarly thought, 
That this laſt Termination, whether. upon the Man or upon 
the Wife, determines the Fee; becauſe eus heredibus maxime 


_ proſpicttur : And yet the Author ſeems here to ſay otherways, 


but it muſt be a Miſtake. And if there be after Subſtitutions, 
and the Fee once ſettled, the after Subſtitutions will be con- 
ſtrued Heirs of Proviſion accordingly. But in this Caſe of 
Girvanmains, the Fee was thought to be in the Perſon of Sir 
7ohn : And, it is true, that where there is a Conjunct- fee as to 
a Man and his Wife, and their Heirs, and no more; the Man, 
as the digmor perſona, is thought to have the Fee: But as in 
2 Conjunct-fee, it is left doubtful, and the dignitas perſone, 
carries it in the Cafe foreſaid: Vet, if the after Termination 
be, M hich failzieing, to the Wife and her Heirs; then this 
preſumes for the Wife, and makes her Fiar. But in this 
Caſe of Girvanmarns, it was otherwiſe provided; for, failzieing 
of the Heirs of the Marriage, it was to ſuch of the faid 
Gilbert's other Daughters as he ſhonld appoint ; which was the 

5 But then it was to Sir 7ohn's Heirs, 
and there was no Liferent ſettled on Sir John the Huſband; 
but there was a Liferent of a Part of the Lands provided to 
the Wife, in Satisfaction of what might fall to her either of 
her Father's or Huſband's Eſtate; and there was alſo a Provi- 
ſton, That in cafe of no Children of the Marriage ſucceed- 
ing, the Huſband and his Heirs ſhould be obliged to denude 
upon Payment of a certain Sum. All which Specialties did 
move the Lords to judge, that Sir John was in the Fee. And 
the Point principally to be obſerved here, is, That a Con- 
junct-fee being undetermined of itſelf, as to the Man or as to 
the Wife, ſeems in our Law to be determinable by the 
ſtronger Preſumptions which here made for Sir John Yet, 
if there had been no Heirs of the Marriage, the Caſe had 


been more doubtful; eſpecially, if the Wife had firſt deceaſed, 


and the Father named another Daughter. 

WHEN a Bond 1s granted to a Man and his Wife and their 
Heirs, being a fimple Bond, and not mentioning the longeſt 
Liver; the Author thinks, that it makes a Joint-right to the 
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Huſband and the Wife; and that the longeſt Liver ſhould 
enjoy all: And therefore gives the Wife ſurviving, the Life- 
rent of the hail, and the Fee of the half. And yet, if there 
were a Son procreate betwixt them; he by a general Service 
to his Father, would carry the whole Right of Fee, as our 
Practique runs. But, what if the Bond were conceived to the 
longeſt Liver and the Heirs of the longeſt Liver in Fee; 
which, the Man, or the Wife, would be thought Fiar during 
their Joint life? And, I would judge for the Man; for the 
Fee (hould not be in pendenti- And he is alſo the Huſband, 
and {hould have the Adminiſtration; and the Heirs ot the 
Wife, the longeſt Liver, would be Heirs of Proviſion to 


the Man. 


De Feodo Pecunie et Nominum. 


* _—_— — et nominum nec proprie uſusfructus 

a nec feodum eſt; uſusfructus enim definitur, jus 
c utendi fruendi, ſalva rerum ſubſtantia : Pecunia autem five 
<« in ſpecie, five in nominibus eſt res fluxa: Et ſi in ſpecie fit, 
& facile diffluit et uſu conſumitur: Nomina autem, etſi initio 
“ idonea, debitoribus decoquentibus, inania ſunt. Que madmo- 
dum vero ob utilitatem receptum eſt, ut pecuniz fit quaſi 
« uſus, ita eſt quaſi feodum : iſtud enim, proprie loquendo, 
« eſt tantum in rebus ſoli et ſtabilibus, et feudis tantum; non 
« vero allodialibus (ita dictis, quod nullo laudato et recognito 
« alio domino, ad proprietarium pertinent pleno et integro 
« jure nec libato et diviſo in dominium directum et utile. 
« Licet autem apud alias gentes prædia quædam allodialia 
ce ſint, nobis omnia ſunt feudalia.) Et feodum quidem in 
cc feudis de proprietate et dominio dicitur, prout diſtinguitur 
4c ab uſufructu, et allis que circa feuda verſantur juribus. Per 
e metaphoram tamen feodum transfertur ad pecunias et 
c nomina, ita ut is in feodo eſſe dicatur, cui jus ſummum et 


c proprietatis competit. Plerumque vero evenit, five ſeculi 


cc vitio (in nova commenta prurientis) five notariorum 1ncuria 
« aut imperitia, ut chirographorum ſtylus a primæva ſimpli- 
cc citate deflectat; fic haud raro, nec immerito, dubitatur 
& penes quos fit pecuniæ et nominum feodum. 


& Pruxſ/t. ima, Si igitur Sempronius pater, pecuniam creci- 
ec derit, et chirographo ſtipulatus fit, eam et uſuras ſibi ſol- 


ce vi ſi ſuperſtes ſit; eo autem per obitum deficiente, Tito 
| | e filio 
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« filio ſuo et Titii hæredibus, et quibus dederit, ſeu aſſignatis: 
Ita tamen ut Sempronio liceat de pecunia et nomine diſpo- 
« nere Titio et haeredibus ejus inconſultis nec conſentientibus: 
« Quæritur, In iſta facti ſpecie ad quem nominis iſtius feodum 
«« pertineat ? Et videri peſſit feodum ad Titium filium perti- 
« nere, cum nulla fit mentio Sempronii haeredum. Et feodi 
« ea fit natura, ut ad haeredem tranſeat, qui in jure eadem 
« perſona cenſetur. Dicendum tamen Sempronium in feodo 
« eſſe; penes Titium vero et ejus haeredes, ſpem et jus {uc- 
e ceſſionis. Nam quae feodi et proprietatis vel eſſentialia vel 
« vaturalia ſunt Cn reg dominus de re ſua diſponere et ut ea 
« ad haeredes tranſeat) ea Sempronio competunt; poteſtas e- 
“nim diſponendi etiam non expreſſa ineſſet; et Titius Sem- 
* pron:o ſubſtitutus in jus ejus ſuccedit, et pro haerede habe- 
tur (proviſionis ſaltem, ut loquimur) idque ex eo eluceſcit, 
* quod ſi acceſſiſſet etiam hypotheca et ſaſina, terris pro pe- 
* cunia in hypothecam datis, jiſdem conceptis verbis Sem- 
« pronto ſciꝝz. et co deficiente, Titio filio et ejus haeredibus et 
aſſignatis: Titius eo caſu, extra omnem quaeſtionis aleam 
“ haeres foret: ubi autem eadem ſunt yerba et eadem ratio, 


idem jus eſt et eſſe debet. 


« Qu ſt. ada, IN ifta facti ſpecie ſupra memorata, Yueritur, 
etiam an Sempronins de iſto nomine diſponere poſſit, nedum 
inter vivos, ſed teſtamento aut codicillis eo legato ; cum de- 
* bitum chyrographarium et mobile fit ? | 

% Reſpondendum videtur, Sempronium, eo iplo quod tam 
“ haeredibus quam executoribus praeteritis, Titium <legit 
« et ſubſtituit ſibi, inſtar haeredis proviſionis, et interciſo or- 
* dinario ſuccedendi ordine, quaſi tallia ; Tilium in ea re hae- 
« redem eſſe voluit; voluiſſe etiam nomen eſſe haereditarium, 
de quo moribus noſtris niſi inter vivos non licet diſponere; 
nec de ea re eſt teſtamenti factio: Nec ad hae redem inſti- 
tutum in mobilibus ſeu executorem nominatum pertinet, 
quod ab inteſtato ad executorem dativum non pertineret. 


« Pugeſft, ztia, In iſta etiam ſpecie Pueritur, Si chirogra- 
phum in actorum codicem ſeu regeſtum, (live ut loquimur, 
* regiſtrum) referatur, vel a Sempronio vel eo mortuo a Tito, 
« ut inſtar ſententiae habeatur, et ex co fit executio parata z 
* an eo caſu Titio exegutio competat; Ita ut literis executo- 
* rialibus et cornuationis (ut loquimur) impetratis, debitori 
* mandari poſſit ui Tito ſalvat ſub pœna rebellionis; et com- 
; T 55 minatione 
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minatione ni pareat, eum ex legem et rebellem denunciatum 
iri? | 

„ Reſpondetur, Titio actionem quidem competere adverſus 
debitorem, non executionem ſummariam, cum non {it cre- 
ditor primarius et ab initio, ſed jure ſucceſſionis ut ſubſtitu- 
tus et haeres talliae aut proviſionis. Haeredi ſiquidem ex 
chirographo nunquam executio ſummaria competit, niſi a 
yrs” — in acta relatum et poſt ejus obitum in haeredem 
traſlatum ſit; vel haerede agente per viam actionis in act 
referatur, de ea re ſententia ſequatur. | 


« QUzsT10 iſta, utpote de formula, haud magni momenti 
eſſe videtur ; eventu tamen fieri poteſt ut fit maximi. Pro- 
ceſſus enim cornuationis ex longa et catenata ſerie diligen- 
tiac conflatus, magno temporis et operae et ſumptuum diſ- 
pendio ad ultimam forte metam deductus inanis corrueret; 
{i conſtiterit Titium haud rite proceſſiſſe, cum ei ſum maria 
executio haud competeret; adeo multum eſt bene cœpiſ- 
ſe: Suvlato enim fundamento ſuperſtructa corruunt, et pa- 


ria ſunt in jure non ſieri, et non rute ſieri. 


& Nuicſt. 4ta, In ſpecie ſupradicta reſpondimus nomen in 
perſona Sempronii primarii creditoris haereditarium: Super- 
eſt tamen adhuc ſcrupulus et quaeſtio, an in perſona Titi 
ſubſtituti fir etiam haereditarium, an vero ut mobile ad ex- 
ecutores Titii pertineat? Sed | 
« Reſpondetur, Nomen etiam quoad Titium haereditarium 
eſſe: abſurdum enim foret, partim haereditarium partim 
mobile elſe; et cum ab initio haereditariuin fit non deſipit 
elle haereditarium; nifi creditor vel ſubſtitutus facto aliquo 
declaret naturam nominis innovatam velle; literis forte in- 


{ petratis et debitore juſſo ſolvere ſub poena rebellionis. 


« Queſt. gta, IN illa facti ſpecie ſuperius memorata, 
cum cſſent quinque rei debendi in ſolidum, uno ex 
11s defuncto, Sempronius creditor de eadem pecuniae ſumma 
ſibi dari curaverat ab haerede cjus ſyngrapham ſeu obliga- 
tionem corroborationis; fic dictam quod priore obligatione 
ſalva, ad eam ut aceeſſoria et auxiliaris accedat eamque cor- 
rohoret: Eaque obligatione ſtipulatus fuerat pecuniam ſibi 
ſolvi, ipſoque per obitum deficiente, non 77tio ejuſque haere- 
dibus in priucipali obligatione ſubſtitutis, ſed Gaio ejuſque 


haeredibus: Duerebatur igitur utrum poſt mortem Sempro- 


mi, pecuniaad haeredes Tit praemortui ex prima ſubſtitu— 


tione; an vero pertineatad Gaim ex ſecunda ? 
% Reſpondendim - 
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te Reſpondendum, Videtur eam ad Gaium ejuſque haeredes 
« pertinere: Sempronius enim facultate uſus quam ſibi reſer- 
« yaverat, et quae etiam non expreſſa penes eum ut dominum 
« et feudatarium fuiſſet, noviſſima ſubſtitutione priorem ſuſtu- 
c lerat; et licet notarii imperitia aut oſcitantia haud cautum 
« {it pecuniam ſolvendam tam ex principali quam acceſſoria 
“ ſyngrapha Gato et ejus haeredibus; id tamen jus ſupplet et 
« ſubintelligit : poſteriora ſiquidem derogant prioribus; nec 
« poſlibile eſt ut idem jus fit in ſolidum penes plures et diver- 
„ ſos creditores; ad haec in 11s quae ſunt facultatis et arbitrii, 
e voluntas poſterior operatur et praevalet utcunque expreſſa; 


set magis valet quod agitur quam quod concipitur. 


ce Qu]. Gt, HA up diſſimili ratione, fi debitum fit haeredi- 
« tarium (hypothecarium cz.) adito pacto de terrarum hy- 
«« potheca; poſtea vero creditor nova ſyngrapha in corrobo- 
« rationem accepta ſtipuletur pecuniam ſibi et executoribus 
« folvendam; ſtatim nomen haereditarium efle deſinit; licet 
« enim poſterior ſyngrapha fit in corroborationem et abſque 
6 praejudicio prioris, ita ut ex utraque ſyngrapha pecunia de- 
« beatur et exigi poſſit; mutantur tamen nominis qualitates 
te et accidentia extrinſica; ex principali ſiquidem obligatione 


4 haereditarium ; ex acceſſoria mobile eſt; nec intereſt debi- 


6 toris quos ſibi velit creditor haeredes aut executores aut ſubſti- 
te tutos ; adeo ea de re voluntas creditoris ambulatoria eſt et 
« noviſſima derogat praecedentibus. . 


« duft. ma, CUM in ſpecie cujus ſaepius mentio facta eſt, 
1% Gaius ſubſtitutus fit Sempronio in {yngrapha, in corrobora- 
6 tionem data ab haerede tantum unius ex pluribus correis de- 
e bendi: Quomodo agere poterit adverſus reliquos debitores 
* nec ex principali nec acceſſoria obligatione Gaio obli- 


« gatos ? | | | 

Reſp. Actioue utili in factum Caium adverſus omnes correos 
« experiri poſſe (eam Angli vocant Action upon the Caſe) narra- 
* ta facti ſpecie ſuperius expoſita: nec minus ut ex peditior fit 
adyverſus debitores actio poteſt etiam agere adverſus haere- 
des Titi: ſubſtituti in prima obligatione, ut eam ſibi 
* cedant. | 


Du ſt. 80a. * Cu pecunia creditur, et chirographo Sem. 
* promo creditori Titius ejuſque hæredes et exccutores ſubſti- 
te tuti ſunt; diximus nomen iſtud hereditarium eſſe: verum 
äſententiæ iſti refragari videtur conſtitutio novella: _ 

| «c oli 
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roli ſecundi AR 32, Parl. 1. 1661 : Ea ſiquidem ſtatutum eſt, 
omnia nomina ad executores pertinere, nec hereditaria eſſe 
niſi in caſibus ibi exceptis; qui (ut vulgo dicitur) formant 
regulam in non exceptis: ii autem ſunt tres, viz. Si obl1- 
gatione hæredibus tantum conſultum fit et diſertis verbis 


arceantur executores: ſi accedat hypotheca et inveſtitura, 


quæ eſt jus reale et hæreditarium, nec ad executores perti- 
net cum ſint hæredes tantum in mobilibus: et ſi pactum ſit 
de creditore inveſtiendo ex quo inveſtitura et ſaſina ſequi 
poteſt. Idem ordines prius ſtatuerant tempore turbarum 
et funeſti inter regem et populum diſſidii, Arno 164 1, AQ 
57: quod adhue extat in codice apocrypho actorum iſtius 
temporis: nec injuſte quidem, fi materiam ſpectes, ſed fru- 
ſtra et irritum defectu poteſtatis legiſlative, quæ penes ſo- 
lum regem eſt. Is enim ſolus ſancit, unus ſancit pro auc- 
toritate, ſed prævio ordinum conſilio et conſenſu. Sed, 

Keſp. Utrobique, tam regia conſtitutione, quam illo or- 
dinum ſtatuendi conatu, agi tantum de eo nominum ſpecie 
que vulgaris et frequentior eſt: Cum /ciz. ita in creditum 
itur ut pecunia debeatur, et reddenda fit creditori ejuſque 
heredibus et executoribus; quo caſu ſancitur ea ad execu- 
tores pertinere: in aliis vero caſibus, ubi ſingularis ali. 
qua ratio obeſt, ſuadetque nomen nec creditorem voluiſſe 
nec poſſe ad executores pertinere: Lex iſta locum non ha- 
bet. Et cum varii caſus nec de regula nec legis ſint, nee 
de iis cogitatum, eos omnes excipere nec neceſſe vix poſ- 
ſibile erit. In comperto autem eſt Sempronium creditorem, 
cum Titium ejuſque hæredes ſibi ſubſtituerit, excu- 
tores excluſos voluiſſe. Et in genere, ubicunque pecu- 


nia (ut ita dicam) talliatur; et interciſo ordinario ſucce- 


dendi ordine, hæredibus talliæ, aut proviſionis proſpi- 
citur, nomen hæreditarium eſt; e. g. Si quis chirugra- 
phum acceperit fibi et hæredibus forte inter ipſum et 
uxorem Procreatis, quibus deficientibus hæredibus; de cor- 
pore ſuo quibus etiam deficientibusaliis proviſionis haeredibus; 
nemo ut opinor, arbitrabitur nomen illud, quo conſulto tot hæ- 
redibus conſulitur, haud hæreditarium: eſſe licet in chirogra- 
pho nec de executoribus ſubmovendis, nee de inveſtitura 
aut ſaſina danda caveatur. 


Queſt. qna. Qyoy ſuperius dictum eſt, Subſtitutum Sem- 
pronio, ei in jus nominis ſuccedere, et hæredem proviſionis 
elſe. Sed de ca re ambigitur; et Quæritur, An Sempron 
heres eſſe poſſit, qui, eo defuncto, e veſtigio agere poteſt 
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* adyerſus debitores ex obligatione, etiam ſine alia aditione; 
c licet ex inquiſitione quindecim virali (ut moris eſt) haud 


compertum et declaratum fit, eum Sempronio in ea re ſhære- 


« dem elle : accedit quod heres ſuccedit in univerſum jus, 
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ſubſtitutus vero in iſto nomine in rem unam et ſingularem et 
forte exilem? Tenendum tamen eſt ſubſtitutum hæredem eſſe 
Sempronio ſaltem proviſionis: quandocunque enim dominium 
et feodum alicujus rei ſive fundi ſive nominis eſt penes aliquem 
tempore obitus, ea ad alium tranſmitti et — nequit ni- 
{i heres fit: nec alio titulo aut jure ſuccedit ſubſtitutus ubi 
nomen eſt ubi chirographarium tantum; quam ubi eſt e- 
tiam hypothecarium: certum autem eſt ubi debitum hypo- 
thecarium eſt, ſaſina ſecuta, ſubſtitutum, titulo hæredis, nec 
aliter poſſe, ſuccedere : imo ſubſtituto præmoriente, Sem- 
pronio ſubſtituti hæres, jus nominis haud nanciſcitur niſi 


Sempronio heres ſit; et ex inquiſitione conſtiterit et decla- 


ratum ſit eum eſſe hæredem. 

« Queſt. 19. MoriBus noftris hæres nullum jus conſequitur 
niſi hæreditatem adeat, five ea {it in prædlis, five in aliis re- 
bus hereditariis. In terris autem duo ſunt modi adeundi, ut 
ſciz. a ſuperiore ſeu domino directo, vaſſalo defuncto, heres, 
agnoſcatur et ejus juſſu et ſeu præcepto (quod clare conſtat 
dicitur) ut hæres inveſtiatur: vel ex inquiſitione judicis ad 
quem ea res pertinet conſtet, et ab eo renunciatum ſit eum 
eſſe hæredem, et ſaſina ſecuta ſit. In aliis vero caſibus u- 
nicus adeundi modus ex inquiſitione, /cizz. Cum jigitur in 
caſu ſuperiori, ſubſt itutus nulla prævia inquiſitione ſecun- 
dum obitum Sempronii, ſtatim et recte adverſus debitorem 


agat, haud immerito dubitatur, an Sempronio heres fit? Sed, 


& Reſpondetur, Iſto caiu aditiouem haud deeiſe, imo ne- 
ceſſariam eſſe; cum enim hæreditas aut opulenta aut dam- 
nola fit ; ut invito non datur beneficium, ita damnum et 
injuria non debet iuferri; nec ullo jure niſi civili apud Ro- 
manos, heres neceſſarius eſt; et apud eos unico tantum ca- 
ſu: ſubſtitutus autem ipſo facto adit et haeres eſt, ſi debitum 
ut ſuum petat et ex chirographo agat. Ido autem ſolenni, 
ex inſtitutione, adcundi modo haud opus eſt, cum ex chiro- 
grapho eum Sempronio ſuccedere clare conſtat, nec in claris 


ulterius 1nquirere neceſſe ſit. 


« Puaeft. II ma. Usi hypothecarium eſt et ſaſina veſtitum: poſt 
e ſubſtitutus obitum creditoris, nec recte agit nec aliquid juris con- 


60 
cc 


« 


ſequitur, niſi haereditatem adeat, et a domino directe et ſponte 
aguitus et ſaſitus fit, vel ex inquiſitione juſſu et mandato re- 
gis inveſtitus: Quaeritur igitur, Quae fit ratio diſcriminis, 

| cum 
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«© cum chirographarius, ſubſtitutus, ſtatim mortuo creditore, et g 

| ic jus habeat et debitum condicere poſſit: Hypothecarius vero , 
| * non niſi adita haereditate nec minus maniteſtum ſit ex ob. x 
e 4 ljigatione ſubſtitutum ſuccedere? 5 
. * Reſp. Rationem differentiae in promptu eſſe: In chirogra- 5 
« phario fi quidem debito cum jus perſonale tantum fit, et : 
i &« ex chirographo evidens fit ſubſtitutum ſuccedere ; ut ſubſti- 8 
4 tutus adeat nulla alia formula opus eſt ſed ex chirographo a. 8 


« gendo ; vel alio quovis actu jure ſuo agnito adiiſſe cenſetur: 
Sin debitum hypothecarium fit, cum penes creditorem du- 
cc plex fit jus, reale ſci z. per ſaſinam, et perſonale ex chiro- 
& grapho; quod reali (utpote _ et nobiliori) ſemper ac- 
« cedit ; neutrum tranſit ad ſubſtitutum niſi adierit, et ſaſit us + 
% fit ſaſina a domino volente et ſponte data, vel ex inquiſi. 
« tione et juſſu et mandato regis. Cum igitur ut chirographa- 
« rius ſuccedat, unica voluntas ſubſtituti ejuſque factum requi- 
« ratur: In hypothecario vero tam voluntas et ſactum ſubſtituti Fi 
« adire volentis, quam domini recti eum in vaſſalum recipientis: 
* Ideo chirographarias, jus ſuum petendo, vel alio adtu jus 
« ſuum agnoſcens, confeſtim ſuccedit; nec aliud agendum 
n « ſupereſt : In hypothecario vero, fi dominus directus forte 
« difficilior, ſubſtitutum recipere renuit vel cunctatur; inqui- 
s ſitio neceſſaria eſt, ut ex ea rite facta, domino regi innoteſ. 
« cat ſubſtitutum, creditori haeredem eſſe; quo comperto, 
c“ ſ{qperior; præceptis regis ex cancellaria ſua morem perens 
« ſubſtitutum recipit ſaſina data: Si vero ter monitus (ut mo- 
& ris eſt) haud obtemperat, in ſubſidium ex praecepto regis 
« per vice-comitem ſaſi na datur. 


0 Puzſt. 1 ama. IN ſpecie ſæpius repetita, cum chirographo, 
vel ſimplice vel hypothecario, pecunia debetur Sempronio; 
« et eo deficiente per obitum, Titio ejuſque haeredibus; ſi 77- 
4 tius praemoriatur, Sempronio ſuperſtite, et poſtea mortuo; 
« Titi hae redes in ea re haeredes erunt Sempronio; nominis 
« enim feodum penes Titium nunquam fuerat: Ambigitur, 
* an qui Sempronio haeres elle vult, etiam Titio haeres etſe de- 
< beat actu et aditione; et ut practici loquuntur deſervitione ? 
An vero ſatis fit eum eſſe haeredem T7zio habitu, et qui ei pro- 
ximior et actu haeres eſſe queat ſi velit? De iſta quaeſtio- 

« ne licet magni momenti, et in praxi et quotidiano uſu ſae- 

| ce pius recurſante, nulla (quod ſciam) deciſio eſt ; adeo ut mi- 

4 « hi integrum fit dicere quod ſentiam, ſalvo eorum judicio, pe- 
5 « nes quos vel legis vel ſententiae ferendae auctoritas erit. 
# « Cum igitur pro utraque parte haud deſint rationes, 1 eac 
| 5 | ee; 
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leves; in iſto conflitu hae animum fluctuantem impulere ut 
pedibus in illam ſententiam eam; requiri cz. ut qui 
Sempronio haeres eſſe vult, etiam Titio haeres ſit habitu pro- 
ximior; nec neceſſe eſſe ei haeres fit actu et adeat: In om- 
nibus diſpoſitionibus mens et voluntas diſponentium attendi- 
tur, in its autem dominatur quae voluntates dicuntur inſti- 
tutionibus ſciz. et ſubſtitutionibus haeredum; quae nedum in 
teſtamentis ſed intervivos fiunt, ſapiunt tamen naturam teſta- 
meati vel donationis mortis cauſa. Cum autem quis haeredes 
talliae aut proviſionis [ut loquimur) inſtituit, id unice vult ſa- 
tagitque ut in rebus ſuis haeredes inſtituat: Non vero ut aliis 
et in aliorum rebus vel inſtituat vel ſubſtituat haeredes. Et 
ſubſtitutio pupillaris qua pupillo, et exemplaris (ad pupillaris 
exemplum) qua furioſo haeres datur, ſingulis ſunt juris antiqui 
et municipalis Romanorum, nec alibi uſurpata : Quando 1- 
gitur Sempronius vel alius quilibet, Titium ejuſque haere- 
des ſibi haeredes, aut talliae aut proviſionis ſubſtituit, ra- 
tio haud habetur civilis adeundi actus, ſed juris adeundi et 
ſanguinis; ut qui ut alterius haeres ad ſucceſſionem voca- 
tar, eatenus alteri uni forte ex liberis aut cognato ſuo ca 
neceſſitudine junctus ſit, ut alteri haeres eſſe poſſit ſi velit, 
et e re ſua ſit; ſi enim adeunti vel exigua ſpes lucelli afful- 
geat, quod aditurus fit haud dubitandum; fin alterius hae- 
reditas dam noſa fit, nec inſtituentis nec hacreditatis ejus in- 
tereſt ut ei neceſſe fit alienam adire; quae nedum 1nanis 
fed etiam damnoſa ſuam exinaniret quantum libet pinguem 
et opimam: Ut de vaccis proditum eſt per ſomnum a Pha- 
raone viſis adhuc deformibus et ſtrigoſis, etiam pinguibus et 
et nidis devoratis; nec aliquid a ratione vel jure magis alie- 
num eſt, quam ut quod in favorem introdudtum eſt in odi- 
um et perniciem retorqueatur- Adhaec in materia haeredi- 
taria, tam in jure quam praxi et uſu et ſtylo, apud nos vo- 
cabulum haeres non pro eo qui adiit haereditatem, ſed pro 
adituro vel cui adeundi jus eſt ſaepius accipitur; baereditas 
ſiquidem eſt jus ſucceſſionis; et de adeunda (ſecundum do- 
ctores) magis proprie quam de adita dicitur : Ubi enim adita 
eſt et ſucceſſum, deſinit eſſe hacreditas et jus ſuccedendi: Hinc 
eſt quod ubi per łreve de morte anteceſſoris mandatur judici 
1doneo ut inquiri faciat, quis defuncto fit Jegitimus haeres, 
intelligitur haeres habitu et cui jus fit ſuccedendiz non vero 
haeres actu et qui adiit ; de quo cum jam adierit ſuperva- 
canea eljet tam inquiſitio quam aditio. | 
Ib in iſta ſpecie facti luce clarius eſt, ſi quis enim liberis 
orbus, fratres habeat; et inter eos, qui ſibi haeres _— 
| 6c eliet 
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efſet, virum prodigum et obaeratum; et conſulto eo prae- 
terito ſubſtituit ejus haeredes, ut reor, nemo opinabitur 
eum voluiſſe ut ſui haeredes prodigo et decoctori actu hae- 
redes ſint: et quod una via ſolicite curaverat ne fieret fratre 
praeterito, fortunarum ſuarum naufragium et jacturam vo- 


luiſſe fieri alia via fratris haeredibus inſtitutis, ſi haeredes ne. 


dum habitu ſed ac eſſe debeant ; imo aliquando, cum quis 
alterius haeredes ſibi adſciſcit et ſubſtituit, evenire poteſt ut 


inſtituenti haeredes ſint, alteri vero vix habitu haeredes eſſe 


poſſunt ; ſi neceſſitudo et jus ſanguinis haud deſit, obſit vero 
civilis aliqua ratio; ut v. g. fratris haeredibus inſtitutis, ſi 
prae moriatur inſtituens fratre adhuc ſuperſtite, qui ei haeres 
fuiſſet ſi eo quo inſtituens diem obiit tempore deceſſiſſet; 
inſtituenti haeres erit, nec fratris mors operienda erit, et 
tamen ei haeres nec habiru eſſe poteſt qui inſtituenti ſucce- 
dit; ea ratione obſtante quod adhuc ſuperſtes haeredem ha- 
bere nequit, vel ſi fratris haereditas integra et ex aſſe adita 
ſit, adeo ut amplius haeredem habere nequeat, faculta- 
te adeundi per aditionem abſumpta; quia ſi frater cujus 


haeredes vocantur praemortuus fit fine liberis et perduellio- 


nis damnatus, inſtituente poſtea defuncto; ſi alius ſit frater 
qui perduelli haeres foret ſi ad pacem et fidem domini re- 
gis deceſſiſſet, et inſtituenti haeres erit licet neutro caſu ſra- 
tri nes habitu nec actu haeres eſſe poſſet obſtante ſciz. non 
naturali ratione et ſanguinis defectu, ſed jure et ratione ci. 
vil, ob eas quas ſupra memoravimus cauſas. 

„ M QAR pro altera parte aſſeruntur, viz. quod ei quorundam 
ſive opinio ſive error (et magis communis) ſuffragetur; et 


volgo dicitur error communis jus faciat hiſce praeſertim ra- 


tionibus ſubnixus, viz. cum quis vocatur ſub modo aut quali- 
tate ut alteri haeres fit qualitatem nedum adeſſe ſed praeam- 
bulum antecedere oportere, nec inſtituenti haeredem eſſe 
poſſe nifi prius alteri cujus haeredes vocati funt haeres ſit: 
cumque haeres nomen juris fit non perſonae, alterius hae- 
redem non admittendum eſſe, niſi ex inquiſitione alter! 
haeredem eſſe compertum fit ; ex inquiſitione autem al- 
terius haeredem renunciari moribus noſtris nihil aliud eſſe, 
quam alterius haereditatem cernere, et actu adire. Iſtae 


inquam rationes facile diluuntur; nam cum patribus erralle 
utcumque excuſat, errore autem ratione evicto et agnito, nemo 
adhuc errandum eſſe ſentiet: Et communis error quando eſt 
in facto, et circa conditionem aut qualitatem perſonae, ut 
quondam Barbarii Philippi; qui cum ſervus eſſet praetor Ro- 


manus fuit; in iſtq et ſi milibus caſibus, vel ft forte e 
| atus 
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« Jatus vel notarius haud legitimus pro legitima tamen tentus 
« ct reputatus fit, hactenus communis error jus facit ut quae 
« ab is gefta ſunt haud corruant: Publica utilitate poſtulante ne 
publicus et communis error reipublicae noceat : Error au- 
« tem in jure non excuiat nedum jus facit; et qualitas ſub 
& qua vocatur haeres alterius, haud deeſt ſi haeres tit habitu 
&« et proximus, ut ſuperius demonſtratum eſt. Denique qui 
*« brevi reg1s impetrato poſtulat ut judex inquiri faciat an hae- 
« res fit inſtituenti, ejuique tantum haereditatem adit, licet 
« ajteri haercs ſanguinis et habitu et eſſe et per inquiſitores 
„ renunciari debcat. 


« O1#/7. 13. AN eo ipſo quod Sempronii hæreditatem adi- 
« ret Titi! heres; etiam Titii hæreditatem adiifle videatur, 
« cum Titii hæredes Sempronio ſubſtituti tint ; adeo ut provi- 
« ſionis heres Sempronio eſſe nequeat niſi hæres Titii (it, quæ- 
« rendum eſt? Parum quidem interctle videtur utrum 770 
© hxres efle inquifiizone, et poſtea Sempromo ex alia inquiſi- 
6 tione etiam heres efle comperiatur ; an vero ex una et ea- 
« dem inquiſitione, tam Titio quam Sempronio eum bæredem 
&« eſſe declaretur. Cztcrum voluntas et propoſitum (nedum 
© maleficia ſed et) civiles actus diftingut ;z cum itaque Tat 
“ heres, brevi ex caacellaria impetrato, inquirt poſtulat an 
« fit Titio heres, line dubio Tz hæreditatem adit: Id enim 
© unice agit et vult, ut Tito actu heres fit : Verum ubi bre- 
« vi impetrato, de morte anteceſſorts inquirendum curat quis 
% Sempronto heres fit, et clameo ſeu pelitione exhibita petit 
« ut declaretur le hæredem elle Sempronio cum heres proxi- 
mus Titii fit, eo caſu nec adit nec ei propoſitam eſt ullam 
„ niſi Sempronii hæreditatem adeundi. An vero Titii lit hæ- 
res inquiritur tantum obiter, et tanquam de qualitate pre- 
* ambula ; fine qua, Sempronio proviſionis heres elle non 
„ poteſt; non vero ut Titii hereditatem adeat, et ei heres 
% actu fit: ſufficit enim, ut ſuperius diſſeruimus, ut Titio 
* hzres fit ſanguinis et habitu: Adeo in jure 1dem actus ex 
© animo et fine diverlo plerumque diverſos habent et ſortiun- 


* cur effectus, 


* Queſt. 14. NI HIL quidem a religigne judicantis magis 
* altecum eſt quam IIoowroania ca divino et omni Jure 
« vetita ægre tamen vitatur; et quod de Marte et Venere et 
de Vulcan vinculis occultis fed tenacibus in fabulis eit, ve- 
* rum eſt de affectibus animum impedientibus ne verum et 
* juſtum ceruere poſſit, ubi lex et regula haud deeſt, in- 


© terdum 
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&« terdum inſtar Lefbie, colore aliquo eo torquetur, quo affec- 
« tus impellit: Ubi autem lex aut regula deeſt, ſibi homines 
& lex ſunt, ut ait apoſtolus, ſenſu multum diverſo : et ju- 
„ dicantis pro lege affectui gratificandi arbitrium ſibi per- 
« miſſum arbitrantur. 8 itaque quantum fieri po- 
teſt, ne arbitrio, legibus et juſtitiæ inviſo, locus ſit. Licet 
autem fit homonomia in ipſo nomine Heredis, et materia 
* anceps et arbitraria; utrum heres de eo qui eſt actu hæ- 
res, an de eo qui habitu et ſanguinis heres eſt tantum, in- 
„ telligendum fit: Arbitrium tamen videtur iſtis regulis ſub- 
« ftringi et coerceri poſſe. 
© 170, UBICUNQUE alterius heres ad alterius hæreditatem 
cc vocatur, fatis eſt eum alteri hæredem eſſe habitu ; utque ei 
6“ facultas et jus fit adeundi, ſi velit et profit, non vero ne- 
“ ceſſitas ſi nolit aut noceat. | 
4 2d8, TUM materia ſubjecta tum id quod agitur multum 
4 jnſpicitur: Immateria igitur non ſucceſſoria, ubi mentio 
& fit heredis, nec agitur ut ſuccedat fed ad alium finem et 
© effectum, intelligendus eft ſemper heres habitu, non actu; 
E. g. In tabulis nuptialibus {ſeu contractu, quem matrimoni- 
« alem dicimus, ſy nalagma eſt, et mutua ultro citroque obli- 
et gatio; ſponſo enim de dote; ſponſæ de doario cavetur; et 
« [iberis de ſucceſſione: Quia vero obligatio fine actione et 
« executione inanis eſſet, nec uxor nec liberi ſub poteſtate et 
« ferula mariti futuri, contra eum agere queunt; ideo clauſula 
& executiva introducta eſt, qua cavetur, ut actio et executio 
* competat neceſſariis quibuſdam et eorum hæredibus, ad ea 
4 perſeque nda que uxori et liberis ex eo contractu debentur 
aut præſtanda ſunt. Eo caſu ſi aliquis ex hæredibus egerit, 
ex ea clauſula qua ſibi non conſulitur {ed ob ſanguinis et 
6 neceſſitudinis vinculum in aliorum rem officium et ſollicitu- 
* do injungitur; nemo rationis compos nedum juriſprudens 
* opinabitur, eum ſummovendum niſi actu hæres eſſe ve- 
flit; et hæreditati damnoſæ fe implicare, non obſtante juris 
«« regula, Qficium nemini debeus eſſe danmoſim, Haud aliter 
« ſentiendum co caſu quo decimæ (ut plerumque fieri ſolebat) 
* ad longum tempus locantur conductori, ejuſque hæredibus 
6 et aſſignatis; ita ut locatio, durante vita conductoris, et ſe- 
ͤcundum cum trium hæredum ſucceſſive duratura et æquæva 
« fit. Hæredes enim, cum quæritur quamdiu locatio dura- 
5 tura fit, intelliguntur qui ſanguinis et habitu hæredes ſuot, 
* licet non actu: Si enim (ut fæpe evenit) locationis jus 
4 ceſſum fuerit, nec ad hæredem pertiueat, haud credendam 
*« tres hæredes, jure alienato, in aliorum rem alienanti we 
6c redes 
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« redes fore actu, et adituros: Cumque locatio fit conducto- 
« ri, hæredibus et aſſignatis, durante tot hæred um vita, non 
« agitur ut penes hæredes jus iſtud ſemper futurum ſit, ſed 
« ut five {it penes hæredes five ſi ngulares ſucceſſores, ut ejus 
© duratio, cum ex natura locationis perpetua elle nequeat, 
« definiatur ex vita trium hæredum. 

„Sic in judicüs declaratoriis regis, nonintroitus forte aut 
« aliis ejuſmodi et reſciſſoriis, quia non ſunt actiones rei per- 
. ſecutoriæ, nec 11s aliquid dart vel fieri petitur, fed agentis 
“jus tantum aſſeritur et declaratur. Neceſſe tamen ell, ut 
« omnes quorum intereſt conveniantur: Defunctis iis quorum 
intereſſe poterat, hæredes eorum neceſſario citandi ſunt : 
« nec neceſſe tamen eſt ut ſint hæredes ay, et vel adeant vel 
“ repudiant, | 

3110, © UpicunQue haredibus ſanguinis conſulitur, cave- 
& tur tamen ne actu heredes ſint; ne adeundo litibus aut de- 
« bitis haereditarie ſubjaceant: Æquivocum hæredis nomen 
« de eo qui proximus et habitu heres ſit intelligendum eſt, 
« e xemplum fuit inſigne in ea cujus ſuperius meminimus 
« facti ſpecie, cum /ciz. Frater adhuc liberis orbus, fratre 
% parum frugi aut prodigo; ideo eo præterito, fratris hære- 
« des reſignatione facta ſibi ſi non agnoſcautur liberi hære- 
« des ſubſtituit; veritas ne ſi frater ſuecederet etiam ſua pro- 


6 funderet. | | 


© ILLUD quoque addi poteſt, quod inſtrumentis ſponſalitiis 
« cum vir ad ſecunda vota convolat, ſæpius hæredibus pro- 
& {picitur ; ut a ſponſo terre et prædia dentur vel acquirantur, 
e aut ut certa pecuniz ſumma collocetur ſub uſuris; et ter- 
© rarum aut ex lis annui reditus hypotheca: Sed ea lege ut 
* penes conjuges uſusfructus tantum fit, hæredes vero ex 
© conjugio feodum et proprietas; ut ſuperiore ita iſto caſu li- 


„ quet id agi, ne hæredes patri ſuccedant cum ex priore ma- 


« trimonio liberos forte habeat ei hæredes in univerſum futu- 
ros: Liberi vero ex ſecundo matrimonio in terrarum aut 
« annui reditus feudum ex pacto ipfis conceſſum ſuccedere ne- 
* queant, cum penes patrem haud futurum fit: Ea igitur 
© jnterpretatio fieri deher ut id quod agitur et actus valeat, 
« ex evitetur abſurdum ; maximum autem foret fi quod una 
via prohibetur aut cavetur alia eveniat : et dum Charybdis 
„ evitatur, incurratur Scy/la non minus exitioſa 

« Pugſt. 15. SUPERIUs reſpondimus Tiium cjuſque here- 


des, Sempronio in Chirographo ſubſtitutos, ei heredes eſſe 


„ proviſionis: 2uerendium an Sempronii creditoribus tene- 


'* antur? Et quidem dicendum eſt cos tener! et obnoxios efle ; 
| : 6 nam 
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nam omnis hæreditas etiam particularie, et in chirographo, 
„ prædio, aut alia re particulari, eatenus eſt ſucceſſio in uni- 
verſum jus; ſecundum hæreditatis definitionem: Ut nedum 
commoda fed incommoda et onera ad cum pertincant 
et redundent, fed quatenus debitis ſubjaceat et oneri- 
e bus: Quzſtio difficilior nec leves momenti eſt, et alio 
& forte loco ubi de heredibus talliæ et proviſionis et aliis 
6 particularibus hæredibus agetur, magis opportune ventla- 
ee bi tur.“ | 


cc 


8. Tais Latin Treatiſe, being no doubt, digeſted by the 


Author's ſecond and beſt Thoughts, and no leſs accurately ex- 
preſſed; there muſt remain little to be obſerved thereon : Yet 
a few Things may be noticed. 

Taz Author ſtates the Cate of a Bond taken by Sempronius, 
to himſelf, and tailzieing of him by Deceaſe, to TItius his 
Son, and his Heirs and Aſſignies; with Power (neverthelels) 
to Sempronius, to uplift and ditpoſe by himſelt. And, that 
the Fee of this Bond belongs to Sempronus, is clear; ſo that 
he might have diſpoſed upon it in his Lite, without a ſpecial 
Proviſion. And it is further thought, That it ſhould tranimit 
to the Son Titius by a genera] Service: But then the Queſtion 
is, If Sempronius may teſtate, or diſpone it on Death-bed? 
And, no doubt, Titius the Subſtitute would be preferred both 
to his other Heir and his Executors. And further, his expreſs 
Subſtitution may be thought to prefer him ſo as neither 
Relict nor Bairns could here claim an Intereſt ; but ſtill I muſt 


think, this Sum and Bond, being moveable, likewiſe teſtable: 


For, no doubt, the Meaning of our old Law, That a Man may 
do nothing on his Death-bed to the Prejudice of his Heir, was, 
to preſerve his Lands and Heritage ; but could not be meaned, 
that eo 7p/o, that a Man did ſubſtitute to himſelf a certain Per- 
jon in a moveable Bond, he ſhould have no more Power to 


diſpone upon it on Death- bed, or teſtate upon it. Beſides, 


that we may ſuppole, That Titius, here ſubſtitute, is not the 
Heir for whom the Law provides ; and therefore it appears to 
me, more real onable, that Deſtinations ſhould hold as they 
are intended, but not change the Nature of the Thing. And 


thus, in this Caſe, I hold the Bond to be moveable; but diſ. 


poſable both inter vivos and on Death-bed by Sempronius, yet 
fo as Titius ſhould {till he preferred to all other Heirs or Exe- 
cutors, ur even to Relict and Bairns, who ſucceed only by 
Law. And it may be thought, That Sempronius not dilpo- 
lng, 7! ſhould ſucceed by virtue of his bare Nomination; 


and 
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and ſo he would in the Civil Lau But, it may be, we would 
require a general Service; yet this Service ſhould not make 
Titius liable to Debt as Heir, but allenarly in quantum. But 
further, Titius ſucceeding, and then dying; it may be thought, 
That the Sum thouid tall to his Executors as Heirs in mobi- 


libus, and ſo be tranſmitted by Confirmation, notwithſtanding 


it came to Titins by a Service. Theſe T hings may be 
thought ſingular; but the Bond being moveable, as ſaid is, all 
is conſequent. | 


THe Author, in his hid Queſtion, reſolves, That Titius 
ſucceeding as a Subſtitute, cannot charge ſummarly on the 
Bond: But now theſe two are conſiſtent, by the Act 15. 
Par. 1693. 


In the fourth Queſtion, the Author will have the Bond to 
be hereditary, becaule of the Subſtitution; and not only fo 
in the Perſon of Sempronius, but likewiſe in the Perſon of 
Titius But this proceeds only on the Miſtake, as if there 
could not be a Subſtitution in Moveables; and as if a Subſti- 
tution, excluding indeed (but not expreſsly) Executors, ſhould 
theretore make the Bond heritable, Whereas Heritable and 
Moveable, ſhould firſt be defined by their proper Characters; 
and then the FTranſiniſſion ſhould be accommodate. For, it 
appears noways reaſonable, that the Manner of the Tranſmiſ- 


ſion thould change the Nature of the Thing. And might it 


not juſtly appear abſurd, it Titius the Subſtitute having a 
good Land-eſtate, and, it may be, nothing, at leaſt no Money, 
moveable, except the foreſaid Bond; if the fame ſhould 
tranſmit to his eldeſt Son and Heir, not to his younger Chil- 
dren? | ; 


TRE fifth Queſtion on the ſame Bond is, Suppoſe Sempro- 
nits takes a Bond of Corroboration, whether from the ſame 
Debtor or a correus, perinde eſt; it in the Bond of Corrobora- 
tion he makes the Subſtitution to Gaius, Then it 1s viſible, 


that he ſtrikes out Tins, as if he had aſſigned the Money to 


Gaius. But if the firft Bond had been heritable by Infeftmenr, 
2 poſterior Bond of Corroboration, changing the. Subſtitution 
to Gaius, might have made more Difficulty, and, at leaſt, put 
Gaits to an Action. 4, 


Tak ſixth Queſtion, ſuppoſes the Bond to Sempronius to 
be hereditary by Infefrment, but the Bond of Corroboration 
ro 
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to be taken by him expreſsly to his Executors : And it ap. 
pears thereby, that he makes void Semproiius's Subſtitution, 
and the Executor confirming would be preferred to the Sum; 
but yet he cannot have Right to the heritable Security in the 
firſt Bond, unleſs he, by way of Action, compel Sempromuus's 
Heir to denude in his Favours, or at leaſt adjudge from him. 
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Tas /eventh Queſtion puts the Caſe, That Sempronius had 
ſeverals bound to him, and takes a Corroboration from one of 
them only, and therein changes the Subſtitution to Gatns, 
Garts may certainly have the Benefit of the firſt Security, 
either by purſuing all bound in it, or forciyg, for Formality, 
the Heirs of Titius his firſt Subſtitute, to aſſign him againſt 
them. . But this is but a Formality. 


In the eighth Queſtion, the Author takes Notice, That the 
Bond to Sempronius appears to be {till moveable, according to 
the Definition of heritable and moveable Bonds, contained in 
the Acts of Parliament; and therefore moves a Doubt, Whe- 
ther it ſhould tranſmit to the Heirs of the Executors of the 
Subſtitute T:tius- And he thinks that becauſe the Subſtitution 
of Titius to Sempronius makes it heritable in his Opinion, 
Lherefore it ſhould be heritable in its Tranſmiſſion from Titus 
to his Heirs, and not to his Executors, as this Cafe, though 
omitted, had been even defined by the Act of Paaliameut. 
But, all this appears to be gratis dictum, and the truer Account 
of this Matter is above given in the fourth Queſtion. 


ITE nimh Queſtion ſhews why Titius the Subſtitute nomina- 
tim muſt be ſcrved to Sempronius, although he judges that it 
cannot make Titius farther liable as Heir, niſi in quantum ei 
obvenit. But where the Bond is ſimple, it is but from the 
Contagion of the Feudal Law, that a Service is required to 
tranſmit it to Titiys, when expreſsly ſubſtitute, and though, if 
the Bond were hereditary by Inteftmeat in the Perſon of 


Sempronius, there might be fome Reaſon why the real Right 


could not tranſmit to Titius, though ſubſtitute, without a 
Service; for here, we muſt be feudal: yet even in other 
Caſes a perſonal Bond may more eaſily tranſmit than the 
ſame Bond made heritable by Infeſtment. Thus in a Clauſe of 
Conqueſt where Money and Goods, and not Lands, are the 
only Subjects, the Bairns or Heirs of the Marriage are allowed 
to purſuc, even without a Service, But, paſſiug this, put the 


Cafe, That Tics die before Semprenius, then, even where the 
; Bond 
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Bond is but ſimple and perſonal there appears more Reaſon 
that Titus Heir, ſince he was not nominatim ſubſtitute, ſhould 
be at leaſt ſerved Heir in general to Sempromus. 


QuesT1oN tenth, The Author ſtill thinks Titus the Sub- 
ſtitute muſt be Heir: But then he leffens the Matter, That 
there needs no Service, ſceing if the Subſtitute crave the 
Money, it is in Place of an Adition, and no further is needful 
ſince clare conſtat by the Bond, that he is ſubſtitute to Sem- 

onits. Burt then had it not been as good to have ſaid, That 
the Subſtitution is ſufficient without an Adition or entering to 
be Heir: For thus, the Hazard of Repreſentation had been 
ſalved; and yet it is certain, that Titius will be liable to Sem- 
pronius's Creditors in quantum; or, that they will be preferred 
to him. | 


BuT then Queſtion eleventh, the Author ſhews the Dif- 
ference why in the Cafe of an heritable Bond and Infeftment, 
the Subſtitute muſt be entered and ſerved; wiz. to compel the 
Superior to perfect bis Right. But what if the Infeftment were 
only holden of the Granter, who may be charged? Or, eſto 
ic be holden of the Superior, might it not without any great 
Stretch be ſuppoſed, that the Precept of Safine in both Caſes 
did bear a Warrant to infeft both Sempronius and Tits the 
Subſtirure : But this would appear to be too great a Novelty, 
and therefore the accuſtomed Forms mult be obſerved. 


QuesT1oON twelfth, The Author itates the Caſe of Titius 
the Subſtitute his dying before Sempronius, and how Titius's 
Heir ſhould attain to the Right, if he mutt be firſt Heir to 
Titus actually ſerved, and then ſerve Heir to Sempronius ? 
And he inclines to think that Tirius's Heir ſhould be here 
underſtood deſignative tantum; ſo that if Titius's Heir be fuck 
4s may be ſerved Heir to bim, though he be not actually 
ſerved, he may be ſerved Heir immediately to Sempronius. 
And it appears indeed bur reaſonable according to Sempronius's 
Deſtination, which is ever principally to be attended: And 
yet if Titius had ſurvived Sempronius and the Right of the 
Bond had devolved to him as Subſtitute, I thould think that 
the Bond being only perſonal and moveable, as faid is, it 
would fall to Titius his Executors, and not to his Heirs, as 
hath been above diſcourſed, for Semprenzus's Succeſſion is one 
thing, and Titus Succe ſſion quite another. 


QUESTI oO 


160 Doubts and Queſtions in Law, 


_ QuesT1ION | thirteenth, The Author debates if eo ipſo that 


the Heir of Titius enters Heir to Sempronius, he alſo muſt be 
conſtrued to have entered Heir to Titius: And he reſolves, 
That fince the apparent Heir of Tits, upon his Death, may 
ſerve immediately to Sempronius ; this apparent Heir his en- 
tering Heir of Proviſion to Sempronizs, cannot be conftrued an 


entering Heir to Titius But though all this Realoning ap- 


pears probable, yet it is ſtil] obvious that the Subſtitute to 
Sempronius is Titius and his Heirs, and that Tisius's Heir thould 
not be admitted upon his own Afſeition, but firſt cognotced 
as ſuch, before he can be allowed to enter Heir to Sempronius: 
But as I have faid, the ſuppoſcd Deſtination of Sempronius 
over-rules this Matter. | bk SE, 


QutsTION fourteenth, The Author is very careful to ſet 
forth when Heirs are to be underſtood au ſuch, or only de- 
ſignative, that is, ſuch as may be Heirs. And the firſt Cale is 
that which we hive had in Hand, when a Man appoints a- 
nother Man's Heir to ſucceed to himſelf as Heir, tor then the 
other Perſon's Heir is only called defignative. The ſecond 
Caſe is, (which never Man doubted) when certain Perſons and 


their Heirs are named Truſtces in a Contract of Marriage for 


Execution. For certainly, the Heirs of theſe Perſons, are 
not intended to be ſuch au, but only to be underſtood Habitu 
et deſignative. The third Caſe is, that of Tacks ſet for the 
Tackſmeu's Lifetime, and that of two or three Heirs there- 
after. The Heirs here are not intended to be ad Heirs for 
the Duration of the Tack, but only the Lives of ſuch as are 
habitu, and may be Heirs; is regarded: For this Tack may 
be aſſigned, and it will endure to the Tackſman according to 
this Reckoning without the actual entering of Heirs. And 
the fourth Calc infinuate is, When Proviſions are intended for 
Heirs, but ſo as they may not be obliged to repreſent the Per- 
ſon to whom they are Heirs. And in all theſe Caſes, the 
Author will have Hers to be taken deſgnative And why not? 


QuesTION fifteenth, He inquires, Tf Titius the Subſtitute 
and his Heirs, by ſucceeding to Sempronius, ſhould be liable 
univerſally for all his Debts and Deeds? But frſt, Here is no 
Succeſſion in univerſum jus, and therefore not in the Debts 
and Deeds. Szcondly, If Titius ſucceed by virtue of his No— 
mination without a Service, though the Author calls it an 
aditio, yet it is plain that Titius (hould only be liable to Sem- 
pronius's Creditors in quantum ei obvenit, and ſo may be * 
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of Titius's Heirs deſignative ſucceeding as Heirs of Proviſion. 
But the Author remits this Queſtion to be further conſidered 
when the Condition of Heirs of Proviſion and of Tailzie, and 
how far they ſhould he liable to their Predeceſſors Debts falls 
in. In the mean time, it is plain with us, that the Heir 

encral, and Heir of Line ſhould indeed be firſt diſcuſſed : 
Bur this being done, we hold the Heirs of Proviſion or of 
Tailzie to be likewiſe univerſally liable in fo ordine where 
the Tailzie doth not make void the Debts, and this is Hard- 
ſhip enough. And it appears much more reaſonable that an 
Heir of Proviſion or Tailzie, who ſucceeds not in univerſum 
jus ſhould be always allowed, when he comes to be attacked 
by Creditors, to renounce, denude and abandon. 

I HAVE gone through theſe Queſtions, ſet down in Latin 
by the Author; without uſing the ſame Language, as judging 


the Remarks in Engliſh would better ſuit with the reſt of 


this Work, 


Feus. 


NM. IF a Feuar may refute as in the Cafe of other Holdings? 
The Difference being, That Feuda are beneficia, ct 
inwito beneficium nec datur nec retinetur : Whereas Feus are 


Empbhyteuſes, and upon the Matter, perpetual Locations: 


And as in locationibus either ad tempus, how long ſoever, the 
Conductor cannot renounce; ſo there appears to be cadem 
ratio in Feus, | 


S. WHERE all bygones are cleared, a Feuar may, no 
Doubt, renounce: Whether the Feu be Ward, Blanch, or 
Feu. And the ſame may be ſaid of thele Emphyteuſes or per- 
perual Locations, if judged beneficia : Albeit in an ordinary 
Tack or Location the Tackſman cannot renounce, without 
being liable to the Locator's whole intereſſe. 


N. WHETHER there be Non-entry in Feus, and the Life- 
rent-eſcheat of the Feuer doth belong to the Superior, ſeeing 
they are not proprie feuda? And yet it is thought ſapitult 
naturam feudt. | | 

IF there be Non-entry, Whether before Declarator the 
Superior will have Right to the retoured Duty, which is the 
Feu-duty, beſides the Feu- duty to himſelſ; Aud after Decla- 
rator, the full Profits? | 


X | S. A 


ö 


| 
| 
| 
| 
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S. A Non-entry in a Fen-holding, is but the Feu-duty be- 
fore Declarator ; but atter Declarator, the full Profits. And 
if the Feuar be Year and Day at the Horn, we never doubt 
but that his Literent-eſcheat will vake to the Superior. 

THERE is a Queſtion, It the Declarator ſhould be computed 
from the Citation upon the Summons, or, only after Sen- 
tence. And of old it was only reckoned after Sentence; but 
of late, we reckon it after Citation; as if the Vaſſal were 
thereby rendered cantumax But yet if he have any reaſonable 
Defence or Excuſe to propone in the Declarator, the Lords 


do in Equity regard it, and make the Effect of the Declara- 


tor commence accordingly. | 


Feuda Nobilia. 
N. FE UDA nobilia fine nobilitate dari poſſunt : Adeo ut ali- 


quis ab imperatore inve/itri poſſet in ducatu aut comitatu, 
nec tamen dux aut comes fit. Theſ. Beſold. in litera I. 18. 


verbo. Innhabern. def. p. 428. 


S. Tunis holds alſo with us: For though a Creditor ſhould 
adjudge a Dukedom or Earldom, that will not either make 
him Duke or Earl. | | 


Fiar. 


V. 1. * HEN Lands are diſponed to a Perſon, without 

| Mention either of Heirs, or that he is Ftar or 
Liferenter; or that they are diſponed heritably : Dugritur, 
If he be Far? 8 

2. IN Conjunct-fee, where there are no Degrees of Subſti— 
tution whether is the Huſband or Wife Fiar? 

3. When Lands are given in Conjunct fee to the Huſband 
and Wife, and their Heirs; who is Fiar ? | 

4. Ir the Huſband be Fiar; whether at leaſt the Heirs be- 
twixt him and her, are to be underſtood his Heirs; or his 
Heirs whatſoever ? | Jae 

5. Is Lands be diſponed to two Brothers by their Father, 
and their Heirs; if they be both Fiars ex /emiſſe ? 

6. Ir when Lands are diſponed by a Father to two Brothers 


and the Heirs of their Body; if one die without Heirs of his 
Body, whether it be /itb/titutio reciproca ? 


7. WHEN 
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7. Wurx Lands are diſponed ro Huſband and Wife, and 
their Heirs of the Marriage ; and theſe failzieing, the Half 
to the Huſbind's Heirs, and the other half to the Wife's : 
Quaeritur, Whether the Huſband be fo Flar, that the Wife's 
Heirs, failzieing Heirs of the Marriage, will be Heirs of Pro- 


viſion as to the half? 


8. WHEN it is intended that the Wife ſhould be a Joint- 
far: If the Right ſhould not be to the Huſband and her; and 
after their Deceaſe, the half to his Heirs, and the other half 
to her Heirs ? 

9. WHEN a Right is given to two Perſons, and to the 
longeſt Liver of them two, and the Heirs of the longeſt Li- 
ver; who is Fiar? And if the Fee be in pendent! ? 

10. WHEN the Fee is provided by Contract of Marriage 
to Bairns; and accordingly a Right is granted in the fore- 
ſaid Terms, there being no Bairns for the Time: Pugritur, 
When a Child is born, whether the Fee be immedlately in 
his Perſon ? 12 

11. IF it be in ſolidum in his Perſon, and thereafter others 
be born: Qugeritur, Puid juris, and if concurſu faciunt 
partes ? 

12. In Conjunct- fees where there is no Subſtitution, the 
Heirs determine the Fee. 5 | 

13. WHERE there are Degrees of Subſtitution, the Perſo 
whoſe Heirs ſucceed firſt is Fiar; and all the Subſtitutes 
thereafter are Heirs of Proviſion to the Fiar by Progreſs. 

14. WHEN a Bond is taken to a Perſon and his Heirs; if 
his Grandchild by a Daughter deceaſe having no Iſſue, whe- 
ther the Child being Heir, his Father will ſucceed to him; al- 
beit his Father cannot be Heir to the Grandfather, and raves 
hacredes ſhonld-be haeres inſlituentis ? 


S. Ir Lands were diſponed to a Perſon, without mentioning 
his Heirs, and neither bearing the Quality to be in Liferent, 
nor yet the Quality to be dilponed heritably ; but imply to the 
Perſon nominatim + This would be a {ſingular Cale, and might 
appear to be but a perſonal Uſufruct; unleſs a juſt Price were 
made appear to be paid: And yet in plain Law it ſhould be 
repute heritable, and tranſmit to his Heirs. 

In a Conjunct- fee to a Man and bis Wife and their Heirs, 
and no farther Subſtitution, the Fee would be in the Perſon of 
the Man, as dignior+ And yet if the Lands came by the Wife, 
it may be well thought that ſhe is the Fiar : For this is a Spe- 
cialty: and the Cale is but conjectural. 5 

UT 


viton to his Conjunct. 
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Bur if the Huſband be Fiar in the ſaid firft Caſe, and there 


be no Heirs betwixt them, it zs thought the Fee will not go 


to his Heir: For the words ſeem to be plain. But then it 


muſt either be caduciary, or return; neither of which ſeem 


to be intended. | 

Ir Lands be diſponed by a Father, to two Brothers and 
their Heirs, they appear to be both Fiars for their Halves; 
and theſe Halves will alſo deſcend to their reſpective Heirs: 
But being re, as well as verbis conjuncti; concurſu tantum par- 
tes faciunt. 

Ik Lands be diſponed by a Father to two Brothers and the 


Heirs of their Bodies: And one dies without Heirs of his Bo- 


dy; his Half ſhould return or fall: It is true, in the Civil Lau, 
a Legacy being left to two, without adjoining equally betwixt 
them, they were judged to be conjuncti re et verbis; and that 
there was js accreſcendi betwixt them ; and that concurſu tan. 
tum partes faciunt. But it is doubted if this ſhould hold with 


us, in Diſpoſitions of Lands: For even in the Civil Law, it 


held only where one of them failed; but where both once 
ſucceeded, it altered the Caſe. | 

Lanps being diſponed ro Husband and Wife, and their 
Heirs of the eng which failzieing, the half to the 
Huſband's Heirs, and the other half to the Wife's; In this 
Event, the Wife's Heirs muſt ſucceed, as Heirs of Proviſion 
in their Half, to the Huſband; for he, being dignior per ſona, 
and no other Specialty, muſt be reckoned Fiar. 

Ir Lands were diſponed to a Man and his Wife equally be- 
twixt them, and their Heirs : They might be thought to be 
Joint-Fiars, but verbis tantum, ſo that the Wife might diſpone 
upon the half. Bur if the Diſpoſition were to the Huſband 
and his Wife and, after their Deceaſe, the half to his Heirs, 
and the half to her's: I ſhould think the Han (till Fiar, and 
that the Heirs betwixt them would ſucceed to him; and if 
none, the Wife's Heirs, for her half, would be Heirs of Pro- 
viſion to the Man. | TA 

WEN a Right is given to two Perſons, and to the longeſt 
Liver of them two, and to the Heirs of the longeſt Liver; 
Ii/hois Fiar? And if the two Perſons be equal and ſucceed 
an, I would judge them both Fliars concurſu, but ſo as the 
one may not diſpoſe without the other; for in effect they are 


both Fiars, and alſo both Liferenters : But then the longeſt 


Liver will come to liferent the whole, and his Heirs will ſue- 
ceed after him, partly as Heirs to him, partly as Heirs of Pro- 


WHEN 
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- Warn the Fee is provided by Contract of Marriage to 
Bairns, and a Right accordingly granted in the foreſaid Terms, 
there being no Bairns for the Time: Duæritur, When a 
Child is born, If the Fee be immediately in his Perſon? But 
if the Contract and Right upon it be provided to the Man and 
Wife in Liferent, and to the Bairns in Fee; in my thought, 
this is but Stile, and the Man is Fiar, unleſs the contrary were 
expreſsly eee But ſuppoſe it were expreſsly provided, 
That the Parents ſhould only have the Liferent, and the Bairns 
the Fee, the Fee muſt be in pendenti until a Bairn be born; and 
when he is born, he will only have it ſo, that other Bairns af- 
terwards born will ſhare with him, and they will be all equal 
Portioners. 5 

It hath been ſaid, That in Conjunct-fees, the Heirs, when 
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they divide, determine the Fee: That 1s, if the Conjunct-fee 


be to Man and Wife and their Heirs, the Man, as digmor, is 
in the Fee, unleſs the Subſtitution be to the Wife's Heirs. 
But if the Conjunct-fee be to two indifferent Perſons and their 
Heirs, both of them are Fiars and Liferenters: And after the 
Death of the longeſt Liver the Lands will fall to their Heirs, 
that is, to their reſpective Heirs: For even upon the Death of 
the firſt of them, his Half would tranſmit, though with the 
Burden of the others Liferent. 

WHERE there are Degrees of Subſtitution, the Perſon 
whoſe Heirs are firſt in the Inſtitution or Subſtitution is Fiar; 
* all the after Heirs ſubſtitute are Heirs of Proviſion to that 

lar. | 
A Bond is taken to a Perſon and his Heirs, ſecluding Exe- 
cutors: If his Grandchild by a Daughter, being once Heir, 
ſhould deceaſe without Iſſue, his Father will ſucceed to him: 
For the Grandchild, being once Fiar; the Sueceſſion mult be 
ex parte patris. | | 


Fiars of Bonds. 
N. A Box being in theſe Terms, To a Man andhis Wiſe 


and the Heirs of the Marriage; which failzieing to 


the longeſt Liver of them two and the Heirs of the Surviver : 


Queritur, Who is the Fiar? | | 

A Bond being granted to a Huſband and his Wite and the 

longeit Liver of them two in Conjunct- fee; and to one of their 

Sons expreſsly named and the Heirs of his Body: Which 

ailzicing to the Heirs to be procreate berwixt the Huſband and 
| the 
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the Wife; which failzicing to the Wife's Heirs and Aſſignies: 
Queritur, Whether the Fee of the ſaid Sum pertaineth to 
the Huſband, or to the foreſaid Son, or to the Wife? Ratio 
dubitand:, That the Right of Succeſſion terminates upon the 
Wife and her Heirs, which ſeems to import that ſhe is Fiar, 
2do, As to the Son the ſaid Sum being provided to his Heirs 
in the firtt place, it ſcemeth that the Fee ſhould pertain to 
him; ſeeing the Heirs of his Body are to ſucceed in the firſt 
place, and the Fee of Money (as it is faid of the uſufrudus of 
Money, that it is quaſi uſufriuttus) is quaſi feodum et proprietas : 
And properly that is ſaid to be Property which belongeth toa 
Perion aud deſcendeth to his Heirs: And yet it is thought that 
the Fee ot the {aid Sum doth belong to the . Huſband, in re. 
ſpe& the Money being his own was lent by him in Behalf of 
himſelf and the foreſaid Perſons: And albeit when a Bond is 
conceived ſimply wa Huſband and his Wife in Conjunct-fee, 
and to her Heirs and Aſſignies, the is Fiar; for the Reaſon 
forelaid, that it is to belong to her and her Heirs only. Ne— 
vertheleſs when there is divers Degrees of Subſtitution of Heirs 
of divers Perſons and of a Wife in the laſt place, the Perſon 
whoſe Heirs are provided for in the firſt place ought to be un- 
derſtood to be Fiar: And theſe in ſectindis tabulis and in 2 
more remote Degree, to be only Heirs of Proviſion failzieing 
the tormer : And if the Son had ſurvived or his Heirs, it is abſurd 
that they ſhould be Heirs to their Mother and not to their Fa- 
ther ; and that the Mother being Fiar ſhould have Power to 
diſpone of the Sum in Prejudice of her Huſband's Children. And 
albeit the (aid Son's Heirs be firſt named, yet it is thought that 
he is not Fiar, ſeeing he is to be Heir of Proviſion to his Fa- 
ther: As if an Infeftment were granted to his Father and Wife 
in Conjunct-fee ; and failzicing of them by Deceale, to a cer- 
tain Perſon their Son and the Heirs of his Body: The Son in 
that Caſe would be Heir of Proviſion. 

A Bond being granted to a Man and his Wife and longeſt 
Liver of them two and their Heirs; and the Wife having fur- 
vived: Quæritur, It ſhe will be Fiar of the {aid Bond? 

A Perion having inſeft his Creditors for Security of Debts, 
and while they be paid reſpectively: Queritur, quatenus they 
are Flars whether in /oliduim, or ex parte: And qua parte? 


Reſpondetur, They are Fiars proportionally, and ex parte 


„ 


eficiring to their Debt. 


S. A Bond being taken in theſe Terms to a Man and his 
Wile, and the Heirs of the Marriage: which failzicing to the 
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longeſt Liver and the Heirs of the Surviver. I {till think the 
Man Fiar and the Wife only Liferenter ; and that in caſe there 
be no Heirs of the Marriage, and ihe ſurvive, her Heirs will 
he Heirs of Proviſion to the Man. | | 

A Bond being granted to a Huſband and his Wife, and the 
longeſt Liver in Conjunct-fee, and to one of their Sons ex- 
prei>ly named, and the Heirs of his Body; which failzieing, to 
the Heirs to be procreate betwixt Huſband and Wife; which fail- 
zicing to the Wife's Heirs and Aſſignies, whether doth the Fee 
of this Sum pertain to the Huſband, or to the foreſaid Son, or to 
the Wife. And it is thought, that the Money being the Hu- 
band's, the Fee is ſtill in his Perſon, and the Son muit ſucceed . 
to him as Subſtitute. But ſince the Wite here hath an equal 
Intereſt with the Huſband in all that proceeds, and that the 
frſt Diſtinction betwixt-them is to the Wife's Heirs. It may 
be thought it gives her the Fee, for if a Right were to a Man 
and his Wife in Conjunct- fee, and to the Heirs to be procreate, 
not bet wixt chem, but betwixt two abſolute Strangers, which 
fallzielng, to the Wife's Heirs, the Wife may juſtly be thought 
fiar. But this laſt is not caſible, and the Man's Dignity in 
the firſt Cale 1s (till more eminent. | 

A Bond being granted to a Man and his Wife, and longeſt 
Liver of them two, and their Heirs, the Wife ſurviving, is 
only Liferenter, and the Fee is in the Man's Perſon. 

Wag Creditors are infeft for Security of their Debts they 
pear to be Fiars proportionally. 


Fiars in Tailzies. 


M. * 2 Contract of Marriage, Lands being given in To- 

cher, and the Right thereof ſo conceived, that they 
nere diſponed to the Husband and the Gentlewoman in Con- 
janct fee and Liferent, and to the Heirs of the Marriage; 
which failzieing, to the Heirs of the Husband his Body in any 


ther Marriage; which failzicing, to the Woman's Heirs, and 


\gnies whatiomever : Quaritir, Who is Fiar? ANSWER, 
hal there is but one Degree of Subſtitution, (viz. failzieing 
ie Heirs of the Marriage, the Woman's Heirs) the Woman 
Far; becauſe res pertinet ad eos quorum haredibus providetur : 
pit where there are divers Degrees of Subſtitution (as in this 
4c) the Hushand (cujus haeredibus maxime proſpicitur) it is 
ought, ſhould be Fiar; ſecins not only the Heirs of the 
larrlage gotten by him, but in the next Degree, his Heirs of 
other Marriage are ſubſtitute; and in ultimis tabulis, the 


Wifc's 


| Dual e 


Wife's Heirs, and as Heirs of Proviſion to the Huſband: 
And the Huſband having given a Jointure, it is thought to be 


in Lieu of the Tocher, and to belong to him as Fiar, and not 


as ſimple Liferenter. | 

A Bond for a Sum of Money being granted to a Man and 
his Wife, and longeſt Liver of them two, and to their Heirs 
and Aſſignies, ſecluding Executors: And the Wife having fur. 
vived the Huſband, and a Bairn being likewiſe on Lite of their 
Marriage: Quaeritur, Whether the Relic will be Fiar? 

Ir a Bond be granted to two Brothers in the Terms foreſaid, 
and one of them deceaſing having left Children, and the o- 
ther ſurviving having alſo Children: Quæritur, Who is Fiar? 


S. Wax Lands coming by the Wife are diſponed to the 
Huſband and her in Conjuntt-fee and Liferent, and to the Heirs 
of the Marriage; which failzieing, to the Huſband's Heirs of 


any other Marriage; which failzieing, to the Woman's Heirs . 


and Aſſignies: Itis thought, the Husband is Fiar, nam ejus hae- 
redibus maxime proſpicitur; yet the Lands, coming by the Wife, 
and her Heirs laſt, may almoſt preponderate. 
WEN a Bond is granted to a Man and his Wife, and 
longeſt Liver of them two, and to their Heirs and Aſſignies, 
excluding their Executors: Though the Wife ſurvive, ſhe 1s 


only Liferenter, as hath been ſaid. 
A Bond 1s granted to two Brothers, and the longeſt Liver, 


and their Heirs, and both of them have Children. It is thought. 
the Fee divides, and that the longeſt Liver hath only the 


Liferent of the whole, 
Fictio Juris. 
NV. Quæritur, & Debtor being deceaſed, what way can the 
Compriſer he infeft? AxsWwER, The De- 
creet of Reduction putteth the Debtor quœad the Creditor in 
the ſame Cale as if he had not been denuded fizoe juris. 


S. Taz Cale is not clearly ſtated. 
Fiſcus. 
S. Tatrs and the three following Titles, Cammiſſa Fiſco, Flu. 


mina, Flumina Publica, are only Citations: But Flumina Ci 
ſatorum vice ſunguntur in agris tantum non arcifiniix. 
1 Forfeiture 


the 


Flu. 
Cen. 
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Forfeiture. 


N. A Sub- vaſſal being forfeited, Whether his Majeſty's Do- 
| natar will have Right to the Eſtate free of Servitudes, 
and Rights not conſented to by the immediate Superior? 
WHEN the Lands fall in his Majeſty's Hands by Forfeiture, 
or otherwiſe by the ſuppreſſing of Benefices, or any other 
Occaſion; if there be Vaſſals holding of the ſame ; may he 
diſpone the ſaid Lands and Superiorities? Ratio dubitand: ; 
that a Superior cannot interpoſe. ANSWER, There is a Dit- 
ference betwixt Vatlais holding originally of his Majeſty, and 
theſe who hold ab initio of other Superiors: As to the 


firſt they cannot be prejudged fo as to be put to hold of any 


other than his Majeſty, and to be more remote from the 
Fountain: The others are not prejndged, ſecing they are 
put in the Condition they were in formerly: And as the for- 
mer Superior might have diſponed the Superiority, and re- 
ſigned ; fo his Majeſty cannot be denied the ſame Power: 
And his Majeſty's Diſpoſition is fatiane juris equivalent to a 
Reſignation, ſecing there is no other Superior iu whoſe Hands 
the King can reſigu. | 

Tp a Snb-vaſlal, ro a Vaſſal holding of the King, be forfcited 
for Treaſon ; will ſubaltern Rights granted by him fall under 
Forfeiture? Seeing it is pretended that ſuch Forfeitures be- 


long to the King, not as Superior, but jure corone and as 


Prince ; et noxa caput ſequitur: And the King has no Preju- 
dice having a Vaflal. Yet I think that theſe Rights ſhould 
fall, 2:14 reſoluto jure dantis reſolvitur jus accipientis: And if 
the Sub-vailal ſhould forfcit his Lands by Recognition, his 
Vaffal's Right would forfeit: And it is againſt Keaſon, that 
Treaſon being crimen gravius, the Forfeiture and pœna ſhould 
be lebior: And Treaſou 1s crimen feudale and againſt the King 
25 Superior Paramount; Aud as the betraying of a mediate 
Superior will import Forfeiture, not only of the Sub - vaſſal but 
of his Vaſlals ; there 1s the fame or greater Reaſon, that Trea- 
{on againſt the King ſhould have the fame Effect: And the 
Reaſon that the Forfeiture of the Sub-vatlal ſhould belong to 
the King is, becaute the Crime is committed againſt him as 
higheſt Superior. 

Ir the King's immediate Vaſſal ſhould confirm the inferior 
Rights, if there be any Alteration of the Caſe? Seeing the 


- 


King is in place of the Vaſal, becauſe the Crime is committed 


3% alnſt the King 45 Superior, and he ſhould be in no better 
5 Cate: 
* a > 
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Caſe: And the Vaſſal if he were to have the Benefit of the 


Forfeiture, could not queition the ſaid Rights. 

IF a Perſon infeft in a Liferent be forteited for Treaſon, 
will the Liferent expire though he ſurvive? Seeing he is 
nullus, and after Treaſon doth neither tranſmit cedendo nor de- 
linguendo. | 


S. THE Act of Parliament 1690, intitled t for Security of 
the Creditors, Vaſſals, and Heirs of Tuilzie of Perſons for ſcited, 
hath made a great Alteration in this Subject: But it is here 
reviewed more for Argument's Sake than any thing elſe. 

A Sub-vaſial being forfeited; will his Majeſty's Donatar 
have Right to the Eſtate, free of Deeds, not conſented to by 
the immediate Superior? Or, It a Sub-vailal to a Vaſſal hold- 
ing of the King be forfeited tor Treaton, will ſubaltern Rights 
granted by him fall under Forfeiture? And it may he 
thought, fince the Forfeiture here falls jure coronæ rather than 
jure feudali, the King ſhould only have Right to the Superio- 
rity that was in the dub-vallals Perſon. And it ſeems not to 
be here, Reſoluto jure dantis, reſoluvitur jus accipientis; which 
might indeed hold, if the Sub--vaſſal ſhould forfeit his Lands 
by Recognition, to make the ſubaltern Rights flowing from 
him allo to forfeit: But here, the Sub-vaſſal's Right is only 
taken from him per modum pœnæ: Yet what the Author ſays, 
That the Treaſon is againſt the King, wha is the higheſt Superior, 
did hold with us to make the Subalterns alſo forfeir. But if 
the King's immediate Vatlal had confirmed the inferior Infeft— 
ments, as granted by the Sub-vaſſal a me; then the Sub. vaſſal 
had been totally denoded, and the Subalterns could only be 
touched unleſs the Confirmation had been de me. | 

A Perſon intett in Liferent, is forfeited for Treaſon ; though 
by the Sentence he becomes ullus civiliter, yet the Liferent 
will forteit while he lives. 


N. A Perſon being infeft in Truft, and to the Uſe and Be- 
hoof of another: Qugritur, If he commit Treaſon, will he 
forfeit the Right of the Lands to his Majeſty? Secing albcit 
his Right be to the Uſe and Behoof of another, yet he is Val- 
fal; and, as the French ſay, he is homme vivant et confiſquant : 
Aud there is no Rcaſon the Superior {hould be defrauded : And 
the Granter of the Right is to be blamed that he truſted ſuch 
a Perſon. 


8. Ir 
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S. Ir a Perſon infeft in Truſt to the Uſe and Behoof of 
another, thould be forfeited ; unleſs his Infeftment did ex- 
reſsly bear that it was to the Behoof of another, the Right 
would forteit ; notwithſtanding of any other Deed aſcertain— 
ing the Truſt. But if the Iyteftment did expreſsly bear to the 
Behasf, nothing but the Rigour of Forteitures could carry this 


Right. 
NM By the Engliſb Law, though a Perſon diſpone for one- 


rous Caules, he is not liable to warrant unleſs he be expreſs- 
ly bound; otherwiſe the Acquirer js preſumed to take his 
Hazard: But with us no Warrandice is abſolute Warran— 


dice. 


S. W1TH us, in Difpoſitions for onerous Cauſes, no War- 
randice, is abſolute Warrandice : But if granted tor Love 
and Favour, no Warrandice, is no Warrandice. 


N. Sueritur, Ie a Donztar to a Forfeiture has Action for 
Exhibition aud Delivery of Evidents ? 


S. Ir a Donatar to a Forfeiture have perfected his Gift, he 
may, no doubt, purſue for Exhibition and Delivery of the 
Writs of the Lands forfeited. 


N. Tas Vaſſal of a Subject having granted a ſubaltern 
Right to be holden bale, and the ſame not being confirmed 


by the mediate Superior: Quærit, Whether the Sub-vaſlal's 


Right foreiaid, will fall under the Forfeiture of his immediate 
Superior being forfeited ? ANSWER, It is thought that it will 
fall under the Forfeiture, in relipect that if the Perion forleited 
had committed a Crime againſt his immediate Superior, 
whereupon the Lands would have recognoiced or forfeited 10 
him, the Sub-vaſlal's Property would have fallen under the 
Forfeiture ; and there is eadem, if not major ratio, in the Cale 
of Treaſon, the King being Superior Paramount, and the 
Crime againſt him being allo a Crime againſt the mediate Su- 
perior; there being no greater Wrong than to be a Traitor 
to the Superior. ; 
Ueritur, quid juris, If the mediate Superior had confirmed 
the Sub-vaflal's Right? | 
9uid juris in the Caſe of Forfeiture for Treaſon ? And if 
there be a Difference in the Caſe of Forfeiture in Parliament 


and before the Juſtices ? | 
_ | S. A 
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S. A Forfeiture by Sentence of Parliament needs not be 


declared; but if by Sentence of Juſficiar), it is thought it 


ſhould be declared. 


N. Lanps being compriſed, and a Signature being paſt 
upon the Compriſing, but no Infeftment being taken thete- 
upon: Queritur, If the Debtor commit Treaſon in the in- 


terim, whether the ſame will fall under Forfeiture? ANSWER, 


It is thought that it will not, ſecing the Debtor was fully de- 
nuded ; there being no Veſtige of Right in his Perſon ; ſce- 
ing he 15 diveited by the 1 as if he had reſigned, and 
the Superior had accepted the Reſignation. | 

Quæritur, Quid juris, If there were only a Compriſing 
without a Signature? And the Queſtion may be more gene- 
ral, viz. If in all Caſes the Heritor be ſo denuded, that he 
cannot prejudge the Compriſer by any Deed whereupon Re- 
cognition or other Forfeiture may follow, in favours of the 
Superior : otherwiſe a malicious Debtor may, of Purpole, do 
ſuch a Deed to prejudge his Creditor. 

To conſider if there be a Difference betwixt a Diſpoſition 
and Reſignation accepted by the Superior, and a Compriting 
whereupon nothing has followed? 

Item, lx the preſenting of a Signature on a Compriſing to 
the Exchequer, be equivalent to a Reſignation in the Supe- 
rior's Hands, and accepting? | 

Item, Whether a Charge to other Superiors to enter the 
Compriſer, be equivalent to a Reſignation ? 


S. ThE Author judges the Caſe of Lands compriſed and 2 
Signature thereon paſt, but no Infefrment taken, to be the 
{ame with the Caſe of Lands reſigned and the Reſignation ac- 
cepted, but no Infeftment: and that in both Cafes, the Debt- 
or or the Kcſigner committing Treaſon in the interim, forteits 
nothing, becauſe totally denuded. But this is a Miſtake : For 
in thele Caſes, neither of the two is denuded, until Infeftment 
actually follow. | | 

Qu1Dp juris, In caſe there be only a Compriſing, but not completed, 
can the Devtor by any Deed thereafter, make the Lands recognoſce, 
or forfeit, in prejudice of the Compriſer. If the Compriſer be 
not in mora, it were hard that the Debtor could prejudge 
him: Yet in the Caſe of his committing Treaſon, the For- 
ſciture would have prevailed. We muſt here, as in the Caſe 
of Recognition, ſuppoſe the Compriſing to be of the leſter 
Part of the Feu. 

THE 


eller 


[HE 
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Tux preſenting of a Signature on a Compriſing in Ex- 
chequer, appears to be equivalent to a Reſignation made and 
accepted. 

A Charge by the Compriſer to the Superior is, ſince the AR 
of Parliament 1681, held equal t to an Infeftment, to make the 
Compriſing effectual. 


N. Ir, after a Perſon is forfeited, an 2 ſhould fall to 
him, as apparent Heir to any Perſon, he being yet on 
Lite; whether would the ſame pertain to the King, or to 
the next Heir, as if he were deceaſed ? Seeing he is nullus, 


being forfeited, and is not in a Capacity to be apparent 


Heir. 

Ir a forfeited Perſon have Children that are ante-nati, 
whether or not will they be prejudged by their Father's For- 
feiture as to any Capacity or Eſtate belonging to him? 
Whether will they ſucceed to their Grandfather or any Re- 
lation upon the Father's Side; ſeeing their Blood is corrupt- 
ed, __ they cannot repreſent their Father, being zullus, as 
id! 18? 


S. A Perſon is forfeited, but ſtill on Life, if an Eſtate ſhould 
in that interim fall to him as apparent Heir, though he be civi- 
liter mortuus, and not in a Capacity to be ſerved; yet with us, 
the firſt would have claimed the Eſtate. 

THERE 1s no Difference with us, betwixt the ante- nati 
and the peſt-nati in the Caſe of Treaſon committed by 
the Father: For the Diſhabilitation of Children is not ex 
g But it is the Rigour of the Law that taints all the 

ood. | | 


N. A Perſon having married an Heretrix, and being there- 
aſter forfeited : Praeritur, If the Blood of the Children be 
ſo tainted and corrupted, that they cannot ſucceed to 
their Mother? 24s, If the Mother thould not diſpone in 


her own Lifetime, Whether her Eftate will fall to the 


w__ by the Incapacity of the Children, being her apparent 
Els ? | 

An Heretrix being Wife to. a forfeited Perſon, if as long 
as he liveth, the Ning will have Right to the Mails and 
Duties jure mariti ® 240, If ſhe may diſpoſe of her Eſtate 
without his Conſent, ſeeing he is zullus in Law: And yet is 


her Huſband, the Marriage not being diſſolved with the For- 


S. Ir 


telture? 
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S. Ir a Man having Children by an Heireſs, come to he 
forfeited, the Children muſt be e ae before they can 
ſucceed to their Mother, but it were great Rigour to refuſe 
to rehabilitate them. Thus the Huſband of an Heireſs 
being forfcited, his jus mariti and alio Courtely falls to the 
King. But whether ſhe might diſpobe the Fee without 
her Huſband's Content, in cale of his ſurviving the For: 
feiture, may be doubted; but there appears no Law in the 
Contrary. | 


N. A Father having diſponed his Eftate to his Son, with 


Reverſion and Power either to redeem or diſſ one: Quæri- 
tur, If the perſonal Faculty may, notwithitanding, be com- 
priſed during the Father's Life; and may be ued even after 
the Death of the Father? There is the lame Queſtion as to 
Forfeiture. | | 


S. WHERE a Father diſpones to his Son, with a Power re- 
ſerved to alter, the Lands may be comprited from the Father 
by a Creditor, and ſo he would allo foricit them in the Cale of 
Treaſon. | | 


N. A Woman being Heretrix of Lands in Scotland; and 
the ſame being tailzied to the Heirs of her Body; which fail. 
ing, to certain other Heirs ; with the ordinary Clautes irri— 
tant, that the and they ſhould not have Power to prejudge 


the Tailzie: Qraritur, It her Huſband being forteited, 


the Blood be io corrupted, that her Children cannot 
ſucceed, and if their Intereſt of Succeſſion will fall to the 
King? 


S. IT is already anſwered, that the Children of an Heireſs in 
the Cale of their Father's Forfeiture muſt, and allo ſhould, be 
rehabilitate, that they may ſucceed. | 


N. Ir a Tack ſet for an onerous Cauſe, and for Payment of 
Debt, will prejudge the Donatar to the Forteiture ? 

THE Creditor having an Action of Reduction competent to 
him for reducing an Infeftment as being in defraud of him; 
it thereafter the Debtor ſhould be forfeited, and the Creditor 


reduce the ſaid Right; what way ſhall he be infeft ; ſeeing 


he cannot compriſe or adjudge; the Debtor being fot- 
feited? 
1 5. A 
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S A Tack ſet for an onerous Cauſe, and the Tackſman in 
poſſeſſion before the Setter incur Forfeiture, would not have 
been good before the Act of Parliament 1690 ; but now 1t will 
be good. And yet it differs from a Feu, though jus fortius, be- 
cau'e it needs no Conſent of the Superior to eſtabliſh it. And 
by the ſame Act 1690, a Debtor's being forfeited will not pre- 
judge the Creditors. Sec the Act. 


N. THERE being a Minute of Contract anent the ſelling of 
Lands, and the Buyer being thereafter forfeited: Qreruur, 
If the King or his Donatars will have Right to the ſaid 
Minute in the ſame Contract as the Buyer? or if the Seller 
can raiſe a Declarator to be free of the Minute? Seeing 
albeit where there is clear Right and Intereſt belonging to 
a Perſon forfeited, the fame will pertain to the King ; yet 
when a Bargain is only in eri, and there are divers Oblige- 
ments upon the Part of the forfeited Perion, the Seller ought 
not to be in worle Cate, and, in place of a Subject have ſo 
powerful an Adverſary. The Earl of Tarras, and the Heirs 
of Walter Riddel. | | 


S. Ir, after a Minute of Contract for the Sale of Lands, 
the Purchaſer come to be forfeited ; the King or his Donatar 
will jaſt have Right to the Purchaſer's Part of the Minute: 
But in the Proſecution, muſt perform what the Perſon forteit- 
ed was obliged to do. 


VN. Tus Laird of Cæſſioct having acquired from Ca/tlemains 


the Barony of Cafilemains, but not being infeft but baſe be- 
fore the Forfeiture ; Quæritur, If by his Forfeiture, theſe 
wio had Rights holden of Caſtlemains, not confirmed by the 
King, will be in any Hazard? ANSWER, lt is thought, not: 
dceing any Right Ceſnock had to the ſaid Lands, was not as 

the King's Vallal. In which Cafe the ſubaltern Rights would 

have fallen; and Ca/temainss remaining the King's Vaſſal, 

C2/i19ck had only the Right of Property holden of Caſtlemains. 

And as to Caſtlemaiuss Right holden of the King, Ceſnock had 

only jus ad rem by the Contract or Diſpoſition ; ſo that there- 
by the King by the Forfeiture may come to Caſtlemains's 

Right, and force him to denude of the fame ; but it cannot 

be {aid that the faid Eſtate came in the King's Hand by the 

Forfeiture of a Vallal, . 


S. Tüte 
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S. Trrs Caſe we had before. And it is true, that any 
Right Ceſioc had to the ſaid Lands was not as the King's 
Vaſlal, in which Caſe the ſubaltern Right would have fallen, 
but Ca/tlemains remained the King's Vaſſal, and Ceſnock could 
have only the Right of Property holden of Caſtlemains; but 
as to Caſtlemainꝰ's Superiority, Caſtiemains could not interpoſe 
Ceſnock berwixt him and his Vaſſals, but Ceſnock having alſo 
Right by Ca/tlemainss Diſpoſition and Procuratory therein to 
Caſtlemains's Superiority, Ceſnock's Donatar may thereby. attain 
to the ſame, but Caſtlemains's Vaſſals will be ſafe. See above in 
Confirmation. | 


N. Senipronia having Right to certain Lands which are 
Parcels of a Barony feued to her Authors by the Earls of Au. 
gyle, who held the ſame Feu of the Archbiſhops of St An- 
drew's; who did confirm the ſubaltern Rights granted by the 


ſaid Earls: QPueretur, Whether the ſaid Lands belong- 


ing to the faid Sempronia do fall nnder the Forfeiture of 
the Earl of Argyle, notwithſtanding the Confirmation granted 
by the Biſhop, in reſpect the ſaid Rights are not confirmed 
by the King ? 


In anſwer to the ſaid Query, it is thought, that the ſaid | 


Lands do not fall under the Earls Forfeiture, for theſe Rea- 
ſons. | | h 
11270, Tae Earl of 4rgyle did forfeit only what did belong 
to himſelf, Nam noxa caput ſequitur ; and the ſaid Lands 
did not belong to him in Property, but only in Superiority : 
And there is a Difference betwixt the ſaid Caſe, and the Caſe 
of Lands holden immediately of the King himſelf; which by 
the Forfeiture of his Vaſſal are forfeited ; and does return to 
the King as he did give .them pure and free, and without the 
Burden of any other Right granted by the Perſon forfeit, but 
ſuch as the King did conlent to and confirmed: Whereas, in 
the Caſe in Queſtion, the ſaid Earl did not hold the foreſaid 
Lands immediately of the King, but of the Archbiſhop, who 
ſtands ſtill his Majeſty's Vaſſal: And as his own Right is not 


prejudged by the faid Forfeiture, ſo the Right of the Sub-vallal ' 


conſented to and confirmed by him, 1s not prejudged by the 
ſaid Forfeiture. | 

2do, LAN PDS holden of the Biſhop-ward, or which would 
fall into his Hands upon Recognition or otherwiſe by the 
Deed of the Earl of 4rgyle, being diſponed by the Earl to be 
holden of himfelf, will not recognoſce by the Earls Deed in 
diſponing the Superiority er otherwiſe, if the Biſhop had oy 
firme 
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firmed the Sub-vaſſal's Right ; and there is the ſame Reaſon 
jn the Caſe of Forfeiture, in reſpect, by the common Law, 
when Lands do fall and are confiſcate, they fall to the imme- 
diate Superior: And, by our Cutioin in the Cate of Treaſon, 
the King has that Privilege, that the Lands which are forteit 
are confilcate and forfeited to him;  hecauſe the Crime is 
committed againſt him. And therefore the Lands holden of 
other Superiors do forteit to the King, no otherwiſe than 
they would belong to other Superiors, if the Forteiture did 
belong to them; in which Cate the Confirmation of the ſub- 
altern Rights by the immediate Superior of the Perion for- 
feited, would fave the ſubaltern Rights that they could not 
fall under Forte: ure, 
3tio, By the Law and Cuſtom of the Kingdom, it is lawful, 
ſubinfeodare ; and albeit it may be pretended, that if the Bi- 
thop had not confirmed the Feus granted by the Earl of - 
gyle, they would have fallen by his Forteiture, though lawful 
ab initio ſeeing res devenit ad aliam cauſam et reſoluto jure dan- 
tis feſolvitur jus accipientis* Yet, in the Cale of Conti ma- 
tion by the Biihop, there is a great Difference; ſeeing the 
ſubaltern Right doth only depend upon Argyle's Right, io that 
It falleth with it; but has another Foundation whereupon it 
does ſubliit, 772. the Bithop's own Right and the Confirmation 
granted by the Biſhop; and eſpecially in this Cale, ſeeing it 
appears: by the Confirmation that the ſame is granted, not to 
gratify the Sub-yaſſal, and to prevent Prejudice to him by the 
Forfeiture of Argyle, it it ſhould fall out, but in order io the 
Biſhop's own [Intereſt and Advantage, in reſpect by the Con— 
firmation there 1s reſerved to the Biſhop, beſide the Feu duty 
payable to Agyle, a Feu- duty to himielt and his Succeſſors; 
with a Clauic irritant if it be not paid: And fidtone brevis 
mans, the Feuar is in the ſame Cate as if the Biſhop ab initio 
by one Charter had diſponed the ſaid Lands to the Ear] of 
Argyle in Superiority ; and to the Feuar in Property for Pay- 
ment to the Earl of Argyle of the Feu-duty mentioned 1n the 
Charter, and to the Biſhop the ſaid other Duty: In which 
Cale 4rgyle's Forfeiture could not prejudge the Feuar of the 
Right of Property granted by the Biſhop himſelf, nor the Bi- 
ſhop of the ſaid additional Duty. | 
4%, By the Acts of Parliament K. Ja. II. and K. Ja. IV. 
anent the ſetting of Feus, and by Cuſtom ever ſince, the letting 
of Feus was ſo ſpeedful and neceſſary in order to the Policy of 
the Kingdom ; that Vallals are not only allowed but invited to 
ler their Lands in Feu; which in * a general Con- 
| + firmation 


* 
{4 
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firmation of all Feus; fo that the Feuars ſhould not be in Ha- 


zard, either by the Ward or Non-entry, or by any Deed or 
Delict of the Superior; but ſhould be liable only to pay their 
Feu-daties to theſe who ſhould have Right upon occaſion 
of the ſame : And the ſaid Barony being of a large and viſt 
Bounds, albeit it was feued to the Earl of Argyle; yet for the 
labouring and bringing it in, it was neceffary to ſet it in 
Parcels to other Sha holden of him: And the Feus in 
Queition are granted before the Year 1606. 


S. THe Author here ſtates the caſe of a Right to certain 
Parcels of a Barony fened by the Earls of 4rgyle, who held 
the ſame Feu of the Archbiſhop of St. Audreu's, who confirmed 
the ſubaltern Rights granted by the Earl ; 4ndjre/olves, That 
the ſaid Lands do not fall under the Earl's Forfeiture, and 
gives his Reaſons at large. But if, notwithſtanding the Arch- 
biſhop's Confirmation of the ſubaltern Rights granted by the 


ſaid Earls, the Earls remain Superiors, the Confirmations be. 


ing only de me, the Rigour of the ForfMures, according to 


the then Law, would prevail againſt all the Author's Reaſon- 


ing: And nothing could ſave theſe ſubaltern Rights, except 
the Acts of Parliament James II. and IV. anent the Setting of 
Feus. Bur ifthe ſabaltern Rights were granted by the Earl, 
to be held of the Archbiſhops, and by them confirmed; theſe 
Sub- va Hals did no more hold of the Earls, and could be in no 
Hazard by the Earls Forfeiture. | 


N. A Sub-vaſlal holding of a Perſon forfeited, and his Right 


not being confirmed either by the forfeited Perſon's immediate 


Superior, or by the King: 2uaeritur, If his Right will fall under 
the Forfeiture ? Ratio dubitundi, licebat infeodare, et noxa captit 
ſequitur: And yet it is thought it will fall under the Forfeiture; 
becaule, re/oluto jure dantis, &c. And, though it be lawful 
to grant ſubaltern Rights, yet it is always cum ſua cauſa. 

A Superior being forfeited, and his Vaſſal's Right not be- 
ing confirmed, and fo falling : Quaeritur, If his Majeſty ſhould 
confirm the Vaſſal's Right, If that will be habilis modus to ſe- 
cure againſt a poſterior Donatar ? Ratio dubitandi, The Vallal's 
Right being altogether extinct by the Forfeiture, there is no— 
thing to be the Subject of a Confirmation, which cannot be 
of non eig; and the Vaſlal thould have obtained a gift upon 
the Forfeiture. And contra, The Vaſſal's Right not being null 
of itſelf, but ſuch as could not prejudge the King when Fand 


return to him by the Forfeiture of the Superior, becauſe he did 
1 8 0. 
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not conſent to the ſame; his Conſent thereto at any time may 
convalidate the Right before jus be guaeſitum to a Donatar. 


S. A Sub-vaſſal holding of a Perſon forfeited, his Right 
holding of him mult forfeit with him, unleſs. the Sub-infeo- 
dation be ſuſtained by the ſaid Acts of Parliament. 

A Superior being torfeited, and his Vaſſal's Right not con- 
firmed, and fo falling under the Forfeiture : the King's con- 
fir ming of the VallaPs Right cannot but ſecure him againſt a 
poſterior Donatar : For, to ſay, that the Vaſlal's Right be- 
came extinct by the Forteiture eo zp/o, and ſo was not confirm- 
able, is but a Notion : For the Vaſſal's Right was not null in 
itſelt; but only ſuch as could not prejudgethe King in the Re- 
turn upon the Forfeiture, which the King may diſpenſe with. 


N. Ir, after Forfeiture, his Majeſty having granted a Re- 
miſſion, the Perſon forfeited is redintegrated to his Eſtate, as 
if the Forfeiture had not been: Or if he ſhould take a new 


Right upon the Forfeiture ? 


S. Tux King granting a Remiſſion after Forfeiture, reſtores 
the Perſon forfeited intirely, if the Forfeiture was not gifted 
off before. But a Remiſhon will not prejudge a prior Donatar, 
but only exempt the Perion from the Pains, and reftore him 
in ſo far as not gifted, - 


N. WHEN a forfeited Perſon has Right to ſucceed to any 
other Perſon as Heir; fo that not only his own Eſtate, but what 
would belong to him if he had entered Heir, would fall to 
the King by his Forteiture : Quaeritur, Will the King be li— 
able to the Debts of the Defunct, ſeeing he does not lucceed 


to the Traitor's own. Eſtate and Patrimony, but in haered:- 


tatem, quae eft nomen univerſitatis, both as to the debita and 
bona : And there is no Realon that the Defunct's Creditors 
ſhould be prejudged, unleſs they had been in culpa either 
themſelves or their Debtor. | 


S. A Perſon ſorſeited doth not only forfeit his own Eſtate, 


but allo any Eſtate that would fall to him as apparent Heir: 


And the King or his Donatar will be liable to no Debts of the 


Defun& : For it is vain here to pretend that a Forfeiture 


carries the wuntver/itas bonorum, and ſo ſhould include debiia as 
well as bona: For in every Cele it carries the univerſitas: And 
the Innocence of the Creditors ſignifies nothing in auy Caſe, 
Bur ſuch was the Rigour of Fortcitures, notwichſtauding op 
| | ne 


180 Doubts and Queſtions in Law, 


t c Anthor's Moderation. And it is known, That in theſe 
{ſtrict Times, when a Man's eldeſt Son, his Father being on 
Life, came to be forfeited, the Exchequer refuſed a Religna- 
tion from the Father in favours of any other Perion, though 


the Father was moſt innocent; but on purpole, that they 


might make the Succeſſion devolve upou the Son forfeited. 


N. His Majeſty having preſented, upon Forfeiture, a Vaſ— 
ſal; If that Superior thould be thereafter forfeited: Quaeritur, 
Tt the Feu not being confirmed, will fall under Forfeiture? 
Ratio dubitandi : The Feuar is in the ſame Condition with our 
Sub-vaſlals ; fo that if he do not apply for Confirmation he 1s 
liable to the ſame Hazard. And yet on the other part it may 
be thought, that the Reaſon why Confirmation is neceſſary is, 
becauſe when Lands return to the King they return as they 
were given free of all Rights and Burdens, but ſuch as the 
King did conſent to, which doth ceaſe in this Caſe; ſeeing the 


King is not only Conſenter to the Sub-vaſſal's Right, but is 


Author by the Preſentation. 


S. Wren His Majeſty, upon a Forfeiture, preſents a Val- 
fal in place of the Perſon forfeited, if that Superior to whom 
the Prelentation is made {hould be thereafter forfeited, 
the Feu, not being confirmed by the King, would in the Ki- 
gour, fall under the Superior's Forfeiture ; but contrary to all 
Reaſon, that a Perſon ſhould forfeit a Right through the Crime 
of his Superior, when he 1s preſented to that Right by the 
King himſelf, which ſeems to be more than an ordinary Con— 


_ firmation. 


N. A Perſon baving committed Treaſon, and thereafter his 
Kinſman' to whom he might have ſucceeded, being decented : 
Qigeritur, If that Defunct's Eſtate will fall to the King. or go 
to the next Heir? Ratio dubitandi : That there {ſeems to be a 
Difference, betwixt the Cale in the fifth Queſtion of the Title 
Heir, when a Perſon being apparent Heir, and having Haere. 
ditas delata before he commit Treaſon, the fame thould fall 
to the King; ſeeing he was Haeref habitu, and had jus radlicatum 


in his Perſon before his Treaſon, and therefore forfeits the ſame _ 


to the King, Whereas in this {aid other Caſe, when the Suc- 
ceſſion fell, the Traitor could not have any Right in his Per- 
jon being lus and incapable of Succeſſion : So that it can- 
not be faid that he is Iegilinuis and propingilior haeres. 


S. Tho 
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S. Tro' this Caſe ſeems to differ from that of an apparent 
Heir having haereditas delata before he commit Treaion, for 
here the apparent Heir commits the Treaſon before the haere- 
ditas delata, and ſo when he was nullus and incapable of Suc- 
ceſſion: Yet according to the late Rigour all would have 
gone with the Forfeiture. 


N. A Perſon holding Lands ward of the King did pive 
Infetrment to be holden of himſelf blanch, and the tame being 
coatirmed by the King, the Granter was thereafter forfeited, 
ſo that the Sub- vaſſal did come to hold of the King: Quaeritur, 
Whether he will hold as he did formerly, or ward as his im— 


mediate Superior did? 


S. Ir by the Confirmation being a me he did hold of the 
King, the Forfeiture will not prejudge his Holding; but if 


| the Confirmation was only de me, though it ſave from the 


Forfeiture, yet it will not prejudge the King as to the Ward- 
holding, more than an ordinary Conſent of the Superior, and 
the next Retour will return the Lauds ward, 


N. A Perſon being apparent Heir both in Land and heritable 
Sums, but not being ſerved Heir; and being forteited after 
the Deceaſe of his Predeceſſor Quaeritur, It he doth forfeit 
not only the Lands but the ſaidother heritable Eſtate? ANsWER, 
It is thought there is a Difference betwixt Lands, and any o- 
ther heritable Eſtate ; ſeeing the apparent Heirs is obliged to 
enter to his Lands, to the Effect the Superior may have a 
Vallal liable to Service or other Duties; ſo that his not enter. 
ing is delictum, vel quaſi ; and the Lands are in Non-entry : 
And he is in the ſame Caſe in Relation to the Superior, as if 
he were entered : Whereas, as to any other heritable Eftate, 
he needeth not own or claim the ſame but if he pleaſes; and 
he capnot have Right unleſs the ſame be ſettled upon him by 
a Service: And confequently cannot forfeit that which is not 
his. Vide ſupra, in the Queſtion concerning Ce/nock's Forfei- 
lure. ; 


S. Ir an apparent Heir both in Lands and heritable Sums, 
but not being ſerved, come to be forfeited after the Death of 
bis Predeceſſor, he forfeits not only the Lands, but the heritable 
Sums: For tho? the apparent Heir not entering to Lands puts 


tte Lands in Non-entry; yet the apparent Heir is no more obliged 


te 


I; 
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to enter into the Landsthan unto Sums ; forthat the Difference 
liesnot here : But it is the Rapacity of the Forfeiture that claims 
whatever might have fallen to the apparent Heir forfeited; 
notwithſtanding of the Author's laudable Moderation. 


M. A Bond being granted to an Engliſhman, but bearing 
Regiſtration in Scotland; and being granted by a Scotſman: It 
the Perſon Creditor be guilty of Treaſon, whether it will fall 
under Forfeiture in England, or Scotland? 


S. IT will fall under his Forfeiture in England. 


N.“ Cum eſſent Senipronio duo filii, primogenitus, patre adhuc 
vivo, perduellionis damnatus fuerat : Poſtea, patre mortuo, 
* utroque filio ſuperſtite (nam perduellis fuga fe ſubduxerat) 
« de haereditate patris ambigitur, an ad primogenitum et ex 
« ejus perſona ad fiſcum pertineret? Nam jure civili, quod 
« indigno aufertur fiſco quaeritur. Et jure noſtro, haeres 
*« apparens Majeſtatis damnatus, nedum ſua, fed bona haere- 
„ ditaria, praedia quae ſua forent, fi adita eſſet hacreditas, 
« amittit, et ad fiſcum transfert. OY 

* Sed diſtinguendum, et multum intereſt, an filius, prae- 
* mortuo patre, crimen poſtea admiſerit; an vero (ut in caſu 
5 praedicto) ante patris obitum Majeſtatis reus ct damnatus 
& {it : Priori caſu, cum primogeniti perſona adhuc integra fit, 
* confeſtim a morte patris dies cedit, et haereditas ej delata 
c eſt; adeo ut qui etiam patre ſuperſtite haeres fuerat in ſpe, 
jam incipit haeredem eſſe habitu, et ſpe certa et radicata, 
& cum libuerit actu et aditione haeres futurus: Si igitur poſtea 
% maximam capitis diminutionem patiatur, haereditas ipſi de- 
& lata, et jus ſuccedendi in fiſcum tranſtt: Altero vero caſu, 
« filio ante mortem patris damnato, haereditas patris morte 
*« nec delata eſt, nec deferri potuit, utpote poena ſervo, et qui 
& in jure nullus, nec perſonam habeat in qua ſucceſſionis jus 
& radices agere queat : His conſequens eſt, fratrem juniorem 
e patri hacredem fore; quia abſurdum eſſet, patrem a crimi. 
ene alienum, et forte tam ſuis quam familiae meritis com- 
« mendatum, ex delicto filii nihil amittere dum viveret (noa 
enim caput ſequitur) morientem autem tum bona tum fam!- 
“ liam et memoriam perdere: Nec perduellis aut fiſci melior 
ce debet eſſe conditio, quod damnatus poenae ſe ſubtraxerit: 

Et extra quaeſtionis aleam eſt, ſecundogenitum patri nae- 


redem futurum, primogenito patri praemortuo. ; 
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«20, In iſta ſpecie facti ſuboritur quaeſtio viz. Si venia data 

© reftituatur primogenitus, an frater deſinit efſe haeres ? Et qui- 
« dem diſtingnendum eſt, 1920, An cum reſtituitur, haereditas 
« integra et ex aſſe adita fit, fratre ex inquiſitione haerede re- 
« nunc1iato, et in omnibus quae patris fuerant praediis inveſti- 
« to (cum enim terrae in hacreditate ſunt, ante inveſtituram 
e haud cenſetur eſſe aditio) iſto caſu, reſtitutio quae eſt ex gra- 
« tia, nemini nocet niſi concedenti; nec admitti jus fratri 
% quaeſitum: Et quod rite conſtitutum et quaeſitum eſt 
* haud corrult, etſi caſus evenerit a quo incipere non poterat. 

* 31:0, Sin reſtituatur primogenitus, haereditate nondum ulla- 
« tenus adita; eo caſu quia res adhuc eſt integra, et ſublato 
*« obice per reſtitutionem, qui oberat ne haeres eſſe poſſit; in- 
« cipit haeredem eſſe habitu, et aditione actu haeres erit. 

„to, Haereditate partim adita partim non, fratre in qui- 
© buſdam terris inveſtito, in quibuſdam haud ſaſito; noviſſimo 
« iſto caſu, frater in jis quidem terris in quibus inveſtitus 
« eſt haereditatem retinebit; in reliquis, primogenitus hae- 
res erit. Tantum adeo diſcrimen eſt inter jus inchoatum 
et id quod penitus conſummatum et quaeſitum eſt: Multa 
* enim cadunt inter calicem ſupremaque labra. 

S. THE Author propones here a Cale in Latin. Sempronius 
had two Sons: The eldeſt, in his Father's Life, is found guil- 
ty of Treaſon ; but both being alive at the Father's Death, 
the Queſtion is, ho ſucceeds * The ſecond, or the firſt ? 
And /e puts a Difference of the eldeſt Son's committing the 
Treaſon after the Father's Death, or before: For, if 
after, then he was haeres habitu, and ſo forfeits to the Filk ; 
but if before, the Succeſſion could not devolve upon him, and 
therefore mult fall to his younger Brother, eſpecially ſince it 
were hard in this Caſe to make the innocent Father forfeit his 


Eſtate. But though this Reaſoning be probable, yet the Ri- 


gour of Forfeitures would have prevailed. 

Tux ſecond Queſtion, is, If a Remiſſion ſhould be granted 
ty the eldeſt, would this reſtore him againſt his Brother ? Bur this 
ſuppoſes the Brother to have ſucceeded, which in the Rigour 
of Forfeitures could not be; but if he had ſucceeded, the elder 
Brother's After-reſtitution ex gratia coùld not prejudge the 
younger Brother entered, but if at that Time the younger 
vere not entered, the elder, upon his Remiſſion, might enter. 

Tas Author puts a farther Cafe of the younger Brother's 
being ſerved before the elder's Succeſſion ; but being only in- 
ft in Part, and not in all the Lands when the elder got his 
kemifion. And he divides che Succeſſion to the vounger for 

what 
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what he is infeft in, and to the elder for what remained: Bur 
in good Law the younger being firſt ſerved in ſpecial, and to 
all the Lands. ſhould carry all of them notwithſtanding of the 
intervening Remithon ; for, it is the Service that gives the 
Right, aud what follows is but Execution. 


Tavs I have gone through the Author's Title of Forfeitures, 
Writ, no doubt, before the Act of Parliament 1690, which to 
much the more commends the Author's Moderation, that 
Forfeitures were then in their Rigour and Vigour. But the 
faid Act of Parliament hath now regulate this whole Matter of 
Forfeitures, as to Creditors, Vaſſals, and Heirs of Tailzie ; and 
yet not ſo thoroughly as might have been expected after the 
great Abuſe of Forfeitures. The Act ftatutes and ordains, 
That no Forfeiture ſhall prejudge Tackſmen, Creditors, Superiore, 


or Heirs of Entail therein mentioned, nor Huſbands or Wives of 


the Perſons for feited, but that all Tacks clad with Paſſeſſion before 
committing of the Treaſon where the Treaſon is open and notour, 
or before Citation in the Proceſs of Forfeiture, where tne Treaſon 
it latent, ſhall defend againſt the Forfeiture of the Seiter. But 
what Reaſon for the Diſtinction, if the Tack be ſet before the 
Committing of the Crime, and Poſſeſſion duly apprehended 
before Sentence: For theſe ſeem to be the juſter Meaſures, 
though Poſſeſſion be not apprehended before the Crime when 
notour, or before Citation, when latent. 

THEN the Act adds abruptly. The Detts being always upon 
record, by being regiſtrate or Diligence done thereon, but exprel- 
ſes not diſtinctly, if this Recording of Diligence thould be, as 
in the Cale of Tacks, before the Crime when notour, or be- 
fore Citation where the Crime is latent, although this appears 
to be the Meaning, but without any Reaton ; for, if the Debt 
be lawfully contracted before the Crime, and the Creditor 

wholly innocent of the Crime, there is no Reaſon that he 
ſhould forfeit his Debt for not Recording ; a Point arbitrary to 
the Creditor, and not enjoined by any La'v. 

THE Act goes on. © And that all Eſtates forfeited ſhall 
* be ſuhject to all real Actions and Claims agaiiſt the ſame, 
% though they be not raiſed nor inſiſted -in within the fix 
Fears preceding the Forfeiture.” And this takes off in- 
deed the Rigour of the quinquennial Act Ja. VI. Parl. 9. 
cap. 2. But then it“ excepts bygone Feu-duties, Annualrents 
* and other annual Preſtations, for which no Diligence don: 


< within the ſaid five Years.” But what Reaſon for this Ex- 
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ception, when nothing more ordinary nor innocent than to 
forbear exacting of theſe Duties and Preſtations, eſpecially 
when the Right thereof is commonly ſo well eſtabliſhed. 
Then the Act goes on. The Eſtates. forfeited ſhall be 
« ſubject to all true and lawful Creditors, whether perſonal or 
« real for their principal Sums allenarly.” But why not alſo 
for their bygone Annualrents; If,“ as it follows in the Act, 


« their Debts and Claims be contracted and founded prior to 


* the Committing of the Treaſon, where the Treaſon is open 
or prior to the Citation where the Treaſon is latent, as was 
« above diſtinguiſhed.“ But here there is no Word of Record- 


ing, which ſeems to be required above: And in effect this Part 


of the Act ſeems to be rather the Rule for Debts than what 1s 
above ſaid about Recording. | 

THE Act ſubjoins an Exception of Debts contracted after 
the open Rebellion and Riſing in Arms: But that Exception 


was not needful, becauſe not de regula ; which is only of Debts 


contracted before the Treaſon, when open aud notour, 

THe Act goes on, © That forfeited Eſtates ſhall likewiſe 
be ſubject to all the Caſualties due to the Superior, either 
before the Forfeiture or thereafter, by opening the Eee: 
« And that in the ſame Manner as if the ſaid Tacks, Actions, 
« Debts and Caſualties had been ſer, raiſed, contracted, due, 


Hand confirmed under the Great Seal, before Committing of 


„ the Crime.” And this Clauſe has a Retroſpe& upon all a- 
bove; but what ſhould be meant by Caſualties due to Superiors, 
either before the Forfeiture, or thereafter by opening the Fee? 
Certainly, this thereafter by opening the Fee, if by the Forfei- 
ture, requires a Diſtinction. But then the Act again excepts 
annual Preftations, which is above ſaid to be groundleſs. 

As to Tailzies, The Act ſecures them, if regiſtrate, conform 
to the Act of Parliament 1685: But what it adds, © That the 
« Deeds whereby a Faculty reſerved in a Tailzie is exerced, 
« ſhould be inſert in a public Regiſter, or contained in a Con- 
« tract of Marriage,” is groundleſs; ſince the Deed may be 
lawful, and alſo innocent, though neither in a Regiſter, nor 
in a Contract of Marriage. But ſee the Act; for in this 
Part of it there are allo Words wanting. 

Bor upon the whole, it had been a ſhorter and clearer Act, 
To diſcharge the Pain of Forfeiture, even in Treafon: For 
Death and Eſcheat ſeem to be ſufficient in all Crimes; and El- 
cheat alſo with Death, roo much; ſeeing Death may juſtly 
be reckoned the ſufficient as well as the juſt Puniſhment of a- 
ny Crime whatſoever ; And what more is infliged, doth only 

Aa affect 
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affect and aMi® the innocent ; but ſignifies nothing as to the 1 
reſtraining ot the Crime. And this appears to have beq the b. 
Law of GOD, That the Son ſhould not ſuffer for the Fa- 
ther's Tranigreſſion. | | Q 
01 
Forisfamiliation. « 
N. UZRITUR, Ir the granting of a Proviſion to a 15 
Dh importeth Forisfamiliation, fo that the Child = 
cannot claim a Bairn's Part? Or, if it be to be conſidered what 0 
the Subject of the Proviſion is? viz. Whether it be heritable * 
or moveable : Seeing in the firſt Caſe it ſeems that the Provi- be 
fon being out of a different Subject, ſhould not exclude from H. 
a Share of the Moveables? Fg 
$. NoProviſion to a Child, whether in Heritables or Note- ** 
ables, imports Foristamiliation to exclude from claiming 2 Pg 


Bairn's Part, unleſs it be expreſsly given in Satisfaction: And 
when not given with this Quality, the Bairn's Part may be — 
claimed: But with this Difference, That if the Proviſion be 
in Lands to a younger Son or Child, it ſeems not intended to 
be collated; but if it be in Money, ſuppote heritably ſecured, 
it ſhould be collated. And this appears from the Nature of the 
Subject: For, when a Man provides Money, he principally in- 
tends the Money, and not the Security : But when he provides 
Land, he ſeems to give it per modum prœcipui, as given from 
his Heir, and not to be collated. 

[T is true, a May's Heir in Lands may offer to renounce and 
collate, that he may draw his Part of the Executry with the 
younger Children, if he think chat better: But there he hath 
no Intereſt in the Executry, until he renounce; whereas in the 
former Caſe, a younger Son provided to Lands, hath ſtill an 
Intereſt in the Executry, unleſs it be intended that he ſhould 
be excluded, either by an expreſs Excluſion, or that which 
ſee ms to be implied in the Nature of the Proviſion. 


Funeral Charges. M. - 

N. IF Funeral Expences ſhould be deduced as a Debt off the I there 
whole, or only off the Dead's Part ? e 

Ir the funeral Charges for burying the Huſband, ſhould af. I not. 
fect the whole moveable Eſtate, or the Dead's Part? ANSWER, N ,1.,, 


It hould affet the Dead's Part; ſceing it is not a Debt For "0K 
| tracte 
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tracted during the Communion: And the Dead's Part cannot 
be uſed or employed better than to bury him. 

Ir the funeral Charges ſhould be deduced iu relation to the 
Quot, ſo that the Quot ſhould be only of the Dead's Part free 
of the ſaid Debt? AxsWeER, It is thought, it ſhould not be 
deduced, for the Reaſon contained in the preceeding Query. 

S. FUNERAL Expence {h»uld be deduced as a Debt 6” 
whole of the Executry, and not only of the Dead's Part, for it 
is a Debt of Nature and privileged to all other Debts. 
 FuxERAL Charges for burying a Huſbaud, the Author ſays, 
ſhould affect the Dead's Part only, becauſe not a Debt contract- 
ed during the Communion ; but it was indeed contracted long 
betore, nam ommi nuto mor iendum eſt, and was undoubtedly the 
Huiband' Debt even during the Commuuion. And thus if 
the Wite thould die before the Huſband, her funeral Charge is 
allo to be deduced off the whole. | 

Tag Quot is now diſchargcd; but if it were not, the fuue- 
ral Charge would fall to be deduced as any other Debt. 


G. 
Geſtio Haeredis. 


NM. IF an apparent Heir meddle by entering to the Poſſeſſion 
of Lands, whereof the Defun& was in Poſſeſſion; but 
his Title is found thereafter to be void; will his med- 
dling import Behaviour et aditionem paſſive. 

S. Tats Title ſhould be more properly geſtio pro herede. If 
an apparent Heir intromit with Lands in the DefunQ”s Poſſeſ- 
lion, it preſumes againſt him; but if the Defunct's Title were 
found to be void, the Preſumption ſhould alſo evanith, even 
though the Intromiſſion were more penal than it is. 


Gf . 


NV. TY late King having granted to a certain Perſon the 

Gift of an Office at his Majeſty's Preſentation ; 
there is a Gift of the ſaid Office granted to another Perion by 
one having Right by a late Gift to preſent to the ſaid Office; 
notwithſtanding that the Perſon who had the former Gift 
ad vitam or culpam is yet living and is not deprived : And it is 


now defired, that his Majell y ſhould not ouly ratify the _ 
ate 
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late Gift, bot that of his certain Knowledge, proper Motive, 
and by virtue of his Prerogative he ſhould give a new Gift of 
the ſaid Office; revoking and annulling the former Gift 
granted by the late King to the preſent Incumbent; 
and giving Power to the Perion to be preſented by rhe new 
Gift, to enter preſently to the Exerciſe and Benefit of the 


faid Office, by himſelf and his Deputies: And ordaining the 


preſent Incumbent to deliver up the — oy ; and recom- 
mending to the Lords of Seſſion to conſtruct his Majeſty's Gift 
with the greateſt Latitude that their nobile officium can allow: 


And containing a Promiſe to ratify in Parliament. 


2 


Dueritur, Whether a Gift of the Tenor foreſaid be ac- 
cording to Law; It is anſwered, That the ſame is altogether 
againſt Law and Form, for theſe Reaſons. 

Imo, By the common Law there can be no valid Gift of an 
Office or Place, unleſs the fame be vacant, and the Manner 
of Vacation expreſt in the Gift; ſeeing the Office belonging 
to another who has Right to and in Poſſeſſion thereof, the 
ſame is not in the Hands and Power of theſe who has Right 
to preſent, ſo that they may give the ſame. 20, If it be 
pretended, that it may be taken periculo petentrs, and that 
the Incumbent may be thereafter deprived or may deceaſe; 
and that the Gift may be effectual in either of the ſaid Caſes: 


Such a Pretence is both againſt common Law and our 


Practique; ſeeing it imports votum captandæ morits : And, by 
an expreſs Act of Parliament, Gifts of Eſcheat ſhould not be 
given before they fall by Horning: And there is the fame 
Realon as to all other Gifts. 3770, That a former Gift 
granted, by the late King, who undoubtedly had Right to 
give the ſame, ſhould be revoked and annulled without a 
previous Citation of the Perſon concerned; and without 0 
much as a Hint of any Reaſons why this Right ſhould be 
taken from him, 1s a Streach not only againſt Law and Form, 
but againſt Humanity and Juſtice, which is defined jus ſum 
cuique tribuere, et neminem ladere. 4to, That, what cannot 
be done in Law and Juſtice, ſhould be deſired to be done by 
virtue of his Majeſty's Prerogative, is an Injury to fo jult a 
Prince; and it is of a dangerous Preparative that his Majeſty's 
Prerogative ſhould be pretended for Favours to private Per- 
ſons, that are unjuſt and illegal. 5, Whereas it is deſired, 
that it ſhould be recommended to the Lords of Seſſion, to 
conſtrue his Majeſty's Gift, if it ſhould be granted, and if 


there thould be any Queltion upon the ſame; with the great- 


eſt Latitude that their nobile Mic may allow; the {aid 


Deſire 
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Deſire and Stile is illegal, and without any Precedent ; and 
ſhould not be a Precedent hereafter : Seeing there ought to 


be no Prelimitation upon the Lords of Seſſion: And it is their 


Duty, and may be expected from them, that they will con- 
ſtrue his Majeſty's Grants according to Law and Juftice : 
Aud their nobile officium; being as the higheſt Judicatory, to 
do Juſtice according to Law, they have no Latitude to recede 
from the ſame. 


S. A Gift of an Office being granted by the King ad vitam 
aut culpam, another gets Right by a latter Gift, to preſent 
to the ſaid Office, the firſt Donatar being ſtil] on Life unde- 
prived, and it ſeems the King has been prevailed with to rati- 
ty this ſecond Gitt and revoke the former, and to deſire the 
Lords to interpole their Authority, and likewiſe to promiſe to 
ratify in Parliament. The Author juſtly ſays, That this 
ſecond Gift is againſt Law and Form. Aud it 1s like the 
Caſe may be remembered. 


Gift of Eſcheat with Backbond. 


N. II a Backbond do ſo affect the Gift of Eſcheat, that the 
1 Donatar cannot aſſign the ſame? 1 


S. Tu Donatar cannot aſſign the ſame but with the Bur- 
den of the Backbond? 


Gifts of Forfeiture. 
N. 12 being diſponed by his Majeſty, as being in 


his Hand upon Forfeiture, conform to a certain 
Decrect of Forfeiture mentioned in the Right, with the 
Clauſe cum 0914 jure; and the King having, the time of the 
granting the Diſpoſition, Right to the Land as being in his 


Hands for committing another Deed of Treaſon after the 


former; whereupon there was not a Decreet the Time of 
the Diſpoſition : Qreritur, If the ſaid former Decreet be 
taken away, Whether the Donatar will have Right to the 
Lands upon the ſupervenient Deeds, and new Decreet of 
Forfeiture following thereupon? Ratio dubitandi, The ſaid 
Right is upon a ſpecial Ground; et cauſa limitata Iimitatun 
producit effectum. And the Clauſe cum omni jure is only 
clauſula executiva; and is only to be underſtood of inferior 

Rights 
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Rights to Mails and Duties, by Reaſon of Ward, Non-ertry, 
or otherwiſe; and not of the Right of Property upon other 
Grounds. e 


S. THovucH this may be doubted in ſtrict Law, yet the 
King's Gift ſhould be amply underſt-od: And if the ſecond 
ne was incurred, though no Decreet thereon the Time 
of the Diſpoſition, it may be thought, That the Gift ſhould 
ſtill hold, as given cum omni jure; and, that the Donatar 
may, by virtue thereof, proſecute the new Treaſon, to have 


the {ame declared for further Confirmation of his Gilt. 


Gift of Recognition. 


N. A Girr of Recognition, bearing Lands holden of the 

King Ward to have been diiponed, but not ſpeci- 
fying the ſame; or ſpecial as to the Lands, but nor as to 
the Perſons in whole Favours the Diſpoſition is made: If it 


will be valid: 


S. A Giſt of Recognition of Lands in general, as holding 
Ward of the King, but uot ſpecifying the ſame; or, though 
ſpecial as to the Lands; yet not expreſſiug the Perſon in whoſe 
Favours the Diſpoſition is made, that is, the Perſon to whom 
the Lands were unduly diſponed; the Gift is imperfect; and 
It is ſcarce thought that ſuch a Gift could be granted: But 


it ſhould not be regarded, unleſs renewed. 
Recaguitto . at 6 20e Claaþ40. Scelrepine 2 


e Gift of Ward. 


N. 1 Superior having gotten a Gift of his own 
Ward, either to himſelf or to another for his Be- 

hoof, gratis: Duæritur, If the Sub vaſſals may claim the 
Benefit of the ſaid Gift, and to be fre: of the ſaid Ward? 
Ratio dubitandi, That in effect the ſaid Gift is a Diſcharge of 
the Ward; which being diſcharged to the Superior is diſ- 
charged to the Sub-vailal, whole eker falls in Ward only 
conſequentially: And on the other Part, as the Superior and 
Donatar to the Ward, may take Advantage of the ſame both 
againſt the Vaſſal and Sub-vaſſals; the Vaſſal ought not to be 
in a worſe Caſe than another Donatar. : „NS. 
Ward holduig uabolihid ty 1 a-l JufsSceBrohemel3 IT! US. 
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S. Wuen a S-hz2rior, or another to his Behoof, gets the 
Gift of his own Ward; his Vaſſals may juſtly claim the Be- 
nefit of it: For, though another Donatar might diſtreſs the 
Vallals, yet it ſeems contrary to the feudal Contract betwixt 
the Superior and his Vallals, that he ſhould take the Gift of 
his own Ward, and turn it upon them. 


If Gifts of Ward and Non-entry prejudge ſingu- 
lar Succeſſors ? 


NM. HERE are ſome Caſualties which are Fruits of Su- 

1 periority, and have tractum temporis as Ward and 
Non-entry, Cc. And thele being gifted will be effectual, 
during the whole Time of their Endurance; as to the Gran- 
ter aud his Heirs: But there may be Queſtion as to ſingular 
Succeſſors: Whether the Donatar will have Right to the 
Ward and Non-entry, for Years after the Giver is denuded ? 
Ratio dubitandi; that reſaluto jure dantis reſoluitur jus acci- 
pientis; and ſuch Gifts are of the Nature of Aſſignatious to 
Mails and Duties, which are not effectual but during the 
Right of the Cedents: And the Ward and Non- entry do be- 
long to the Superior by reaſon he wants a Vaſſal to ſerve 
him; and the ſingular Succeſſor having that Prejudice, he 
ought after his Right to have the Benefit of the Caſualties, 
Vide Liferent-eſcheat. Queſt. 7. in Lit. E. 


S. IT is true, that theſe Caſualties of Ward and Non- entry, 
have fractum temporis and will endure all their Time; but 
being like Aſſignations to Liferents, that transfer the Right; 
and not like Aſſignations ro Mails and Duties, which are but 


annual Ceſſions, they will operate agiinſt the ſingular Suc- 


ceſſor. 


Goods belonging ro Rebels at the Horn. 


N. A CREDITOR having affected the Moveables of the 

Defunct, by confirming himſelf Executor-Creditor ; 
aud having got Poſſeſſion of the ſame whereby he is ſatisfied 
of his Debt: Quæritur, If the ſame may be evicted from him 
by a Donatar to the Defunct's Eſcheat? ANSsWER, It is 
thought, they cannot be evicted: . Seeing, in favorem commercii, 
Goods belonging to Rebels may either be diſponed and given 
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by themſelves in Payment of their Debt, or poinded or other- 
wile affected, before Declarator and Diligence, done by the 
Donatar to affect the ſame. 


S. A Creditor having affected the Moveables of a Defunct 


by confirming, and having got Poſſeſſion of the ſame, whereby 


his Debt is fatisfied; a Donatar to the Defunct's Eſcheat 
cannot evict them. For, fit, A Gift of Eſcheat is reckoned 
but a Step of Diligence, and hath only Preference as it is pro- 
ſecuted. And ſecondly, Qui ſuum recipit, condiftione non tenetur, 
And thus a Rebel may even by himſelf diſpone for Pay. 
ment of Debt, much more may his Goods be poinded be. 


fore Declarator. | 
Bebel 2 loming . doncauway ht by 0. 2 Geo. Taue 
Grana Creſcentia, 


See C T Seel. T's et 209: 


N. VXV/ HAT is the Reaſon for the Aſtriction of grane 
| creſcentia ® ANSWER, Fevars are in effect colon and 
perpetual Tackſmen; and they ought not to be in better Caſe 


than Tenants, whoſe grana creſcentia were upon the Matter 


thirled, the Food and Expences of Labouring being dedu- 
ced, it is thought the Tenant will have no more than will 


entertain him. 


S. Grana creſcentia, in an Aſtriction, includes the Limitati- 
ons of Food, Seed, Expence of Labour, and Teind. 


Great Seal. 
N. A GieT of the Eſtate belonging to Baſtards or forfeit- 


ed Perſons whereupon there was no Infeftment, be- 


ng granted under the Great Seal: Quæritur, Will it be 
valid? Ratio dubitandi, The ordinary way of paſſing ſuch Gifts 


is under the Privy Seal, 


S. A Gift of Baſtardy, or Forfeiture, whereupon no Infeſt- 
ment needful, though paſt under the Great Seal is yet valid, 
albeit the Privy Seal is the ordinary way; for majus here 
may be ſaid includere minus. | 
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Heir. 


ChiLD being ſerved Heir to his Mother, and 
thercafter the Child's Father being ſerved Heir 
to the Child: Qu itur, If he can be ſaid to be 
Heir of Line to his own Wite, and ought to be 


N. 


diſcuſt before other Heirs? 


S. Tux Father here appears to be Heir of Line by Pro- 
reſs to the Mother, as the Child was immediately; and ſo 
ought to be diſcuſſed before other Heirs, 


N. A Woman being married to a Baſtard, and having a 
Child; Queritur, As the Child will ſucceed to the Mother, 
whether the Child having no other Heirs, his Father being a 
Baſtard, (ſo that he cannot have any cognati upon the Father's 
Side) will his Mother be Heir to, him? Ratio dubitandi, That 
by the common Law the Mother does ſucceed; and as the 
Child does ſucceed ratione cognationis and Relation to his Mo- 
ther, it ſeems that for the ſame Reaſon the ſhould ſucceed to 
him, the Relation being mutual. 


S. Tas lawful Child of a Baſtard will ſucceed to the Mo- 
ther. And if the Child die, his Father, though a Baſtard, 
may be his Heir, (fee Baſtard, above) but not the Mother: 
For, with us, there is no Succeſhon ex parte matris; and the 
Reaſon of Cognation betwixt the Mother and the Son, will not 
reciprocate. «7 "> 


N. Quæritur, Ir a Son of a former Marriage having Right 


to ſucceed by Subſtitution, in the Caſe where the Father pro- 
vided Lands to the Son of a ſecond Marriage, and the Heirs 
of his Body; which failzicing, to the Father's other Heirs 
and Aſſignies, for Implement of his Contract of Marriage, 
there being no other Children of the ſecond Marriage, muſt 


he be Heir to his Father; the Subſtitution being (as ſaid is) 


in favours of the Father's Heirs? Ratio dubitandi, That in 
many Caſes, the Word Heir to another Perſon than the Per- 
ton De cujus Juccelſione agitur, it is te he underſtood Dares 
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habitu vel potentia et non actu; as if upon Conſiderations a Bro- 
ther ſhould paſs by his Brother of purpoſe, and failzieing his 

own Heirs ſhould ſubſtitute the Heirs of his Brother's Body: 
But in this Caſe, it would ſeem by the Obligement of the ſaid 
Contract of Marriage and the ſaid Right, he has intended 
that he ſhould he repreſented himſelf, failzieing the Heirs of 
his Marriage. Vide the tenth and eleventh Queſtions in the 
Title, Succeſſor titulo lucrativo, Litera S. 

Ir that ſhould be the Conſtruction : Quæritur, Quid juris, 
If the Son of the ſecond Marriage ſhould deceaſe, the Father 
living; ſeeing the Son of a former Marriage cannot be ſer- 
ved Heir to his Father ? Ss 


S. Ir the Lands were provided in Fee to the Son of the 
ſecond Marriage, it does not appear how the Son of the firſt 
can ſucceed otherwiſe than as ſubſtitute to him by Proviſion; 
for he cannot ſucceed as Heir properly to his Father, who 
was not in the Fee, and no Need of a Service to make him 
Heir N But if the Son of the ſecond Marriage 
ſhould deceaſe, the Father living, then the Son of a former 
Marriage could not be at all ſerved to his Father. But in 
this Caſe, as Heir deſignative to his Father, he will ſucceed 
7 * of Proviſion to his Brother, even in the Father's 

ite, 


VN. Laps being entailed to divers Perſons ſubſtitute, and 
the Heirs of their Bodies; which failzieing, to the other 
Heirs of Tailzie ſucceſſive; Quæritur, If one of the faid 
Heirs of Tailzie be forfeited before the Death of the Perſon 
in Fee, leaving Deſcendents of his own Body; whether will 
the next Heir of Tailzie ſucceed? Ratio dubitandi, Becauſe 
the next Heir who would ſucceed, failzicing the forfeited 
Perſon and the Heirs of his Body, cannot be ſaid to be proxi- 


mus; ſeeing the Children of the Traitor are nearer : And 


S n „ : 
though they be nulli and mortui civiliter they are not naturali- 


ter nulli- So that they being incapable, and the others not 
having jus ſanguinis, it may appear quod nullius eſi pertinet ad 
regem. It is thought, that the neareſt of Kin ſhould exclude 
the Fiſk ; ſecing gui ſunt nulli, they are not to be conſidered 
as to any Effect; and eſpecially in that which is odious and 
excluſive: And it is hard, that the Eſtate ſnould be forfeited 
by the Crime of a Perſon who had never Right to it. 


S. By 
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S. By the Act of Parliament 1690, this Forfeiture could 
not prejudge the next Heir of Tailzie. But if that Act had 
not been made, the Forfeiture of the ſaid Heir of Tailzie, 
though before the Death of the Fiar, would have made the 
Lands to forfeit, if ever the Succeſſion had devolved upon 
the Perſon forfeited, 


chaving as Heir, 


N. UA ratio, That the owning a Title of Honour, and 
, ſuting in Parliament, doth not import Behaving as 
Heir; and yet the owning and intromitting with a Sword, or 
Armour, or any thing elſe, will import geſlionem? ANSWER, 
That Creditors beiug to be ſatisfied out of the Goods and 
Eſtate belonging to a Defund Debtor ; if the apparent Heir 
doth meddle with any Part of the ſame ; eo 1þ/o adit paſſrue, 
quia miſcet ſe rei which ſhould be liable to the Executor's Exe- 
cution: But a Title of Honour is not ſuch an Intereſt as 
could be any way liable to the Creditor; and the apparent 
Heir, in owning the ſame, non libat hæreditatem. 
QAuæritur, Ir a Ratification by any apparent Heir of a 
Right granted by the Perſon he was to ſucceed to, being yet 
on Lite, will import ge/tronem? Ratio dubitandi, TI hat he 
could not be Heir, nor gerere during the Defunct's Lifetime. 
And on the other part, The Ratification is granted hecauſe he 
is apparent Heir, and might queſtion the Right. And as one 
may be liable paſſive by accepting a Right in the Defunct's 
Time, whereby he is Succeffor ritulo lucrative; lo he may 


behave by a Deed in the Defunct's Time. 


S. Tag Owning a Title of Honour; and fitting thereby in 
Parliament, doth not import behaving as Heir; though the In- 
tromiſſion with any Part of the moveavle Heirſhip would do 
it. And the Reaſon is, That Honour tranſmits by the Bleed, 
and not by Service; and Creditors can have no Intereſt in it. 

A Ratification by an apparent Heir of a Right granted by 
the Perſon he may ſucceed to, that Perſon being ſtill on Life, 
will import no Geſtion; though if this apparent Heir had ac- 
cepted a Right from the Defunct in his Time, it would have 


made him liable pafſrve, or Succeſſor titulo lucrativos For, this 


Accepting of a Right is præceptio hæreditatis: Whereas the 
R of the apparent Heir tranſmits to him nothing. 


Heir 
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Heir of Conqueſt. 
N. TP HERE being three Brothers, and the middle Bro- 


ther having an Eſtate, and decealing after the 
Deceaſe of his elder Brother, who had divers Sons; and the 
younger Brother being on Life: Quæritur, Who will ſucceed 
to the middle Brother as Heir of Conqueſt? Ratio dubitandi, 
1970, The younger Brother being Heir of Line; and who 
would be Tutor to the Children of the middle Brother, if he 
had any; it may be doubted, if there ſhould be a Repreſenta- 
tion in Conqueſt; the Heir of Conqueſt not being properly 


Heir? 2%, Conqueſt aſcending gradatim, Whether would 
the youngeſt or eldeſt Son of the elder Brother ſucceed as 


Heir of Conqueſt, being both collateral to the Defunct ? 


S. Witn us, The eldeſt Son of the elder Brother prede- 
cealed, would ſucceed as Heir of Conqueſt; hecauie there is 
a Repreſentation in Conqueſt: And as it would aſcend to the 


elder Brother if on Life, ſo his eldeſt Son comes in his Place. 


Diſcuſſion of Heirs. 
N. A PzrsoN having provided his Eſtate to bis Dau ghter, 


with Power to diipone and redeem, is obliged, that 
if he ſhould make uſe of that Power in prejudice of his 
Daughter, he and his Heirs-male, and Succeſſors in that Eſtate 


and Dignity, ſhould be obliged to pay a certain great Sum of 


Money at the firſt Term after his Deceaſe: Qudritur, Whe— 
ther his other Heirs or Executors, and not only the Heir- 
male, will be liable to pay the ſaid Sum, at the leaſt in jub- 


fedium ; the Heir-male being firſt diſcuſt ? 


Lueritur, Quo ordine a Succeſſor tituls lucrativo ſhould be 


diſcuſt? ANs WER, It is thought, That he ſhould he diſcuſt 


before the Heir of Tailzie, being in effeQ a general Heir, 
unleſs Lands be diſponed to an apparent Heir of Tailzie: In 
which Caſe he ſhould be conſidered as an Heir of Tailzie. 
WEN the Order of Diſcuſſion is renounced; If the 
Heirs of Tailzie or Proviſion may have Recourſe for their 
Relief againſt the Heir general. who by Law is firſt liable 
5 Debts, albeit as to Creditors that Order be renoun— 
ccd? 
S. A 
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S. A Man having provided his Eſtate to his Daughter, 


with a reſerved Power to redeem; obliging himſelf and his 
Hcirs-male and Succeſſors in that Caſe, to pay a certain Sum 
of Money to the Daughter, after his Deceate ; his Heir male, 
upon Redemption, will be firſt liable to pay the Sum: But 
then his other Heirs and Executors will he likewiſe liable in 
ſujrdium ; the Heir-male being firſt diſcuſſed. | 

Tak Author ſays well, I hat a Succeſſor titulo lucrative is 
to be underſtood as general Heir, ſeeing he was alioqut ſuc- 
ceſurus; and lo he would be underſtood as Heir of Tailzie, 
it as ſuch he had ſucceeded by the like Preception, unleſs it 


ſhould be thought enough, to make him liable in quantum. 


Wu the Order of diſcuſſing is renounced in favours of 
a Creditor, the Creditor is obliged to obſerve none: But yet, 
the Heirs of Tailzie and Proven, 1H diſtreſſed, will ſtill have 
R-courſe for Relief againſt the Heir-general : For, as to him, 
they themſelves are in ſome reſpe& Creditors. But in good 
Law and Reaſon, a Creditor {hould be obliged to obſerve no 
O der of diſcuſſing : He takes his Debtor bound, Perſon and 
Goods, and all that repreſent the Debtor ſhould be equally 
liable to him, whatever Relief they may have among them- 
ſelves. And fo, hetwixt Heir and Executor there is indeed no 
a, albeir they have their Relief the one againſt the 
other, | 


Heir and Executor. 


N. IFTS of Ward, Marriage, Non. entry, do theſe 
belong to the Heir or Executor? ' ANSWER, They 
are in rem, and {ome has tractum, and therefore belong to 


the Heir. 


S. A Gift of Ward or Non- entry in the Donatar's Perſon, 
though it have tractum temporis, falls under the Donatar's 
moveable Eſcheat; and therefore, it may be thought, 
ſhould fall under Executry, the Executry being rather 
broader than the fimple Eſcheat as to its Extent in Move- 
ables : But for the Gift of Marriage, if the Marriage be de- 
clared and the Avail found, it is thonght to belong to the 
Donatar's Executors ; and even though it were not declared, 
it is the Gift that makes the Right, and though the Ground 
may be poinded for the Avail decerned, it militates not againſt 


lie Execator's Right. But this Queſtion has been — be- - 
ore, 


j 
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fore, and how theſe Caſualties do fall when in the Superior 
Perſon and not gifted, hath been alſo above conſidered, 


N. A Perſon being obliged by a Bond to diſpone Lands, for 
a certain Price, and the Creditor having charged upon the 
{aid Bond, and being content to pay the Price, and in the 
interim the Debtor deceaſing : Puxritur, If the Creditor ob- 
tain a Decreet for iin Ang rg. againſt the Heir, whether the 
Party bound to dilpone, his Heirs or Executors will have 
Right to the Price? ANSWER, It 1s thought, that the Heir 
will have Right ; ſeeing there 1s no Sum due to the Party 
bound; but if he diſpone, which is only in obligatione, the ſaid 
Sum becometh due upon his Diſpoſition; and is not due to 4. 
By but to a Perſon who is to diſpone; and the Heir only can 
diſpone. 1 

Ir by Contract one of the Parties has diſponed and is obli- 
ged to infeft in Lands; and the other is obliged to pay a Sum 
of Money as the Price. Quæritur, If the Seller deceaſe before 
the Diſpoſition be fulfilled, whether the Seller's Heirs or Exe- 
cutors will have Right to the Price? Ratio dulitandi, The 
Heir only can fulfil, and therefore onght to have the Price; 
and on the other part, the Heir 1s liable to fulfil by the Diſpo. 
ner's Obligement. But the Diſponer having taken an Oblige- 
ment to pay the Price in Favours of himſelf, his Heirs and 
Executors, the Sum by the Act of Parliament ſhould pertain 
to Executors; and it appears that the Diſponer, in place of his 
Lands, intended to have a perſonal and moveable Eitate. 

WHAT is the Reaſon of Difference betwixt the laſt and for. 
mer Caſe ? AxNxsu ER, In the laſt, there is a moveable Oblige- 
ment for Payment of Money ; and in the other, there 1s no 
Obligement upon the Creditor, but upon the Debtor to diſpone; 
bat lo far if the Diſpoſition be made, a Sum is to be paid, 
which cannot be paid but to the Diſponer's Heir after his De. 
ceaſe, who only can diſpone, the Debtor's Executors can have 
no Right to the fame; and it was in the Creditor's Option to 
charge for Implement or not, ſo that the Money was not in 
obligatione but in condition? or modo, if Implement ſhould be 
craved. 

THESE Queſtions have been conſidered above. And it 1s 
thought, if the Seller had diſponed by a Difpoſition a Part, and 
the Buyer had given Bond for the Price, that this Bond and 
Price would belong to the Seller's Executors; for the Seiler 
followed the Faith of the Buyer, and took his Bond in Satis. 
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been paid to him, and which in that Caſe would fall to his Ex- 
ecutors. But the Bargain by way of Contract may ſeem to 
have a different Import, for there the Seller's Heir muſt not 
only E as he muſt do in the former Caſe; but the Buyer 
may be thought to have a Right to retain the Price, until he 
get the Diſpoſition on the Sefſer's Part fulfilled : But ſtill it is 
thought that the Right of the Price being in obligatione, will 
fall to the Seller's Executor, not to his Heir. And ſo the Dif- 
ference betwixt this Caſe of a Contract and that of a Bond to 
dilpone, ſeems to be, that in the Caſe of a Bond to diſpone, 
the Price comes to be due ex conditione upon the Offer to diſ- 
pone, which is in the Creditor's Power to exact or not; and 
therefore the Price ſhould fall to his Heir diſponing; but in 
the other Caſe of a Contract, the Price is indeed in obligatione, 
which makes it fall to the Diſponer's Executors, and yet It 
may ſtill ſeem hard that the Diſponer's Heir ſhould be obliged 

to perform, and the Price go by him, eſpecially when the 

Bargain was concluded by way of Contract, which makes the 
Diſponer's Part and the Buyer's Part more connected than if 
the Bargain had been by a ſeparate Diſpoſition on the one part, 
and a Bond upon the other. For, here the Diſponer's Heir 
remains ſtill Party- Contracter, and can only charge for the 


Money, becauſe he only can offer the Diſpoſition. 


N. WHEN an Order of Redemption is uſed, and the Money 
conſigned, and thereafter the Perſon againſt whom the Order 
i uſed deceaſes ; Quæritur, Whether the fame will belong to his 
Heirs or Executors? AxswER, It is thought, it ſhonld belong 
to the Heir, for the Reaſon foreſaid in the laſt Query; eſpe- 
cally ſeeing an Order of Redemption may be uſed againſt an 
apparent Heir; and if that apparent Heir ſhould after Conſi- 
pnation deceaſe, the Money could not belong to any repreſent- 
ing him, who had no Right; and therefore it can belong to 
no other, but to the Heir, who {hould be thereafter Heir, and 
infeft, and ſhould renounce: And therefore it is thought, that 
the Money being the Redeemer's Money, and upon his Hazard 
until Declarator, it is never Money of the Perſon againſt whom 
the Order is uſed until Declarator; and then being his ½ he- 
die, is moveable, and belongs to his Executors. | 

Ir a Wadſet be granted to a Man and his Wife, and the 
longeſt Liver of them two, and the Heirs of the Marriage, &c. 
and an Order of Redemption be uſed and declared againſt the 
Huſband, and thereafter he deceafe ; whether in that Cale, the 
Money conſigned will be heritable, and ought to be given up 

to 


; 3 
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to be emploved for the Wife in Liferent, and the Heirs in Fee? 
ANSWER, Affirmative. 


S. Ir the Perſon againſt whom an Order of Redemption is 
uſed, ſhould die betore it be declared; the Money will belong 
to his Heir, who only can renounce : But in the mean time, the 
Money being in effect the Redeemer's, and conſigned upon 


his Hazard, it is not properly his againit whom the Order is 


uſed until Declarator ; and then Declarator being obtained, it 
will belong to his Executor; that is, the Declarator being oh. 


tained againſt the Debtor in the Reverſion. But if it be ob- 


rained (as the Order may certainly be uſed againſt av apparent 
Heir) it will not at all belong to him, far leſs to his Executor: 
but muſt remain conſigned until there be an Heir in Cale to 
renounce ; and he renouncing, will get the conſigned Money; 
and then, and no {ooner, it will fall to his Executor. 

A Wadlet being granted to a Man' and his Wife, and the 
Jongeſt Liver, and the Heirs of the Marriage, and an Order of 
Redemption being uſed and declared againſt the Huſband; in 


that Caſe, the Money conſigned ought to be re-employed for 


the Wife in Liferent. But ſeeing the Money as to the Dehtor 
in the Reverſion becomes moveable after Declarator, though 
the Wife's Right of Liferent in the Wad{et ſhould be prefer. 
red in the Equivalent; yet it may be thought, that the Fee of 
the Money thould fall ro the Huſband's Executors, as it would 
certainly have done if the Wife had not been concerned: And 
they ſhould have it with the Burden of the Liferent. 


VVA Bond being ab initio heritable by Obligement to in- 
feſt, and Infeftment thereapon ; and thereafter there being a 


Bond of Corroboration granted for the ſame Sum, but not he- 
ritable ; bearing to the Creditor only his Heirs and Executors: 
Dueriuur, Whether the Sum be heritable or moveable, 
Ratio dubitandi, The fame is due, both by an heritable and 
moveable Bond; and the moveable Bond being poſterior, 
ſeems to be a Novation of the former, et poſter iora 
derogant prioribus. Et contra, the ſaid Sum is due {till 
upon Infeftment, and the ſubſequent Bond is only in a. 


* cefſorio; lo that jus principale et primordiale is more to be con- 


ſidered, as to the Queltion concerning the Nature and Quality 
of the Right. 


S. Ir, in this Caſe, the Bond of Corroboration were granted, 


with a Cautioner or additional Security; it might be thought 
: only 


1 


<1 . 
14 


only acceſſory, and the Sum ſtill remain heritable. But if the 
Corroboration coutain additional Security, it looks like a No- 
yation, even though it may accumulate; for ſuch may be 
thought his Mind who takes the Corroboration. 


Heirs Male. 


N. FaTHER, his eldeſt Son being dumb, of purpoſe to 

exclude him, as belng unable to manage, doth by a Bond 
of Tailzie ſetile his Eſtate upon another Son, and the Heirs 
male of his Body; which failzieing ro his other Heirs 


male; with a Proviſion, That his faid other Son and his 


Foreſaids ſhould be obliged to entertain the elder Brother: 
And if the ſaid dumb Perion ſhould at any time have the Fa- 
culty of Speaking, he ſhould ſucceed, and the ſaid Bond ihould 
be void: Queue, If the Brother who has got the Eſtate de- 
ceale before the elder, without Heirs of his Body; if the elder 
Brother would ſucceed to him, as Heir male? ANS WER, It is 
ſo evident, that it was intended, that the elder Brother ſhould 
not ſucceed, except in the Cale forefaid, it he ſhould have the 
ſaid Faculty of his Speaking ; and the faid Tailzie being made 
of purpole to ſeclude him: It is thought, that he cannot ſuc- 
cecd by virtue there; and his Heirs male is to be underſtood 


his other Heirs male, by the dumb Perſon, who is excluded. 


S. Tk Father ſeems to have intended by this Tailzie, to 
exclude the eldeſt Son, that he ſhould not ſucceed even in thc 
Caſe of the Brother's Deceaſe without Heirs male of his Bod; 
but ſince it was not ſo expreſsly provided, the eldeſt Son , ay 
be thought to be excluded by the Father in the Caſe provided, 
and yet reſtored by the Law, in the Event happening, for 1t 
ſeems hard that this Exclution thould be extended farther than 
expreſſed. 


Obligements in Contracts of Marriage in Favours 
of the Heirs therecf. 


N. A PERSON being obliged by his Contract of Marriage 

1 with a ſecond Wife, to reſign certain Lands, for an 

Infefrment to himſelt, and the Heirs male of the Marriage; 

and to employ allo L. bo, ooo for the Heirs of the Marriage; 

and his eideſt and only Son of the firſt Marriage being bound 

by a Bond granted thereafter, for Implement of the jaid _ 
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tract of Marriage, in the ſame Manner as if he had been obli. 

ed hy the Contract; and the Father having according]y re. 
1.4 and taken Infeftment: and the Son of the ſecond Mar. 
rage being infeft as Heir of Proviſion, in the Lands provided, 


as {aid is, in Favours of the Heirs of the ſaid Marriage: Pug. 


rizur, If the Son of the firſt Marriage, being after the ſaid Con- 
tract infeft in the Fee of the Father's other Eſtate, will be lia- 
ble to relieve the Heir of the ſecond Marriage of the Debts 
contracted after the faid Fee, as Succeſſor titulo lucrativo; or 
being bound for his Father, as ſaid is: Upon that Pretence, 
That his Father ought to perform the Obligements of the 
faid Contract cum effect; and to free the Heir of the ſecond 
Marriage of his Debts? It is thought, That the Contract being 
once fulfilled by taking the Infettment foreſaid, and by em. 
ployiag of the ſaid Sum; hoth the Father and his Cautioner, 
the eldeſt Son, were immediately liberate, the ſaid Oblige— 
ment being ſatisfied: The Import of the fame being, That the 
Son of the ſecond Marriage ſhould ſucceed as Heir in the ſaid 
Lands; but not that he ſhould be free of his Debt: Or, that 
being free, the Father could not diſpone the Lands for an one- 
rous Cauſe. But if the Father had diſponed the Lands provided 
by the Coutract, without an onerous Cauſe, after the elder Son 
his Fee; or had reſigned of purpoſe to defraud the Heir of the 
ſecond Marriage; the Father would be liable de dolo, and the 
ſaid Decds reducible; but the eldeſt Son being once liberate, 
by Implement, would not be lis ble. 


S. IT is evident, That theſe Debts contracted by the Father 
after the eldeſt Son's Fee, do not fall under the common No- 
tion of ſucceſſor titulo lucrativo poſt contractum debitum: And 
yet on the other hand, they will affect the Son of the ſecond 

arriage as Heir of Proviſion. And it is farther granted, 
That if the Father had diſponed gratuitouſly the Lands which 
he was obliged to reſigu in Favours of the Heir of the ſecond 
Marriage, that Heir might reduce the {aid Diſpoſition as in 
Detraud. But upon the Matter it appears, That the Father, 
bound in the ſecond Contract of Marriage, as ſaid is, was not 
farther bound in Law, than to reſign, as he did; And yet thi 
Reſigning could neither hinder him to diſpone upon the Lands 
for an onerous Cauſe; nor yet to contract Deht that would at- 
fect the ſame Heir of Proviſion. Aud the Son and Heir of che 
firſt Marriage being infeft, before either the Father diſponed 
gratuitoully in Prejudice of the Son of the ſecond Marriage; 


or, before the Father contracted the foreſaid Debts, he 1 
| neither 
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neither be liable in Warrandice to the Receiver of the ſaid 
Diſpoſition, nor for the ſaid Debts : So that all the Specialty 


in this Caſe muſt turn upon the foreſaid Bond. And it may 
juitly be thought, That the Deſign of it was to bind the 
Granter for Implement of the Contra, as if he had ſucceed- 
ed as Heir to his Father, Now if he had ſucceeded as Heir, 
the Heir of Proviſion forced to pay the faid Debis aſter con- 
tracted, might have paid upon Aſſignment, and got Re-pay- 
ment againſt the ſaid eldeſt Son and Heir, &c. But the con- 
ſtruing the Import of the ſaid Bond to be only that of a Cau- 
tioner, is the Ground of the Author's Opinion, 


N. THERE being Heirs general, and Heirs male, and of 
Proviſion; and Heirs of a ſecond Marriage, being provided by 
their Mother's Contract of Marriage to certain Proviſions, 
whereunto they have Right as Heirs of Proviſion: Quaritur, 
919 ordine will the Heirs of the ſecond Marriage be liable to 
Debts and Diſcuſſion? AxswER, It is thought, That they being 
Heirs upon an Obligement, et quaſi creditores, it would appear, 
That they thould be liable in the laſt place in ſubſidinm, all o- 
thers being diſcuſſed. : 


S. Bor it were ſtill juſter, That all ſhould be liable to the 
Creditors in ſo far as they are Heirs, without Diſcuſſion; and 


be left to ſeek their Relief among themſelves: And there needs 


no Diſcuilion before reduciug a Diſpoſition in Defraud. 


N. Ix Contracts of Marriage, the Huſband being for the 
moſt part obliged to provide and reſign his Eſtate for Infeſt- 
ment to himſelf and the Heirs male of the Marriage ; which 
failzieing, to his Heirs male of any other Marriage; which 
1411zieing, the Heirs male of his own Body, the eldeſt ſucceed- 
ing without Diviſion : Purity, If rhe Huſband ſhould reſigu 
aud take ſuch a Right upon Reſignation ; but thereafter ſhovId 
reign in Favours of other Heirs: Whether the Heirs of the 


Marriage may queſtion the ſaid Alteration, and what way? 


Ratio dubitandi, That an Heir is eadem perſona, and cannot 
queſtion the Deed of the Perion whom he repreſeuts. A- 
ER, He is not {imply Heir, but Heir of the Marriage: And 
as to Obligemeuts in his Favours, be is Creditor. 2d, It 18 
thought he may purſue a Reduction of the forelaid Deed, as 
being in Prejudice of him as Creditor: Or he may purſue the 
Heir of Proviſion by the poſterior Right, for Implement of 


the ſaid Obligement, i 
DPugruur, 
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Aæritur, When by ſuch Proviſions there are other Heirs 
ſ--{i1Lute to the Heirs of the Marriage, whether the Hutband 
may alter the Deſtinations as to the ſaid other Heirs? And 
ii he do, If they may queſtion the Deed? ANSWER, It is 


thought, That the i+eirs of the Marriage are ouly in ohliga- 
time; and the other Heirs in deſtinatione mariti, which he 


may alter. 


N. Is a Man, after Reſignation made, and Infeftment ta. 
ken, upon his Contract of Marriage in tavours of bimſelf and 
the Heirs of that Marriage, ſhould again reſign in favours of 
other Heirs; the Heir of the Marriage, it is true, not being 
{imply Heir, but as an Heir of Proviſion is, quaſi creditor, may 
purſue a Reduction of the {aid Deed to his Prejudice: Or he 
may purſue the Heir ot Proviſion by the poſterior Right, for 
Implement of the {aid Obligement. But, fo far as I can un- 
derſtand, Contracts of Marriage of this Nature, were of old 
Judged only to be Deſtinations, which, being performed, were 
thought to be fulfilled, and even the Contracters ſatisfied, as 
preſuming that a Man would not cauſeleſly alter a Deftivation 
in favours of his own Heirs: So that thereafter the Man was 


left to his Freedom. But now the Heirs of the Marriage, as 
above, are ſtill reckoned Creditors guoad the Father and his 


Heirs general; and he cannot diſpone gratuitouſly to their 
Prejudice, which diminiſhes the Father's Power: And £xhe- 
redations, that were judged with us to be unaccountable, are 
wholly ſhut out. Nor can it be ſaid, That otherwile the 
Contract thould be no Security, eſpecially againſt a lecond 
Marriage: For a Deſtination per formed is a reaſonable Secu- 
rity betwixt a Man and his Children: And it cannot be 
thought that he could alter it without a Cauſe; or that even 
a ſecond Marriage ſhould biaſs him. And if this be not enough, 
there might he a ſpecial Proviſion made apaiuſt this Hazard: 
But ftill the Huſband the Fiar ſhould have the free Ute of 
his Property, and a fice Arbitriment among his Children: For 
Children are much ſafer in the Hands of their Parents, than 
Parents are in the Hands of their Children. 

IT is farther Queried, I in the Caſe of other Heirs ful ſti- 
tute to the Heirs of the Marriage, the Huſband may alter the 


Deſiination as to the ſaid other Heirs? And it may juſtly be 


thought, 'T hat theſe other Heirs have only the /pes of a 
Deſtination, and no Right of Cligation; and, That the Right 
ot Obligation ariſes to the Heirs of the Marriage only by the 

Force 
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Force of the Contract, and the Intereſt of the Parties Con- 
tracters. | 


N. A Perſon being obliged by Contract of Marriage to re- 
fipn certain Lands in favours of hinielt and his Wite in Life- 
rent, and the Heirs- male of the Marriage; whom failzieing, 
his Heirs whatſomever: And likewite being obliged, that 
what he ſhould get by his Wite, by any Legacy, or Right, 
or Aſſiguation in her Favours, to ſecure and employ the fame 
to himſelf, aud her in Literent, and to the Heirs of the Mar- 
riage; which failzieing, to his Heirs whatſomever: And he 
having accordingly refigned. and taken Infeſtment, to him 
and her, and the Heirs torelaid : And a Sum of Money having 
fallen to her, and being uplifted and diſcharged, both by him 
and Wife, hefore Inhibition , and thereafter there being In- 
hibition upon the faid Contract at the Inſtance of certain 


Friends, at whoſe Inſtance Execution is appointed to follow, 


thele Lue/?zons do arile, 190, If, notwithſtanding the laid In- 


hibition, he may ditpone the Lands? AnsWER, He may 
diſone the ſame, being Fiar: And the Import of the ſaid 
Obligement is, That the Right of Succeſſion, as to the ſaid 
Lands, ſhould be ſecured to the Heirs of the Marriage, in 


caſe the Father ſhould deceale in the Fee of the ſame; ſo 


that he cannot provide them to other Heirs : But it is not in- 


teuded thereby, that the Father ſhould not have the Right 
competent to all Fiars, viz. That they may diſpoſe of the fame, 


if their Condition requires. 
Vlœritur, It he may at leaſt diſpone the ſame without an o- 


nerous Cauſe? AN SW ER, It is thought not, ſeeing all Oblige- 


ments ſhould he underſtood, dt acius Valeant et operentur : 
And though the Father be Fiar, his Fee is by the ſaid Oblige- 
ment ſo reſtricted in favours of the Heirs of the Marriage, 
that he cannot, fraudulently, and to evacuate the faid Oblige- 
ment, diſpone without an onerous Cauſe. 

Ir the Inhibition will be effectual as to the Sum e. g. of 
L. 10,000 never employed? ANxSW ER, It will be effectual 
as to the Wife: Bur as to the Heirs of the Marriage, there 
may be Queſtion. Ratio dubitend!i, that there being an Oblige- 
ment, it ought to be once fulfilled by Imployment to him and 
his Wite, and to the Heirs of the Marriage: And on the 0- 
ther part, ſeeing, notwithſtanding the Inhibition, he might 
have diſpoſed of the {aid Sum, if it had teen employed; there 
18 £adem ratio, if it be not employed; ſeeing his Condition 
may be ſuch that he cannot employ the ſame, 
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Ir it be not to be conſidered, what truly his Condition is? 
And if it be ſuch that he cannot employ the ſaid Sum without 
Ruin; that he ſhould not be obliged to employ it dic 


cauſa to be thereaſter uplifted? And if a Proceſs may be in- 


tented agaluſt his Children, to hear and fee it found and de- 
clared, that he ſhould have Power to dilpone notwithſtanding 
of the {aid Iuhibition and Obligement toreſaid, both as to 
Lands and Money? Seeing, if the Money were employ. 
ed, he could, and might diſpoſe of the fame, being Far: 
And he is not in that Condition to raiſe the {aid Sum, and em- 
ploy it. | 


S. IT is already ſaid, That neither the foreſaid Obligement 
nor Inhibition will hinder the Huſband to diſpone for an one. 
rous Cauſe; all the Import of the Obligation being, that he 
may not diſpone gratuitouſly or fr adulently, in Prejudice of the 
Heirs of the Marriage. But it may be farther queſtioned, If 
every gratuitous Diſpoſition ſhould be judged fradulciit: For, 
it ſeems hard, that in this Caſe, a Huſband being Fiar of an 
opulent Eftate in Lands, may not diſpone freely, at leaſt upon 


tome Parts of it, when it is not with a defign to defraud the 
_ Heirs, but out of a juſt and reaſonable Ule of his Fee. And 


indeed, unleſs the gratuitous Diſpoſition were either, of the 
whole, or of a greater Part, or, if it had not ſome other 


Mark of Fraud; I ſhould not judge it fraudulent in Prejudice 


of the Heirs of the Marriage. 

THz Author /upp9ſes a Sum, as L. 10,000 to have come by 
the Wife, but not employed; and hinge, the &fter-inhibition 
ſhould be effectual as to the Wife: But as to the Heirs of 
the Marriage, it is true, that by the Obligement it ought 
once to have been employed in the Terms of it. But ſince 
notwithſtanding thereof, he might have diſpoſed upon the 
Sum for onerous Cauſes, if it had been employed; his Cre. 


ditors may, on the ſame Accoum, binder him to employ it, 


notwithſtanding of the Inhibition. 


ThE Author goes on to inquire, If the Huſband may not 


raife a Proceſs againſt the Bairus of the Marriage, for decla- 
ring of his Power to diſpone notwithſtanding of the faid 
Obligement and 1ukibition upon it? But this Proceſs ſeems 
needleſs; for the Inhibition can only hold in fo far as the 
Obligation binds: And ſince it bipds not either as to onerous 
leeds or againſt Creditors, the luhibitiou will not Lold, aud 


the Procels is uuneceflary. 
| BUT 
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zor all theſe Difficulties ariſe by making the Deſtinations 
in Contracts more ſtrict than they were of old; for thereby, 
though a Son of a Marriage, diſpleaſe his Father never ſo 


much, he cannot put his Eſtate by him unleſs he ſell: And 


on the other hand, let the Son be never ſo dutiful, the Father 


may both ſell and ſpend at his Pleaſure. So that ſtill it 
ſcems more agreeable to Law and Reaſon, that Deſtinations 
even in Contracts of Marriage, as to Heirs of the Marriage, 
ſhould only be to make the ſame; and that being once 
made, the Father ſhould be free; for, in effect, in theſe 
Caſes, the Wife is only the Party et in obligatione, and the 
Heirs merely in deſtinatione. However, our Practique runs o- 
therwile. a 


Fleirs-Portioners. 


N. XX//HEN Women ſucceed as Heirs whatſoever (v. g. 

three Daughters) they ſucceed as Zeirs- portioners, 
without any Privilege of Primogeniture. Quæritur, If the 
three Daughters ſacceeding he deceaſed, leaving each of 
them Sons and Daughters; will the eldeſt Son of any of them 
exclude the reſt of the Children, and be ſole Heir- portioner to 
the Grandfather ? Ratio dubitandi, As Primogeniture is intro- 
duced for the Preſervation of Families, which does not mili- 


. tate in ſucceſſione fœminca, Women being fins et caput fa- 


miliz 3 there ought to be no Reſpect to the {ame in the ſecond 
Degree, et nepotibus, as there is not in primo gradu in filia- 


bus; there being utrique eadem ratio. 


WHERE there 1s a Plurality of Heirs-portioners, and {ome of 
them become lapſi: may the Debt be recovered in ſolidum, 
from theſe who are reſponſal ? | 

Ir a Barony deſcend to Heirs-portioners, will all have Right 
of a Barony ? | 

Ir any Superiorities belong to the Barony, will the eldeft 


oaly be Superior ? 


S. TREE Daughters having ſucceeded as Heirs-portioners, 
if any of the three decraſe, leaving both Sons and Daughters, 
her eldeſt Son only will repreſent her, and come in her Place 
as Heir-portioner to his Grandfather. And there appears no 
Reaſon why the Author ſhould incline to bring in all the Sons 
and Daughters of the Daughter deceaſed equally ; becauſe for- 


ſooth their Mother was but an Heir por tioner, there being 
| manifeſtly 
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manifeſtly diſparatio, where one of the Daughters leaves ; 
SON. | - 

Ir ſome of the Heirs-portioners become lapſi, the Debt 
may be recovered in ſolidum from theſe who are reſponſible; 
for the whole Heritage is liable to the Creditor : And it it 
fall to more Heirs, it thould not prejudge him : Nor ought 
he in this Caſe to be charged with Negligence ; ſo thai any of 
them being reſponſal, ſhould ſtill he liable to him, without Pre. 
Judice to their Relief, as accords: And it was their Part to 
have foreſeen the Hazard, even before any of them became 
irreſponſal. | | | 

IF a Barony ſhould deſcend to Heirs-portioners, it may be 
thought, That all of them will have Right to the Power of 
Bailliery; but the Dignity of a Baron ſhould remain with the 
eldeſt : For, if any Superiorities belong to the Baiony, they 
would only fall to the eldeſt Heir-portioner ; and there ſcems 
to be eadem ratio. | | 


He rs of Proviſion and Subſtitute. 


N. _—— belongeth to a Defunct in Fee and Pro- 
perty (whether Land or any other Intereſt) the 

Time of his Deceaſe, cannot be tranſmitted but to Repre- 
ſentatives; or theſe who are inſtar haredem, and bonorum 
poſſeſſores, as in the Cale of Lands provided to Bairns of the 
Marriage, the Bairns are in effect Heirs of Proviſion : And if 
Sums be provided by Way of Subſtitution to another Per- 
ſon, after the Deceaſe of the Creditor; the Subſtitute 
will be liable to the Creditor's Debt, other Heirs being dif 
culled, | 

HEIRS of Proviſion being oftentimes Strangers, and in 
re certa- Quaritur, Will they only be liable ſecundum 
vires? | | 

IF a Right of Lands be given to a Perſon, without Men- 
tion of his Heirs ; aud, failzieing of him by Deceaſe, to ano- 
ther and the Heirs of his Body: Quæritur, Will not 
the ſaid Perſon who is ſo ſubſtitute be Heir of T ailzic? 
And if it be ſo in Lands, why not ſo in Bonds granted 
_ 1 and failzieing of them by Deceaſe, to other Sub- 
Itutes * | 


S. WHATEVER a Man hath in Fee or Property, he tranſ 
mits to his Repreſentatives; but Proviſions in Contracts of 
5 Marriage, 
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* Marriage, ſometimes to Heirs or Bairns ; ſometimes to Heirs 


of the Marriage; ſometimes to the Bairns of the Marriage. 


© Now, ſuppoſe Lands be provided to the Heirs of the Marri- 
. age: It is not doubted but that the eldeſt Son of the Mar- 
riage will ſucceed in the whole Land. eſtate. What then if 
the Lands hid been provided to the Bairns of the Marriage? 
Can it be thought, That Sons and Daughters will come in as 
* Hcirs-portioners of Proviſion ; and ſo in cale the Proviſion of 
Lands had been to the Heirs or Bairns of the Marriage. It is 
| thought the eldeſt Son in all theſe Cates would lucceed : For 
there appears to be par ratige And the Variation is more 
from Stile than the Intention of Parties. But it the Provi- 
ſion were of Sums of Money, either to the Heirs of the 
| Marriage only, or to the Bairns of the Marriage only, or 
| to the Heirs or Bairns of the Marriage: In all theſe Caſes, 
| the Children male or female ſeem to be called equally to the 
| Succeſhon ; and even though ſome of the Sums of Money 
| were heritably ſecured : For this ſeems to be the Mind of 
the Contracters. But however the Heirs or the Bairns come 
in to fucceed, it ihould not hinder but that the Father in his 
| Life ſhould have the Arbitriment of a free Diviſion among his 
| Children. And it were good theſe things were cleared by our 


Practique. | 
Is a Bond be taken to a Creditor, and after his Deceaſe, to 
another nominatim Subſtitute ; the Subſtitute will be liable to 


the Creditor's Debt, other Heirs being firſt diſcuſſed : But yet 
| he {hould be no farther liable than in quantum ei obvenit : For, 
| fince he ſucceeds not in umverſum jus, but in a particular Sum, 


he ſhould not, in reaſon, be farther liable for the Detunct's 


| Dehts. 


Heirs of Proviſion, being Strangers, and in re certa, will, 
no doubt, have the Benefit of Diſcuſhon : But then, this 


Diſcuſſion being over, will they be liable only in quantum; 


or, as Heirs to all the Defunct's Debts? And here ſince 
they ſucceed not i univerſum jus, but in the ve certa pro- 
vided to them; it may be thought they ſhould be only li- 
able in quantum. And yet, if they be once ſerved Heir of 
Proviſion, our Law would make them liable for all the De- 


funct's Debts ; unleſs they ſerve cum beneficio, as now they 


may do, | 

Laps being diſponed to a Perſon, without Mention of his 
Heirs, and failzicing of him by Deceale, to another and the 
Heirs of his Body; the Subſtitute will be underſtood to be 


| Heir of Tailzie. And yet on a Bond for Money, granted in 


D d Uke 
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like Manner to a Creditor and a Subſtitute ; after the Credi. 
tor's Deceaſe the Subſtitute may charge ſummarly: For, Sum 
tranſmit with leſs Solemnity than Lands: But both would be 
liable for the Defunct's Debts. 
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Heirs of Tailzic. | 


N. Queritur, * there be no heritable Eſtate belonging to 

an Heir of Line, out of which the Execy. 
tor may be relieved of heritable Debts ; will the Heir of 
Tailzie be obliged to relieve the Executor of ſuch Debts? 


Ratio dubitandi, Heirs of Tailzie are not properly Heirs, but 


bonorum polſeſſores; and liable to the Debts only in ſubſidium: 
Whereas the Heirs of Line and Executors are properly 
Heirs: And the Heir of Line, if the Executry be great, 
and more conſiderable than the heritable Eſtate, may col 


fer. Which is not competent to the Heir of Tailzie or 


Proviſion. 


TE tame Queſtion may be betwixt an altimus haeres and the 
Executor nominate of a Baſtard legitimate. 

Haereditas being ſucceſſto in untver ſum jus: Quaeritur, Why it 
an Heir of Tailzie called Hhacres, who ſucceeds only in rem par- 


ticularem, as fundus ® ANSWER, He ſucceeds in omne jus tallia- | 


tum, et non ſingulari tituls ; but as repreſenting the Defunct in 
ea re: Et non intereſt, whether there be any Thing 2 haered:- 
tate quando haeres ſuccedlit eo jure; et majus et minus non variant 
fſpectem. | 

Ir, aſter a Perſon has ſucceeded as Heir of Tailzie to a cer- 
tain Barony, the ſame be evicted ; whether will he be liable 


to the Defunt's Debts ? Ratio dubitandi, ſemel haeres ſemper 


haeres ; et fibi imputet that adit damnoſant haereditatem. On tlic 
other part, the Heir having ſucceeded, and having contracted 
gqudiſi aditione with Creditors ; intuitu, that the ſaid Land was to 
be his: The ſaid guafs contractus hould be conſidered as ob cau- 
fam datam et non ſecutam. 7 | | 
Heirs of Proviſion and Tailzie, who are to ſucceed only it 
rem ſingularem, albeit, fituls univerſali- Quaeritur, If they 
will be liable to the Deſunct's whole Debt, though far exceed- 
ing the Value of the Succeſion : Or, If they thould be con- 
ſidered as haeredes cum beneficio inventarii; and {hould be liable 
only ſecundum vires : There being no Neceſſity of an Inventar); 
the Subject of their Succeſſion being only, as ſaid is, res ſingu- 
lares? ANSWER, It is thought, That if one be ſerved * 
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ra] Heir-male, without Relation to a ſingular Subject (as to 
certain Lands) he would be liable in folidum-: But if he be ſer— 
ved only ſpecial Heir in certain Lands, he ſhould be liable on- 
ly ſecundum VIres. | | | 

THERE being a Right made in favours of a Perſon as Heir 
of Proviſion of a great Eſtate; and iu favours of another as 
likewiſe Heir of Proviſion of an inconfiderable Parcel: Quaeri- 
tur, If the Perſon {ucceeding almoſt to all the Eſtate will be 
conſidered as Heir of Tailzie, and will be liable to relieve the 
other as Heir of Proviſion ? 3 

WHEN there are two Heirs of Tailzie in divers Lands, 
of which theRent is not equal, but the one much diſproportion- 
able and leſs than the other : Quaeritur, If they will be liable 
to the Debts equally, or proportionally ? | 
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S. IT is here queried, * If there be no heritable Eſtate 
« belonging to the Heir of Line, out of which the Executor 
may be relieved of heritable Debts, will he get his Relief 
off the Heir of Tailzie.” But ſince the Creditor might have 
purſued the Heir of Tailzie for the Debt, after diſcuſſing of 
the Heir of Line, there appears no Reaſon why the Executor 
paying his Debt ſhould not have his Relief againſt the Heir 
of Tailzie, Of this the Author doubts, and ſays the Heir of 
Line, if the Executry be inviting, may confer, which the 
Heir of Tailzie or Proviſion may not. But the Heir of Line 
is ordinarily the firſt in Blood, and therefore thould never be 
refuſed to confer with the neareſt of Kin or Executors ; but 
the Heir of Tailzie muſt hold him with this Proviſion: And 


| yet, leeing he is Heir in ſuo ordine, he ought to relieve the 


Exccutors of heritable Debts. 

THE fame Queſtion is (tated hetwixt an wuitimus haeres and 
the Executors noininate of a Baſterd. But the Executor being 
awfully nominate, ſhould ſtill have his Relief of any Debt the 
uitimus haeres is liable to. | 

Haereditas bclng ſucceſſio in univerſum jus: Quaeritur, Why 
11 Heir of L'ailzie is called haeres, ſeeing he ſuccceds in particular 
Lands, or a particular fundus ? And it is thought the Civil Law 
Would not conſtrue Jim to be an Heir, but rather a Legatar, or, 
Donatar artis cauſa. The Author ſays he ſucceeds in omne jus 
taſliatum, nom ſingulari tituln, and as repreſenting the Defunct in 
ea re: But theſe ate all empty Words, for the jus talliatum is 
only the Lands tailzied, and the Succeſſion is as ſimple a Tranſ- 
mitton thereof, as if it had been by Diſpoſition. Andthe making 
lim repreſent the Defun# is that complained of, there being 79 
Rraſon for it, ſince he repreſents no further than every ſiinple 

| | Donatar, 
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Donatar, in the Thing he ſucceeds in. It is true, if a May 
adventure to be Heir in general, though poſſibly there be litile 
or nothing in haereditate, yet it would make him univerſally 
liable to the Debt. But there he took his Hazard, and has 
himſelf to blame; whereas an Heir of Tailzie did only intend 
what was ſpecially provided to him. And therefore it may 
well be thought that an Heir of Tailzie ſhould be liable to Debts 
even in /iuo ordine, in quantum ad eum obvenit, and no further, 
though our Practique diſagree. | 

Ji, after a Perſon has ſucceeded as Heir of Tailxie in certain 
Lands, the fame be evicted, will he yet be liable to the Defunt!'s 
Debts ? This Queſtion depends on the former, for it he he 
repute an Heir, ſemel haeres ſemper; but yet ſince he deſigned uot 
any univerſum jus, but only what he was called to by the h ail. 
zie, the cvicting of the Lands ſhould fee him of the Debts and 
of the guaſi contractus entered into with the Creditors by his 
Succeſhon. 

HE IRS of Proviſion and Tailzie ſucceed manifeſtly in rem 
Jingularem, and it is incongruous to ſay, that they ſucceed ntul 
univerſali. And in effect the res ſingularis is its own Inventary, 
and though the Author here ſays right, That one ſerved ge- 
neral Heir-male wouls be liable in jolidum, but if ſerved only 
ſpecial Heir in certain Lands, he ſhould be liable ſecundum vires 
and no further. Vet this is rather Reaſon than our Practique: 
For, we ſeem to underſtand the Matter, that wherever one 
is ſerved Heir ſpecial in Lands tailzied, his ſpecial Service in- 
cludes a general, which is almoſt Nonſenſe in this Cafe. 

WHERE a Right is made in favours of a Perſon as Heir of 
Proviſion in a great Eſtate, and another Right in favours of 
another Perion as Heir of Proviſion in a ſmall Eſtate : Or, 
which appears to be the ſame, where there are two Heirs of 
Tailzic in Lands of an unequal Value; they will be liable 1 
ſuo or dine in ſolidum, or conjunctiy and ſeverally, as our Practique 
runs, though in effect it ought only to be jecundum vires. 


When Heirs of Tailgie may be conſidered as Creditors, 
N. CE having tailzied his Eſtate by a Diſpoſition to 


one and the Heirs of his Body, which failzieing, to 
other Subſtitutes; and by a Contract betwixt him and the Per- 
ſon to whom he diſponed his Eſtate, he having taken the ſaid 
Perſon obliged to do no Deed in Prejudice of the Tailzie, bit 
ro preierve it inviolable: aeritur, If he the Diſponer how 
| make 
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make a Diſpoſition notwithſtanding ; may the Heirs of Tail- 


tile zie purſue Reduction of the ſame, as being made in Defraud 
ally of them, being Creditors by the ſaid Contract? 
has Ir alter the faid Contract is regiſtrate, the Heirs of Tailzie 
tend have ju, quaeſitum : So that the Contracters cannot diſcharge 
may or prejudge the lame ? = 
ebts 
her, S. Tris is an odd Caſe, and ſcarce ſuppoſible. But if the 
Tailzie was perfect, and the Granter ſhould contraveen, the 
tan Heirs of Tailzie it ſeems, may purſue a Reduction of that 
nch. Dced. The Author further tuppoſes the ſaid Contract to be 
he regiſtrate: but it is thought that the Contracters may ſtill 
not with mutual Content diſſolve the Contract; and that the Regi- 
all- {tration ſignifies nothing as to any jus guaeſitum to the Heirs 
and of Tailzie more than by the Contract itſelf. - But the Caſe is 
y bis WW hicteroclite. | | 
= Haereditas. 
tit ulo 
wats $. Tars and the four following Titles, viz. aditio haere- 
1 ditatis, haeres contrahens, repudiatio haereditatis, and ſervus hae- 
5 res, are all but Latin Citations. ä 
11res, 
que: | ; | 
one Ultimus Haeres. 
e in- 
: NM. T* a Donatar by a Gift of ultimus haeres will be liable to 
ir of the Defunct's Debt perſonally effeirand to the Eſtate ? 
's of And if he be not, what Courſe ſhall be taken to aſſect it? 
Or, Ir ſuch univerſal Succeſſors be liable in ſolidum, (If they be 
s Of found to be hable perſonally) unleſs they give up an Inven- 
le in tary? And what ſhall be the Method of giving up an Inventa- 
tique ry? | 
S. A Donatar by a Gift of ultimus haeres will be liable to the 
Defunct's Debts effeirand to the Eſtate, and muſt either give 
4075 up Inventary and make the Eſtate Forthcoming, or be liable 
ſimpliciter. And the Method of their giving up Inventary 
n to ihould be, by offering the ſame when purſued, and with Cer- 
. uication if they conceal, but ſtill real Diligence may pro- 
* ov againſt the Eſtate, whether they give up Inventary or 
C Jal mot! | : | 


Heirſhip 
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Heirſhip Moveable, 


N. IF a Son that is forisfamiliate, and has a Family, will get 
a moveable Heirſhip by his Father? Ratio dubitandi he 
is ſufficiently inſtructed as pater familias: And e contra the o. 


ther Children, though forisfamiliate will be Executors, and 


exclude him; and in that Caſe there is no Reaſon, that all 


fould be Executry, and the Heir excluded. 


S. A Sow and apparent Heir, og forisfamiliate, will 
yet have by his Father, the moveable Heirſhip; for For:isfami. 
liation ſignifies nothing in this Caſe. And ſuppoſe the other 
Children to be alſo forisfamiliate; yet they will be Executors 
as neareſt of Kin, and there appears no Reaion that they ſhould 
exclude him. 


N. WHETHER a Coach and Cart will fall under Heirſhip 
with the Horſes belonging thereto the Time of the Defund's 
Deceaſe ? And whether not only the Plough, but Oxen or 
Horſes that goes in the ſame, will belong to the Heir? 


S. THIS Queſtion muſt be determined by the Cuſtom. But 
it would appear that if Coach, Cart, or Plough, be the beſt 
Aught and Heirſhip, the Oxen and Horſes neceſſary ſhould go 
with the fame as in/trumenta fundi. 


N. Ax Heretrix being married: Puaeritur, If ſhe may have 
a moveable Heirſhip ? Ratis dubitandi, That ſhe is in familia 
mariti, and has none of her own? ) 


S. Ax Heireſs being in familia mariti, which gives her only 
her Dead's Part, that ſeems to be all that will fall to her of their 
Moveadles in ſuch a Caſe, though ſhe be a Baroneſs; becauic 
the jus marili {wallows up all until the Moveables come to this 
Diviſion. And it were hard he ſhould draw any thing out of 
this Part, though rhe Heir, of the Huſband, Baron, draws out 


of all. 


N. Duaeritur, if a Jewel may fall under Heirthip ; upon 
Pretence, that ir is the Jewel of the Family? Ratio dubitand, 
Jewels are only jacalia; and Heirſſüp is properly m/irumenta 
fundi, or domus: And in England are called Heir- looms. 
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S. A Jewel, repute and kept as a Jewel of the Family, 
it is thought, will fall under Heirſhip, by this Deſtination, and 
the Proprietors thereby ſignified. 


Moncy conſigned for Redemption, whether Heri- 


table or Moveable ? 


N. 128 being conſigned upon an Order of Re- 

demption : Qœritur, If after Decreet of Declara- 
tor the ſame be heritable or moveable? Ratio dubitandt, 
That it belongs to the Creditor, and is moveable, and as it 
were in Cah; which of its own Nature is moveable: And 
on the other part ſurregatum ſapit naturam ſurrogati ; and as 
the Kelict would have a Terce, ſo the Heir, who only can 
renounce, ought to have Right. 


. IT hath been already anſwered, Tit. Heir and Executor; 
that, before Declarator, Money conſigned upon an Order 
of Redemption is heritable quad the Debtor in the Rever- 


ſion; but after Declarator it is moveable: Yet ſtill {o, that 


the Wife Conjunct-fiar in the Wadſet, muſt have her Life- 
rent thereof upon Redemption as the Equivalent. 


Suns Heritable or Moveable. 


N. A SUM being due by Contract, whereby the Buyer of 

Lands is obliged to pay the Price; but ſo, that it is 
provided that it ſhould be retained for Payment of Annual 
rent, until an Infeftment of Warrandice upon the Lands be 
purged: Pruzritur, Whether the ſaid Sum be heritable or 
moveable ? 


S. IT is thought, That until the Infeftment be purged, 
the Seller's Executor cannot crave the Money; but fill it 
appears to belong to the Seller's Executor under the ſaid 
Condition: Bur how the Executor can compel the Heir to 
purge the Infeftment, is not ſo clear; fo that this may occa- 
lion the Sum to lie long enough. However there appears no 
Reaſon why it ſhould belong to the Seller's Heirs; for it can- 
not be faid in this Caſe to be heritably ſecured, but only to 


be a conditional Debt. 
Homolo- 
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Homologation. 


N. CIR William Ker having got a Right under the Great 
Seal to debatcable Lands upon the Borders, wherein 
Ker of Cherrytrees pretended a Right and Intereſt and Proper. 
ty by a prior Gift, and Bennet of Grubet, an Intereſt of Com- 
monty: The ſaid Sir William Ker and Cherritrees did by a 
Minute oblige themſelves to communicate their Rights, ſo 
that Sir William Ker thould diſpone to Cherrytrees his Ri At as 
to his Part of the ſaid Lands Cherrytrees was in Pollefſion 
of; and that Cherrytrees and his Succeſſors ſhould be obliged 
not to queſtion Sir William Ker his Right: Thereafter Cherry. 
trees offered to aſſigu the ſaid Minute to Grubet : Quæritur, 
Whether or not the Accepting of the ſaid Aſſignation would 
import an Homologation of Sir Milliam Ker's Right, and a 
paſſing from Grubet's Right: And if Grubet by the Oblige- 
ment foreſaid, would be obliged not to queſtion Sir Miliam 
Ker's Right as to Grubet's Part of the ſaid Commonty? 
ANSWER, That actus agentium non operantur ultra eorum inten- 
tionem; and Grubet did not intend to prejudge himſelf, but to 
better his Right and to be free of a Plea; and he could nat 
queſtion Sir William Ker's Right upon that which he was to 
have from Cherrytrees; but could not be barred to queſtion 
the ſame upon his own Right which he had not from Cherry- 
trees. 
A Tailzie bearing a Clauſe irritant, That the Courſe of 
Succeſhon thould not be altered, and that the Contraveener 
ſhould loſe the Right; and the Heir of Tailzie in Minority 
having reſigned in favours of other Heirs that were not 
contajued in the Tailzie, and being infett upon the ſaid Re- 
ſignation : Quaeritur, If the faid Heir after Majority conti- 
nues to poſſeſs and to adminiſter, and has granted Com mifſion 
for doing other Deeds concerning the Do ent of the 
Eſtate intra quadriennium utile, but before intenting of Re- 
duction ex capite minoritatis > Will he be thought lo to ho- 
mologate the ſaid Alteration, that he cannot queſtion the 
ſame, and cannot be reponed againſt the committing of the 
faid Clauſe irritant? ANSWER, It is thought, That the Pol: 
ſeſſion will not import Homologation, ſecing it may be 2. 
ſcribed to the former Right, which cannot be ſaid to be al. 
together extin& by the ſaid other Right; the ſame being 
null, at leaſt anmullandum and reducible. Vide Tailzie altered, 
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S. Tx particular Caſe of Sir William Ker, Ker of Cherry- 
zrees, and Bennet of Gr14bet touching ſome debatable Lands on 
the Borders, needs no Remark. 

Ax Heir of Tailzie having contravened by reſigning in 
favour of himſelf and other Heirs, in his Minority; and be— 
ing infett thereon, continues to polleis after his Minority: 
The Author thinks, That his Poſſeſſion is no ſuch Homolo- 
gation as to hinder him to be reponed. Bur, if the Party 
were not very favourable, this contimting to poſſeſs by virtue 
of ſ the faid new Refignation, would be judged a Ratification 
thercot; and fo a Contravention not retrievable by a Re- 
duction ex capite minoiitatls, 


Horning. 


| N. J* a Perſon charged may be denounced Year and Day 
| after the Charge, without-a new Intimation? 
I a Pupil may be charged and denounced, and taken with 
| Caption ? 11 is thought, Not; tecing he can neither velle nor 
olle, nor obey nor ditobey. 
THERE is not eadem ratio as to Minors. 
Ir 1t may be objected againſt a Judge that he is at the 
Horn; ſeeing Parties may be debarred from pleading, as not 
having perſoname And there is the lame Reaton to debar 


Judges a judicandso. 


N. A Perſon charged with Horning, but not denounced 
within Year and Day, cannot be denounced thercafier without 
a new Intimation : For ſuch Charges are judged annual. 

THE Act 41. Par. 1696, hath exempred Minors under Pu- 
pillarity from Caption or Warding for any civil Cauie. 

THouGH a Judge be at the Horn, nay, though he were 
forfeited, the Parties cannot object that againſt him, to de- 
cline him: Though for the ſame Cauſes they may debar one 
another, as not having perſonam. 


f the W flow far a Huſband is liable for his Wife's Debt. 


be WW . —_ ING the Huſband by his Marriage has Right jure 
mariti to all moveable Eſtate belonging to his Wife; 
being FF and acquires the ſame per univerſitatem, as it the had made an 
tered, Alignation and Right in his 1 : PQugritur, Whether 
E he 
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he will be liable to all her Debts, at leaſt moveable; quiz 
peries quem commoda penes eundem incommoda © At leaſt, If he 
will be liable peculio tenus, in quantum locupletior factus ef? 

Ir there be any Difference betwixt a Huſband's petting a 
Tocher, and when there is no Tocher but jus mariti? Seeing 
in the firſt Cale, he is a Creditor by Contract ſingulari titulo: 
And in the other, he has Right fitulo univerſal omnium bono. 
um, which are underſtood debitis dedudctis. 

Ir a Huſband may be liable for the Wife's Debt, the Mar. 
riage being diſſolved? | | 

Item, Ir after the Marriage is diſſolved, any Debt-come to 
his Knowledge, that did belong to his Wife during the Mar- 
riage: Whether he might purſue for the fare ? 

How far the Huſband will be concerned in his Wife's 


Debts, active or paſſroe ? 


S. A Ffband getting Right jure mariti to all his Wife's 
moveable Eſtate 1s allo judged hable to all her moveable 
Debts ; quia fequuntitr univerſitateme And he is Adminiſtra- 
ror of the Communion ; and therefore muſt be liable {imply 
during the Marriage, without Reſpe& to quantum locupletior 
factus eſt. But if the Marriage diſſolve by Death, her Part, 
that is, The Reh&'s Part, will only be liable for the fame 
Debts. But this includes ſeveral Caſes, which are particularly 
ſer down in Stairs's Syſtem. 

WHETHER the Wife aſſign her Moveables in Tocher by 
their Contract; or that the jus mariti by itſelf reaches the 
ſame, perinde eft > For the Huſband ſtill gets her untverſim 
Jus in mobilibus. And if he come to the Knowledge of any 
Debts or Goods that would have belonged to his Wife during 
the Marriage, though this happen after the Marriage is di- 
ſolved; he may yet purſue for the ſame: For the Marriage 
is conſtrued to be a legal Aſſignation. 


De Hypothecis, vulgo Wadſets. 


IV; ICET tam inftrumento alienationis quam charta 
40 a domino directo conceſſa terre ipſæ alienentur, 
&« jus proprictatis nonnunquam haud tranſit; ſed inferius, 
% hypothecæ forte cen 1mpignorationis: Cum enim juxta 
„ regulam plus cautionis ſit in re quam perſona, aliouando 
* predia a debitore alienantur in majorem cautionem et ſeco- 


* ritatem ut loquimur. Hypotheca autem terrarum alia apud 
| nos 
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« nos impropria dicitur, alia propria, nec minus iſta, hæc 
« magis proprie eſt impignoralis. Pignus ſiquidem ct hypo- 
(e theca proprie datur, ut creditori caveatur, non vero ut 
« ytatur niſi die ſolutionis adveniente, debitor in mora aut 
non ſolvendo fit: Impropria vero invadiatio ea dicitur, 
« cum creditor prædii jus et inveſtituram nanciſcitur ut ſibi 
tam de forte quam uſuris cautum fit, fed ea lege ut prædii 
« pollcfſio penes debitorem remaneat, non jure proprietatis 
qua prorſus exuitur, {ed conductionis: Id fit pacto in 1nftru- 
% mento alienationts inſerto, quo creditor qui per altenatio- 
© nem dominus et vaſallus eſt, prædium ut ſuum relocat de. 
„ bitort, ſtipulatis annuam mercedem quæ ſolennes et licitas 
* pecuniz uturas haud excedit; addito etiam padto de rever- 
« tione ſeu retractu, ſeu redimendo, quando aut debitor aut 
© creditor voluerit; aut prout convenit inter contrahentes : 
's Hypotheca que propria dicitur ca eſt, quando /ciz. prædium 
© non tantum in cautionem fed allenatur; et tam 
*« terre quam pecunia quaſi fundtionem recipiunt; ita ut 
pecuniae uſus quæcunque fit ad debitorem; prædii vero 
** ufus et poſſeſſio etiam naturalis ad creditorem pertineat; fed 
* ſub modo et pacto de retrovendendo: Ex his varia nec 
* levia emergunt dubia. | 

INTER ca cſt illud, ſi ex delicto creditoris qui ex inveſti- 
* tura vaſſalus eſt, feudum ad dominum ſuperiorem redierit; 
* terris forte (ſi praedium militare fit) ultra modum licitum et 
ſemiſſem alienatis, aut alio delicto feudali, vel ex crimine 
* hnefae majeſtatis : An dominus illud habeat ut optimum ma- 
* ximum, et quale ab initio charta originali ab eo aut ejus 
* decefloribus aut authoribus profectum fuerat: vel tantum 
ut hy pothecatum aut impignoratum, et retractui et juri re- 
* luendt obnoxium. 

* PLERISQUE (ut arbitror) videtur creditorem mulctan— 


dum jure ſuo tautum, {alvo debitori ejus culpae haud affini 


jure ſuo et retractu, cui dominus ſuperior conſenſerat pacto 
* iſto de redimendo in ipſa charta inſerto: Et pro hac ſenten- 
* tia ſtare videntur trita illa joris axiomata; noxam caput ſequi, 
* nec ullum fatty ſus frue ex fatto five ex delidto, plus Juris in 
auum transferre poſſe quam ipſe habet, 

* VERUNTAMEN Acrio:e et fixo obtuitu penetrantibus et ut 
par eſt omnibus rationum momentis ultra citraque {crutina- 
tis juriſconſultis adver{a ut opinor placebit ſenteutia, carum 
* (quae ſequuntur) rationum ſoffragio fubnixa, fiquidem illud 
„quod agitur magis inſpici quam quod concipitur, et actus 


"* agentiun ultra eorum-intentionem haud operantur: Quic- 
2 & quid 
4 


a ** 
** 
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«& quid autem inter debitorem et en agatur, id inter 
* dominum et creditorem vallalum agitur, ut ex alienatione 
„ prioris vatfalli iſti is ſufficiatur et ei vaſſallus fit, eodem nec 
« alio modo aut jure quam prior, doininio directo et <jus 
& fructibus et compendis ſalvis et illibatis: Interea haud au. 
* tem exlguum eſt, ut, ex recoguitione ob alienationem aut 
* quovis delicto feudali, teudum domino commiſſum, ad do- 
% minum remaucat quale ab initio tuerat, aut rediturum fuil. 
« ſet, ſi prior vailaſus deliquitlet: Nec pracſumendum domi. 
** pum, pio laudemio quod in hypothects {1 non minus haud 
* majus eile ſolet co, quod pro altenatione {inplice dependitur, 
« dominum ſuum euique fructus velle carpere aut imminuere. 

* ACCEDIT. quod pacta iſta inter debitorem et creditorem, 
% quoad dominum ſunt extriuſica; nec ejus jus aut dominium 
&« directum fed vailalli et dominiom utile aficiunt ? Quamdid 
& 1gitur cr: ditoris jus et dominium vtile adhuc durat, pactis 


iltis ſubjacer : eo autem ſublato et amiſſio, pacta iſta, quae 


« ej Inherent et acceſloria ſunt, cum principali evaneſcunt. 

* ADHAEC ; feudo ex delicto creditors qui vaſſallus eſt do- 
e mino commiſſo aut ob perduellionem amiſſo; vel praedium 
« ad dominum pertinebit, quale fuerat ante hypothecam, Aut 
jus tantum Hhypothecac - Dici autem nequit hypothecam 
* domino committi, ea enim eſt cautio in 'rem pro pecunis, 
et inauis et accidens eſſet fine ſubjecto, {i douiini ettet fine 
e pecunia, quae, ut nunquam ejus fuit, ita demum redire ne- 
lt. 


Nc obſtat illud, Neminem plus Juris in alium transfer” 


* quam ipſe habet; m altis enim caſibus jus quod vallallt fuerat, 
* ted facto ſuo imminutum, et vel ſervitutibus, vel Jurl retrac- 
* tus ab eo conceſſo obnoxium, plenius ad dominum redcat, 
5 feudo ex delicto commillo, 

Ny c magis officit, quod dominus pactis iſtis videtur con- 
& ſenſiſſe; ea enim non inter dominum et debitorem et cred!- 
* torem inita ſunt, ſed a contrahentibus iptis appoſita et chartac 
inſerta ne perſonalia divideantur; et ut afficiant vallalli jus 
ad quoicunque ejus {uccetlores perveniat; ; non vero ut im- 
„ Miguant aut lacdant jus domiui directi; id ex ipſo pacto de 
6 reverfione ejuſque verbis eluceſcit; co enim cavetur prat- 
* dium per debitorem cjuique hacredes et aſſignatos redim 
et relui polle, fed a creditore ejuſque hacredibus et afligna. 
tis in jus creditoris ſuzcedentibus ; dominio autem utili ex 
% delicto caduco et extincto nullum jus ſupereſt creditor], 11 
«& quod ejus haeredes aut aſſignati ſuccedant; quodque ab 1s 
6 redimi ct retrahi polſit; vec dominus ITY vallallo ob delictun 
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« dominio util! privato, in id creditor) ſuccedit : Jus enim fu- 
« um ex delicto amittit quidem, non autem tranſmittit nec a- 
« millum transferre poteit : Urque unaquaeque res ad naturam 
e ſuaim facile redit; ita plena proprietas, quae ante conceſſio- 
« nem vallallo aut jis a quibus cauſam habet, domini fuerat, 
« corum jure extincto ad dominium redit et reviviſcit. 

Pon RO, ſi ex delicto creditoris, qui ſolus in feudo et vaſ- 
& ſallus elt, non committatur feudum ipſum quale a domino 
« protectuin fuerat ; ſequitur illud tum incommodum tum ab- 
« furdum, latifundia, cz. et baronias quae pro modicis pecu- 
« niarum jummis in cautionem et hypothecam impropriam 
„ darm {olent, ſpreto domino, impune alienari poſſe; debitore 
penes quem eſt jus reverſionis illud cedente; ex ejus enim 
facto et alienatione nihil domino obvenit aut committitur, 
„ju qu m nihil com miſit aut deliquit jure ſuo uſus, cum in 
feudo et ſaſina haud fit nec ulla inter eum et dominum ne- 
ceſſitudo et obligatio interveniat, quae alienationem impe- 
, diate 

Ex ſupra dictis conficitur, in hypothecis, vaſſalli jus quoad 
debitorem pactis de retroveudendo et relocando ſubſtrictum 
et obnoxium elle ; quoad vero ſuperiorem, liberum et ſo- 
lutum: Et creditorem codem quo alii vaſſalli jure cenſeri: 
Nec querl poteſt debitor, cum creditoris fidem et conditio- 
nem fuo periculo elegerit ; et ſi locuples fit adverſus eum 
pro damno reſarciepdo agere poſſit. 

{+ d1 haec ſententia durior videatur, facile erit ejus rigorem 
emollire patto de retrahendo, ita ut diſerte caveatur prae- 
dium, uedum a creditore cjuſve ſucceſſoribus, ſed et a domi- 
no ſi ad cum pervenerit ex delicto creditoris, retrahendum; 
pecunia credita ei perſoluta: Sic domino ſcieuti et volenti 
nec fraus nec injuria fiet.“ 


S. IN this Latin Diſcourſe of Wadſets, the Author handles 
the Queition, if a proper Wadſet being granted to be hold- 
en of the Superior, the Wadletter becomes fo Vaſſal, as that 
it he be Year and Day at the Horn, and his Liferent-eſcheat 
lo vake ; or if he alienate the greater Part of the Feu, or a- 
ny other Caſualty fall by him, the Superior thould have the 
lame without reſpect to the VaſſaPs limited intereſt by the Re- 
verlion to the Debtor, though incorporate in the Superior's 
Charter? And reſolves the Queſtion poſitively, there being no 
Remedy for it, unleſs the Granter of the Wadlet provide at 
the lame Time by a Regreſs from the Superior againſt theſe 
luconveniencics. And yet it may be thought, that the Supe- 

rior 
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rior conſenting in a Manner to the Reverſion, the Wadſet- 
Lands, upon an Order of Redemption uſed, {ould return to 
the Debtor free of theſe Cajualties happening to the Superior, 
and that all that the Superior could crave by the Wadlſetter' 
Liferent-eſcheat ſhould be, the Liferent of the Money : And 
that as to Recognition it ſcarce appears to be here caſible where | 


the Wadletter hath only a Right limited by the Reverſion, MW 
But the Author 1 from the ſtrict Rules of the feudal Law, \ 
which yet Equity founded on the Superior's Conſent, ſhould 


here in all Reaſon mitigate. 


Tacite Hypothec. 


N. QUAERITUR, If a tacite Hypothec being not only of 
aue, but inſtrunienta fund : 35 juris in Grass 
rooms, where there is nothing paid but Silver? | 
S. TH1s Queſtion is not clearly ſtated; but if it meaned that 
the Hypothec is not only of the fundus, but of the inſtrumenta 
fundi, It may be thought, that in a Graſs- room, the Stock- 
ing upon it as well as the Lands ſhould be hypothecate. 


N. Wyar is the effect of a tacite Hypothec? And if a 
Tenant ſhould ſell his Corn in a Mercat, may not the Maſter 
purſue actione hy pothecaria againſt the Buyers who ſhould Know 
the Condition of theſe with whom they deal ? 


S. Tas Effect of a tacite Hypothec, if it be underſtood of 
the Maſter's Hypothec in the Fruits of the Ground for a Year's 
Rent, is well known to be very ſtrict for the Year's Rent againſt 
all Intromitters with that Crop: Yet it is thought, what the 
Tenant expoſes and ſells in public Mercat ſhould be liable to no 

Back- call by the Maſter, and that propter faverem commercu et 
idem fort publici. 


W. Tak Heritor of Lands or Maſter having a tacite Hy. 
pothec for a Year's Duty : Qiaer itur, if the ſaid Hy pothec 
be as well for the Stocking upon the Ground, as of the Grow} 


and Increalc ? 


. 4c — — 
— 


— 


S. Tak Maſter's tacite Hypothec for a Vear's Duty 1s a8 
well of the Stocking as of the Growth and Increaſe, for both 


are in this Caſe underſtood to be hypothecate. ; 
N. PRuaeriur 
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N. Quaeritur, Ir the Reſts of divers Years amount only to 
2 Year's Duty; whether the Maſter will have any Hypothec 
as to a Year's Duty ſo made up? Or if it be underſtood only of 
the Reſts of the immediately preceding Year? 


S. Ir the Maſter ſhould ſuffer the Reſts of divers Year to 
lie over unpayed, though they may * amount to one Year's 
Duty, yet no Hypothec for the ſame, but only for the preſent 
Year's Rent. | 


_— + _ 


I. 


—— 


Immaobilia. 


g. TY aud the following Title [mmobilia per appli- 
cationem et aliis modis, are only Latin Cita- 
tions. 


Impoſiiion upon the Pint of Ale. 


N. Rueritur, IF the Gift of the Town of Edinburgh and o- 

ther Burghs, of two Pennies upon the Pint 
of Ale, or two Merks upon the Boll of Malt, may be queſtion- 
ed by any concerned, upon that Ground, That being a Burden 


upon the People it could not be laid upon them, without Con- 


ſent of Parliament? ANs WER, It is thought, it may be que- 
ſtioned. 1. For the Reaſon foreſaid, being the fundamental of 
the Liherty of the People. 2. The whole Country is concern- 
ed, and has Prejudice thereby; in reſpe& that they who dwell 
within the Lothians will ſuffer as to the Price of their Bear; 


which will be leſs in Conſideration of the {aid Burden of two 


Merks upon each Boll; and conſequently the whole Country 


will be prejudged; the Price of the Bear in Lothian being the 
Standard almoſt of the whole Country; Edinburgh being com- 
munts patria; and the Drink upon that Occaſion being both 
worſe and dearer. And the Shires of Lothian, having concur- 


. red, they came in End to a Condeſcendence, That the Town 
hould be obliged never to dehre the like. And it is thought, 
That the Gift, both in Paſſing at the Exchequer, and Ratifi- 
cation thereof in Parliament, was ſo qualified. 4. A Bond was 
given by the Town to that Purpoſe to the College of Juſtice, 

and 
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and alſo to the Shires; and both were truſted to one of the 
Commiſſioners of the Shires to be kept; 'and it is informed, 
was given back by him vis et modis. 5. The Pretence of 
Debts and Alteration of the way of living of the Magiſtrates 
is frivolous; ſecing the Town ought not to contract Dehrs, 
the Magiſtrates being only in effect curator es: And the Kin 
could not lay a Burden upon the Country for Payment of his 
own Debts: And the Debt of the Town is no leſs than it was 
formerly before the firſt Gift: And the Magiſtrates thould not 
live upon what 1s given to the Town. 6. As to the Pretence 
of his Majeſty's Prerogative ; it is againſt Law, and the com- 
mon Stile of the Chancery, which thould not be altered: And 
his Majeſty doth make uſe of his Prerogative io remit the Ri- 

our of Law, but not to give illegal Grants rei alienæ, to pre. 
Judge and burden others: And therefore ſuch Grants are ever un- 
derſtood ſalvo jure, and to be periculo petentts. 7. The diſpen- 
fing with the former Bond is of dangerous Conlequence ; his 
Majeſty's Prerogative being never againſt Juſtice ; and for ta- 
king away the Bonds and Rights granted to the People, with- 
out their own Conſent : Otherwiſe there ſhould be no Securi- 
ty for Liberty and Property. | 


S. Tux Author reaſons juſtly againſt theſe Impoſitions by 
royal Gift. And the Claim of Right 1689, hath carried the 
Matter farther, © Thar the giving Gifts or Grants tor raiſing 
of Money, without Content of Parliament or Convention 
« of Eftates, is contrary to Law.” And this has been extend- 
ed even againſt convential Agreements withia Burgh, wherein 
the whole Community agreed, and took upon themſelves vo- 
luntary two Pennies or a Plack on the Pint, rowards detraying 
of the Town's Burdens. And theſe were alſo reprobate. 


Impofitions of Burdens upon Shires. 
N. 1 Shires are not Incorporations: Queritur, If 


upon any Pretext whatſoever the major Part may lay 
any Burden upon the Shire, or any Part of it without theilt 
Conſent ? | 


S. NEITHER the major Part, nor even the whole of the 
Shire may impoſe any Burden either upon the Heritors or In- 
habitants: For this can only be done by Law, and not by com- 
mon Conſent without Law. 


Impoſilion. 


Reſolved and Anſwered, 225 


Impoſitions voluntary upon Shires, 


M. W HEN any Charges for Banner, Trumpet or Coat, &. 

for the Heritors, are to he paid: Quœritur, Whether 
the ſame are to be paid viritim et per capita; or, proportion- 
ally according to the Valuation? ANSsWER, They are perſonal, 
and not patrimonial : And are to be paid with reſpec to the 
Perions, and not their Eſtates. 


S. THE Charges for Banners, Trumpets, Coats, &c. to the 
Militia, can only be impoled by Warrant of Law: And as hi- 
therto impoſed, appears to be the Burden of Heritors according 
to their Valuation, and not of the Inhabitants viritim. 


Improbations. 


N, IF Purſuers of Improhations ſhould conſign? Of late, 

ſome are of Opinion, That Conſignation is to be made 
only when Improbation 1s proponed by way of Exception, But 
the Act of Parliament anent Caution in Improbations, in 
Place of which Conſignation is come, is clear as to all Impro- 
bations by way of Action or Exception. 

IT appears there ſhould be a Difference betwixt a general 
Improbation, at the Inſtance of Heritors and Buyers, which is 
a Tentative uſed to try the Condition of the Lands, if they he 
affected with any latent Pretences: And the Cate of ſpecial 
Improbations and Improbations of certain Writs; and that in 
this Caſe there hould be Conſignation, but not in the other; 
unleſs upon Production a particular Right be taken to be im- 
proven. | 

WHEN in Improbation Writs are produced, and Certifica- 
tion craved contra non produda ; and it is alledged that the 
Defender has produced ſufficiently to exclude the Purſuer: 
<ueritur, If notwithſtanding Certification ſhould be granted? 
ANSWER, By the late Practique, the Lords are in uſe to hear the 
Parties debate upon the Right: Which is thought hard, ſeeing 
if the Defender be confident of the Right, he has no Preju- 
dice by granting the Certification; and having gotten Jong 
Terms, he ought to produce all Writs called for: Seeing Im- 
probation eſt proceſſus tentativus, and in order to try the De- 
ſender's Pretence, and not to debate a Right. | 

S. WHEN 
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S. Wuxx Improhation is proponed by way of Exception, 
the Excipient is always ordered to . But the ſaid Act 
of Parliament includes all Improbations by way of Action or 
Exception. Sec the det 2, M. Parl. 7. cap. 62. And tie 
Author doth well diſtinguiſh betwixt general Improbations ral: 
ſed for Production and Diſcovery, and ſpecial Improbations of 
certain Writs: And in this Caſe only allows Confignation ; 
unleſs after Production, a particular Right be taken to be im- 
proven. | ; | 

In Actions of Improhation, when Certification 1s craved 
comra non produda, the Defender ſometimes alledges, That he 
has produced ſufficiently to exclude the Purſuer. And the 
Author is not ſatisfied that the Lords ſhould allow this Plea; 
but that rather Certification ſhould go out upon the Defender“ 
Hazard. And indeed when this Alledgeance is made and ſu- 
ſtained, if the Defender ſuccumb, it ſeems, Certification ſhould 
go out againſt him, without allowing him a farther Term. 


Impugning the Authori ty of Parliament. 


N. B an expreſs Act of Parliament, the impugning the 
Authority of the Parliament conſiſting of three E- 
ſtates, is Treaſon. Quæritur, If the Milconſtruing or Impugn- 
ing the Proceedings of the Parliament, if they amount to Trea- 
ſon? ANnsweR, There is a Difference betwixt impugning Au— 
thority, and Proceedings. of Judicatories; ſeeing judges may 
have an unqueſtionable Authority, and yet their Proceedings 
may be queſtioned. And Papiſts and Heretics cannot contro- 
vert the Authority of Parliament, and yet may be diſſatisfied 
with, and miſconſtrue the Proceedings of the ſame. Which 
Practice, though criminal, doth not amount to Treaſon, 


S. INSPUGNING the Dignity or Authority of the Parliament, 
or any of the three Eſtates, is Treaſon by the Act Ja. 6. Parl. 
8. cap. 130. And the Author ſays well that impugning the 
Proceedings of Parliament is another Caſe. But there Is alſo 


another Act Ja. 6. Parl. 10. cap. 10. making the depraving of 


Laws or Acts of Parliament, to be Death. But the Rigour of 
this Act, as to the Pain of Death and Confiſcation, as of ſeve— 
ral other Acts of the like Nature, is well corrected, by the Act 
4. Parl. 1. Q. Anne. | 

* | [ncorporations 


/ 
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$ Incorporations. 


V. J* a College or Corporation, being in Law, a Body, may 
forfeit the Rights of the Corporation, and in what 


Caſe? Ratio dubitandi, Magiſtrates are only Curators, loco cu- 


ratorum ; and the Univerlity never dieth : And Bithops, and 
ſuch other ſole Corporations, though they commit Barratry, 


do not forfeit in Prejudice of their Succefſors. 


WIEN a Town or Incorporation that has Power to con- 
tract Debts, do grant Bond obliging the Magiſtrates and their 
Succeſſors, and bearing Horning and other Executorials: 
Queritur, If ſucceeding Magiſtrates may be charged with 
Horning? And if they be denounced, Will the Eſcheat of their 
Moveables fall, or only of Moveadles belonging to the Town ? 
Ratio dubitand!, officium mulli debet eſſe dammoſum; and they 
are not bound themſelves perſonally, bnt only they and their 
Succeſſors 712 officio in Behalt of the Corporation: And on the 
other part, if they ſhould not be liable, the Execution would 


be cluſory: And though it is not juſt that they ſhould pay ſuch 


Debts.out of their own Eſtate; yet they are liable to pay the 
lame out of the Eſtate of the Corporation: And if they can- 
not raiſe ſo much for the Time, out of that Eſtate, they ſhould 
ſulpend, and make it appear that they are neither in mora 
nor in culpa. 

Quid juris, As to Compriſing or Adjudication as to ſuch 
Bonds? Whether it ſhoald be only of the public Eftate, or 
of the preſent Magiſtrates likewiſc; eſpecially after the Let- 
ters are found orderly proceeded upon a Suſpenſion diſcuſſed 
againſt them? 

AFTER the Magiſtrates are denounced, and Year and Day 
at the Horn, Qulid juris, as to the Liferent-Eſcheat? Whether 
will that of the Town fall : And, how long their Liferent ſhall 
be thought to endure ? Or, if the Liferent of the Magiſtrates, 
and each of them will fall? 

Iz the ſucceeding Magiſtrates may be charged ſummarly ? 
And, if they be denounced, will their own Eſcheat fall? 

S. Tho the Malverſatious of Magiſtrates may, in ſeveral 
Cites, only affect themſelves; yet even Incorporations acting 
without, and againſt the Warrant of their Charters, or falling 
in any treaſonable Practice, may, and do thereby forfeit their 
Kights. | | 


A Town or Incorporation, may contract Debts; and Bonds 
given by the Magiſtrates and Town Council for the Time, do 


bind 
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bind them, and their Succetſors in Office; ſo that they may 
be ſummarly charged, but their own private Eſtates 'will net. 
ther be poindable, nor otherwiſe liable; and yet their Perſous 
will be liable to Caption, if they do not ſuſpend and make it 
appear, that they are neither in mora nor in culpa; but that 
the Deficiency is in the Town's Funds, which they are re dy to 
make forthcoming: And if ſuch a Suſpenſion ſhould diſcuſs 
againſt them; yet Adjudication ſhould only proceed, as poind. 
ing of the Town's public Good, and not of the Magiſtrates 
private Eftates : But if they do not ſulpend, their Perſons 
would be ſtill liable as ſaid is, and their Eſcheat alſo in Hazard, 
if they be guilty of Contempt. | 
AND though the Magiſtrates for the Time, and others in 
Office, ſhouid happen to be denounced, and lie Year and Nay 
at the Horn; yet there could be no Liferent-eſcheat as to the 
Burgh, becauſe it dies not; but the Literent-eſcheat of ihe 


Magiſtrates not ſuſpending, may be queſtioned; fince they 


ought to have purged their Contempt by ſuſpending, even as 
Tutors are obliged to do: But it would not hold. | 

THERE is no Queſtion, but that upon Bonds granted by 
Burghs or Incorporatious, their Succeſſors in Office may be 
charged ſummarly. 


| Infeftment of Annualrent. 


N. 1 ANDS being affected with two Annualrents to divers 
L 4 Perſons, and being compriſed for the Bygones of the 
firſt: Pueritur, If after the Expiring of the Compriſing, the 
Compriſer (the Lands being ſufficient to pay beth Annualrents) 
will be liable to the lecoud Annualrenter ? Seeing the Lands 
were affected therewith the Time of the Compriſing: And 
though the firſt Annualrent was prior, the Debtor did no 
Prejudice to give the ſecond; the Lands (as ſaid is) being able 
to pay both. | 
Ir the ſecond Annualrenter may redeem ? 
S. THovcH the Lands were affected with the ſecond An- 


nualrent the Time of the Compriſing for the Bygones of the 


firſt ; yet this Compriling is drawn back; ſo that the ſecond 
Annualrenter muſt redeem, or is in Hazard to be cut off, 


Baſe Infeftment. 


V. yrs holding Feu, being diſponed to be holden ei- 
ther of che Diſponer or of the Ring; and the Diſpo- 
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ner being obliged to infeft by two Infeftments, the one to be 


| holden of himſelf blanch, and the other of the Superior as the 
| Diſponer held: Queritur, If the Buyer think fit to hold of the 


Diſponer, and does not make uſe of the Procuratory; whether 


during the Time that he continues to hold of the Diſponer, 


will he be liable to relieve him of the Feu-duty ? 


$. WRll E the Purchaſer holds of the Diſponer, he cannot 
be perſonally bound to relieve him of the Feu-duty; but the 


| Superior hath {till the Lands liable for his Feu. 


Infiſument in a Right, both of Property and Annu- 
alrent. | 

N. A Suu of Money being lent, and thereafter (for fur- 

ther Security) the Dehtor having granted a Diſpoſi- 
tion, whereby he 1s obliged to infeft the Creditor in an Annu- 
alrent out of certain Lands; and likewiſe to infeft him in the 
Property of the Lands (being extended to a twenty Pound 
Lind) for Security both of the principal Sum and Annvalrent; 
ſo that he might have Recourſe both to the Lands and Poſſeſ- 
hon of the fame ; until he be ſatisfied, both of the principal 
Sum and bygone Annualrents: And that by two Infeftments 


under Reverſion; and that he may have Recourſe to either 


Rizht as he ſhould think fir; and though he ſhould make uſe 
of either, that he ſhould not be precluded, but make uſe of 
the other as oft as he thinks fit; which Right is granted by a 
Charter, aud Saſine following the ſame. L2uaritur, There 
being a Non-entry of the Creditor; whether before Declarator, 
the Retour-duty of the Lands, or the Annualrent of the Sum 
being one hundred Pounds Sterling yearly) will fall and be— 
long to the Superior? Seeing the Annualrent walet ſeipſum. 
[i is anſwered, That it is thought, the Right being iar Her- 
maphroditi, and neither properly a Right of Annualrent nor 
Property, and yet both: It is thought, that in Law (as a Her- 
maphrodite is repute to be /exus praevalentis) ſo in this Caſe, 
jus proprietatis trahit ad ſe jus inferius : And it being the De- 
izn of the Creditor, to ſecure both the principal Sum and An- 
nualrent, and that the Debtor ſhould continue in Poſſeſſion 
(and in Wadſets improper where the Debtor is to poſſeſs either 
on a Back-tack, or otherwiſe, the Annualrent is not deli- 
tom fungi). It is therefore intended that there thould be a 


Right of Property; but fo that the Annualrent ſhould be ſe— 
red ein manner forcſaid: As if in a Right of Wadſet with a 
| Back-tack, 
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Back- tack, it ſhould be alſo provided that the Back- tack Duty 
ſhould be debitum fundi, and that it thould be lawful to the 
Creditor to poind the Ground for the ſame, as if it were ſecu. 
red by an Infeitment of Annualrent. 1 | 


S. Tunis Cale is very heterocly ; but the Creditor falling in 
Non entry, the Non-entry will he reckoned as of the Property 
and not an Annualrent, which of old valebat ſerpſum : But 
now this is rectified by the Act 42. Par. 90; whereby it is ſta- 
tute, That heritable Annualrents be retoured only to the 
blanch, or other Duty contained in the Infeftment of Annual- 
rent until Citation in the Declarator. 3 


Infeftment for the Uſe and Beboof of another, 


N. IF a Right be granted to the Uſe and Behoof of another, 
will the Right forfeit by the Treaſon of the Vaſſal, in 
Prejudice of him to whoſe Uſe it is? De quo vid. Wadſet heri- 
table or moveable, Let. V. q. 4. | 
AxD farther, If the Vatlal be Year and Day at the Hory, 
whether will his Liferent fall in Prejudice of the uſuarius. And 


if the uſtarins be Year and Day at the Horn, whether will his 


Liferent fall to the Superior or not? Ratio dubitand!, That 
uſuarins is not Vaſſal, and yet has real Intereſt out of the Lands 
holden of the Superior. - . | 

S. TE Truſtee in this Caſe is certainly Vaſſal, and the Su- 


perior regards him only as ſuch, if the Infeſtment be neatly in 


his Favours. | . 
Bur if the 1ſttarius were Year and Day at the Horn, J 55 
thomuzhi, the Donatar to his Liferent might compel the Truſtee 
to denude, as the 1ſuarius might do; and fo in the Cale of lis 
committing Treaton, | 


Conditional Trfſefimients. 
N. \ Morukx, being debarred from her Jointure many 


Years, upon Occaſion of Incumbrances, and upon 
that Ground being credit ix to her Son for a conſiderable Sum 
of Money; and likewiſe out of Reſpe& to her Son, bav'ng ta- 
ken a Rigbt to a Compriſing for certain great Sums, did afign 
to her Son (being the only Son of her Marriage with his Ea. 
ther) both the ſaid Intereſts, to himſelf and the Heirs of his 
Body, which failzicing to herſelf and her Heirs; with a Pro- 


viſion that he ſhould not have Power to alter the faid Deſtina: 
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tion; and if he ſhould alter the ſame, the Aſſignation ſhould 
be void: But the Son having made no Ule of the {aid Com- 


priſing, and there being no Jofefrment thereupon, is infeft in 
the Eſtate as Heir to his Father: Quæritur, What way his 
Mother and her Heirs may be ſecured, fo that the ſaid Provi- 
ſion may be effectual to them, in caſe the Condition exiſt by 
the Failzieure of the Heirs of his Body? Anſwer, It is thought 
that the Son ſhould give her Bond, making Mention of the 


| Mother's Favour to him, and of the faid Subſtitution and Pro- 


viſion, and that it is Juſt it ſhould be made effectual to her in 


| the Caſe foreſaid, if it ſhould fall out; and that by the Aſſigna- 


tion her Right 18 liquidate in the Caſe foreſaid to 40,000 Merks, 
to be paid to her and her Foreſaids: Therefore, without Pre- 


| judice of the ſaid Aſſignation and Proviſion, he ſhould be obli- 


ged and his other Heirs ſueceeding to him iu his Eſtate, fail- 
zicing Heirs of his Body, to pay to her and her Heirs the 
dum foreſaid, at the firſt Term of Mhitſinday or Martinmas, 
after the Exiſtence of the {aid Condition, and the Failzie of 
the Heirs of his Body: And for her better Security he is to be 
obliged to infeft her, and her Foreſaids in an Annualrent effeir- 
and tothe ſaid Sum out of his Eſtate, beginning the firſt Term's 
Payment, at the Term of Whitſunday or Martinmas after the 
Failzie of Heirs of his Body in Caſe they fail; with this Pro- 
viſion, that in reſpect the {ſaid Infeftment is not to be effectual 
but in the Caſe fore ſaid, it ſhall not be prejudged nor queſtioned 
upon Pretence of any Length or Lapſe of Time or Preſcription ? 
And that the ſame ſhall not commence nor begin to run, until 
the laid Right become effectual in the Caſe foreſaid. 


§. THE Author propoſes here a Caſe betwixt a Mother and 
her Son, with his Advice to the Parties agreeing, which is ob- 
vIous enough: But if the Son ſhould not accept his Mother's 
Bargain, and fo not be liable to the Condition, ſhe muſt cer- 


| tainly be in her own Place, and may make Uſe both of her 


Jo!nture-right and of her pur chaſed Compriſing. 


Publick Trifeftments. 


V, [* an Annualreut to be holden of the Diſponer, be con 
1 firmed by the King: Queritur, If that Confirmation 
ll make it public? | | 

[ an Annualrent be diſponed out of divers Lands to be 


W iden of the Granter ; and a Decreet of poinding of the 


Ground 
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Ground be got 2s to ſome of the Lands, will it make the al 
Right public as to others! | 
ra 


S. Tove an Annualrent to be holden of the Diſponer, 
be confirmed by the King, That will not make it public, 


But this is ſo obvious that certainly the Author mult hare L 
another Meaning, viz. Whether this Confirmation will make th 
it a valid Right, as if either public by Infeftment, or MW to 


clad with Poſſeſſion? And I think it ſhould, for the bi 
King's Confirmation ſhould make it ceaſe from being clan- 


deſtine. LO | | 
Ir an Annualrent be diſponed out of divers Lands, a De. an 
creet of poinding the Ground, as to ſome of the Lands, Wi 119 


or Part of them, will make the Right public as to all, for 
even perional Payment of Annualrent ſhould cloath the 


Right with Poſſeſſion. on 
| : | Wil 
Inhibition. n 

N. 1 upon Bonds or Contracts, if they import . 
ouly, That nothing ſhould be done in prejudice of the 4 

ſame, and Execution thereupon, ſo that the Perſon having , 


reduced upon the Inhibition, cannot make uſe of the ſame to 
ſuſtain any Right, but ſuch as depend upon the Ground of the de 


Inhibition? . 

S. INxHIBITION upon a Bond or Contract, imports no more 0 

| : : 3 the 

14 than that Nothing be done in prejudice of the ſame, and be 
W Execution thereon ; ſo that a Perion having reduced upon 11 
— 1 Inhibition can only make uſe of it to ſuſtain his Right flowing WF * . 
1 from the Bond or Contract. ; bs 


N. Born the Perſon inhibited, and the Perſon-receiver of of 
a Right, being out of the Country the Time of the [nhibt- 


allo | 


1 tion. Queæritur, If the Right be liable to Reduction? Ratio 7 
Bi dubitandi, Both the Inhibited, and the Party- receiver ſhould 4 
I i! | be certiorated, and put in mala fide: And as the Perſon in- 15 
16 hibired is not certiorate, if he be out of the Country, if the 

is | Inhibition be not execute at the Peer and Shoar of Leith, ſo 
11 there is eadem ratio as to the Lieges. we 
„ 
| | | S. No doubt, an Execution at Market-crofs of Edinburgh, C 
17 and Peer and Shoar of Leith is ſufficient againſt the Perot q 
| | inhibited: And it is thought, the like Execution ſhould ſerve 5 
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alſo to certiorate all the Leiges abroad; but the Execution 
where the Lands lie, and the Regiſtration, are the belt Certio- 


| 14tions to all concerned. 


M Ax Order being uſed upon a conventional Reverſion or 
Legal, againſt a Perion inhibited : Will the Inhibition affect 
the Renounclation granted by him; ſeeing he may be forced 


to give it, and has Dependence upon a Right before the Inhi- 


bition? 


S. Tur Lords of Seſſion have cleared this Queſtion by 
an Act of Sedcrunt, that the Inhibition will {till affect. See 


| the Act. 


NM. Ir an Inhibition being execute againſt the Debtor 
only, and being in cur/u only as to the inhibiting the Leiges, 
where the Lands lie, being at a great Diſtance; and Inti- 
mation iu the mean time to the Party who is about to Bargain 
with the Debtor; will put the ſaid Party in mala fide; io that 
there may be a Ground of Reduction, ex capite inhibitionis 
againſt the Party inhibited, and that the ſaid Right is 
fraudfully made and accepted, without a neceſſary Cauſe, 
in defraud of the Creditor, and after Intimation of his Dili- 
gence f | | 


S. Tax Purchaſer appears to be in bona fide, if he purchaſed 
tefore the Inhibition was execute at the Market-crols where 
the Lands lie; bur if after, though before Repiſtration there 
being forty Days allowed for that, he will be found in mala 
file: And if there was only a perſonal Intimation by 
way of Inſtrument made to the Purchaſer, there is a 
ſtronger Certioration than that at the Market-croſs where 
the Lands lie: And it may be inquired what was the Effect 
of Inhibitious of old before the late Publication at the Mar- 
ket-croſſes, and the Repiſtration was appointed; for certain— 
ly the Purchater follows the Faith and Condition of the Seller, 
2nd if he was la fully inhibited, and nothing omitted, the In- 


lübiter ſhould have the Benefit of his Diligence. 


NM. A whole Barony of Land being affected with an Inhi- 
bition, and being thereafter qitponcd in ſeveral Parcels to di- 
rere Perſons : Tf one of the {aid Purchaſers ſhould be diftretled 
by Reduction ex capite inhibitionts may he have Recourſe 
unit the others for their p: oportional Parts, for his Re'icf, 


G g | they 
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they being in rem correi debendi? Vide Annualrent, Quæſl. 
prima. | | 


S. OxE of theſe Purchaſers being diſtreſſed upon the Inhibi- 
tion, ſhould not have Recourſe againft the other Parcels of 
the Barony, though equally affected with the ſaid Inhibition; 
albeir, this would hold in the Caſe of an Annualrent: And 
the Diſparity is, that the Purchaſer againft an Inhibition is in 
culpa, and hath himſelf to blame; which cannot be ſaid in 
the Caſe of an Annualrent. But here the Purchaſer hath 
alſo a Remedy ; for he may pay the Debt, and fo get Right 
to the Inhibition; and then all the Purchaſers muſt draw with 
him. | 


MV. Ir after an Inhibition is regiſtrate, and forty Days are 
paſt ; if the Creditor getting Notice that his Debtor has Lands 
within other Shires, may inhibite the Leiges there, and re- 
giſtrate within forty Days? And, if in that Caſe the Debtor 
muſt be again certiorate ? | 


S. IT may be thought, that Inhibitions can be execute at 
any time as to the Lands where diſcovered, and then regiſter- 
ed; and that this Regiſtration, though not within the forty 

Days of the firſt Publication made in another Shire, ſhould 


ſtill put in mala fide, without a new Certioration to the Debtor 


himſelf; the firſt Execution againſt him being ſtill good and 
ſtanding. But certainly a new Certioration appears the ſafer 
W ay. | 


tions to be regiſtrate, ordains the ſame to be done within 
forty Days after their Publication and Execution ; firſt in the 


Books of the Shire where the Party dwells; and if he have 


Lands in other Shires, in the Books of that Shire alſo. But 
it hath been queſtioned, if the Publication and Execution 


ſhould allo be at the Market - croſs of that other Shire. And, 


in my Opinion, wherever the Regiſtration is appointed to be, 
the Execution and Publication ſhould precede. Yet, where 
a Debtor dwelling in Leith was there inhibit, and at the Mar- 
ket-croſs of Edinburgh; the Lords found the Inhibition valid 
as to the Lands in the Canongate, becauſe duly regiſtered in 
the Regality-books, although not execute at the Market-croſs 
of the Regality. 


N. By 


THE Act of Parliament appointing Inhibitiors and Interdi:- 


© — © — — — — — om oY 
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N. By a Minute, an Eſtate much incumbered being diſponed, 


and the Price being agreed upon at a certain Rate per Chalder, 


or Io Merks ; but ſo that the Incumbrances ſhould be purged 
by the Price pro tanto, and any Eaſe by the Creditors ſhould 
redound to the Seller; and the whole Incumbrances being 
purged, the Buyer ſhould count for the Superplus of the free 
Money, and ſhould pay beſide 20,000 Merks, after all is 
purged. Quæritur, Whether the Benefit of the {aid Contract 
can be affected with an Inhibition, or with Arreſtment, at the 
Inftance of Creditors of the Diſponer? Ratio dulitandi; 
the ſaid Benefit 1s not liquid, 


S. Ir the Creditors had inhibit before, it would certainly 
affect the Contract more effectually than au Arreſtment ; but 
the Arreſtment ſhould alſo hold if the Creditors had done no 
other Diligence, and as to all the ſuperplus Price that could 
fall due. 


N. Ir Inhibition does affect Lands acquired after Inhibition? 


Auſeber, Afirmative, the Debtor not being diſcharged to diſ- 
pone the Lands he has preſently, but ſimply his Lands and 


Eſtate. 
IF at leaſt it affecteth ſuch Lands as are acquired, within 
the Shire where the Inhibition has been uſed? 


S. IT is thought Inhibition does affect Lands acquired by 
the Debtor after Inhibition; but then the Inhibition muſt be 
execute and regiſtrate, where thoſe Lands lie. And if 
the Lands acquired after Inhibition be within the ſame Shire 
where the Inhibition has been already uſed, it appears to be 
ſufficient though they had been acquired even after forty Days 
and the Regiſtration in that Time. 


NM. Quæritur, Ir Inhibition doth affect Bonds though move- 


able by the Act of Parliament, fo that the Creditor cannot 


aſlign the ſame ? 

Pueritur, Ir Inhibitions doth affect Bonds, ſo that the Cre- 
ditor cannot thereafter aſſign the fame ? Ratio dubitandi, That 
it is thought, they affect only real Eſtates and Intereſts; and 
there is no Mention of Bonds and Debts which are perſonal ; 
and they come not under the General of Goods and Gear, 
which are real Things: Whereas Debts are Nomina, and 


Entia juris et Rationis, 
S. IT 
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S. IT is thovght, That Inhibition doth not affect Bonds 
moveable by the Act of Parliament, though they were he- 
ritable before; ſeeing the Sum might have been arreſted. 
But the Author, who puts few Queſtions without a good Rea- 
ſon, points at this, if the Inhibition, though it do not affect the 
Debt and Debtor ; yet doth it not diſable the Creditor that he 
cannot aſſign: So that if the Aſſigny and Inhibiter were compe- 
ting, the prior Inhibition might be thought preferable, ſo long 
as the Debt is unpaid. But the Author thinks Tuhibition a Re- 
medy in Law, to affect only real Eſtates aud Intereſts, and 
neither nomina nor moveable Goods and Gear. | 


N. Ir Inhibitions affect Lands acquired thereafter? The 
ratio dubitandi is, no iligence can affect non ens, and what 
did not belong to the De'tor: And if Inhibition will not 
affect Lands when it is not execute at the Market-crois where 
they lie, much leſs can it affect Lands that has not item as to 
the Debtor, and does not pertain to him; and the Narrative 


of the Inhibition is, that the Debtor intends to defraud his 


Creditor, by putting away his Lands, which does not militate, 
as to the Lands which he has not then. 


S. SEEING the Inhibition once affects the Perſon there is no 
Realon why it ihould not affect Lands after acquired, if duly 
execute and regiſtered, as above. | 


N. A Bond being granted after Inhibition, and thereupon 
the Debtor being denounced, and his Eſcheat gifted. Le" 
ritur, If the Horning and Gift may be reduced ex capite inhi- 
bitionis? Ratio dubitandi, I hat the Ground being taken a- 
way the Superſtructure falls, ſo that the Bond being reduced 
the Horning doth fall. Contra, The King is not concerned 
upon what Ground the Rebel is at the Horn, if the Horning 
be valid and formal; and the Inhibition doth import only, 
that the Debtor ſhould not give any voluntary Right, where: 
upon his Eftate (which is the Subject of Execution for Debt) 
may be taken away; but not if he ſhould commit Crimes, ci- 
ther of Treaſon, or ſnould be Rebel, or do Deeds whereupon 
Recognition may follow; that the King or other Superlors 
ſhould be prejudged of their Right and Cafualtics of For- 
feiture, Liferent-eicheat, &c. 


S. NeiTHeR Horning, nor Gift can here be reduced ex ca- 
Pite inbibitionis, nor will they fall in conjequentiam ; becauſe, 
| 5 if 
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if the Horning be valid and formal, the Gift thereon is good: 
Fo, the Inhibition doth only inhibit the Debtor as to volun- 
tary Rights, whereby his Eſtate may be taken away: But if 
he commit Crimes, the Law and the Superior's Intereſt muſt 
ſtill take effect. And, yet in good Reaſon the Inhibition ſhould 
fave the Inhiviter, both as to the Debtor's Deeds, and his 
Delinquency upon them, as in Recognitions. 


Inhibition upon Teinds: 


N. IF Inhibition upon Teinds interrupteth Preſcription, 
without a Citation; eſpecially where the Poſleflor is in 
Poſlefſion by a Right? | : 
Ir Inhibition puts a Party bruiking by a Right, in mala fide; 
fo as, before his Right be reduced, to be liable for Bygones 
after the Inhibition. Tweeddale. | 
Ix to the Effect foreſaid he be in mala fide ; becauſe being 
Commiſſioner for the Ear] of Lauderdale, he prevailed upon 
the ſame Grounds againſt Oxenfoord. 8 


S. IT is thought, an Inhibition upon Teinds doth interrupt 
Preſcription, without a Citation of Spulzie, 

THOUGH it may be thought that a Party bruiking by a 
Right, thould be only liable tor Bygones ſince the Citation in 
the Reduci ion; yet the Inhibition cannot but put him in mala 
fide, even before the Reduction; albeit, this may be judged 
rigorous: And for what here follows it needs not to be no- 
ticed. But pd quiſque juris in alum ſtatues it ut ipſe eodem 
jure Utatur, is good Law. 


Inſinudtio. 


S. THis, and the following Titles; Inſtamia, Jnſtrumen. 
tum guarentigiatum, Inter decem dies, are but Lain Cita- 
tions. | 


Inſtance. 


N. BY the common Law of the Romans, and by the Cuſtom 

of France, inſtantia perit aſter three years, as to all 
Effects of it; v. g. Interruption of Preſcription ; But without 
| | Prejudice 
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| Prejudice of the Action, if it be not preſcribed, ſo that a new 
Action may be intented. 


S. THAT this was the common Ls of the Romans, is not 
made appear, 


Interdiction. 


N. I Interdictions be null, becauſe the Executions do not 
bear Oyeſles? 


S. IF the Execution do bear a Jawful 8 to have 


been made, the Oyeſſes may be thought to be implied: But 
the Meſſengers ſhould expreſs it: For the Law and Cuſtom is 


his Rule. 
N. Ir a Perſon having no real Eftate, but perſonal Bonds, 


may he not be interdicted if there be Cauſe ; at the leaſt that 


he cannot give away his Eſtate without an ' onerous Cauſe ? 
Ratio dubitandi, Interdictions are thought only to affect Im- 
moveables. 


S. IT is true, Interdictions are only thought to affect Immove- 
ables. But if a Perſon were interdicted cauſa cognita, it were 
very fit that he thould be bound up even as to perſonal Bonds 
and his perſonal Eftate ; except for onerous Cauſes, and ba- 
ting a little for the Intereſt of Commerce ; to which the Rule 


agrees well, molilia non habent ſequelam. 


NM. IF a Huſband can be interdicted to his own Wife, TOY 
in ejus poteſtate et cura. 


S. Tuar a Huſband ſhould be interdicted to his own Wife, 
ſeems to be contra bonos mores. 


N. Te an Interdicter can conſent to a Deed in his own fa- 


vours ? x 


S. Ax Interdicter cannot conſent to a Deed in his own Fa- 


vours, becauſe not agreeable to his Truſt. 


NM. Ir Interdiction be looſed, will Debts contradted in the 
interim be valid? Ratio dubitandi, That by the Looſing it is 


acknowledged that he is not pr odigus : Aud ſeeing no Act of 
rodigality 


alli 


. 


—: 20h. IG, . 
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| Prodigality or Facility before or after can be inſtructed, ex 


extremis preſumitur medium, and that he was not prodigal in 
that interim. | 


S. INTERDICTIONS are ofttimes looſed by the Interdicter's 
reducing, to which no Oppoſition is made : In which Caſe, 
Deeds done in the interim cannot be quarrelled by it; for it is 


reduced tanquam ab initio. 


N. Ir the Heir of a Perſon interdicted will be liable to a 
perſonal Execution, or real againſt his Moveables ? 


S. IT is thought the Heir of a Perſon interdicted will be li- 
able as his Predeceſſor was: But this Caſe is very unclear. 


Iutromitter. 


N. T HERE being a Difference between an Executor con- 
firmed after Intromiſſion, and a Donatar to the De- 

funct's Eſcheat, though declared; viz. That the Executor is 

liable to the Creditors, but not the Donatar: Que ratio 


that the Eſcheat declared ſhould free the Intromitter ? 


S. THE Reaſon why the Eſcheat declared ſhould free the 
Intromitter, appears to be, That the Eſcheat declared cuts 
off the Defunct's Right ab initio» Whereas the Executor is 
ſtill liable to the Creditor: Yet if the Declarator be after In- 
renting of the Cauſe againſt the Obtainer as Intromitter; I 
doubt 1t would free him. 


Inveta et Illata. 


N. IF a Perſon aſtricted as to invecta et illata tholing Fire 

and Water, ſho ald buy unground Malt, and after he 
had brought it within the Bounds aſtricted, has fold it; will 
he be liable to aſtricted Multures ? 


S. H ſhould not be liable, becauſe it did not thole Fire 
and Water by him, within the Bounds, 


Duobis 


— — — ᷓ — 
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Duobus inveſtitis per modum Con firmationis, ſed 


fit prior? 
N. S UM prxdia alienantur de ſuperiore tenenda, id fit 


vel per modum reſignationis vel confrmationls : 
Si igitur alienatio fiat de domino ſuperiore tenenda, per mo- 
dum confirmationis, et ex ea ſaſina ſecuta fit: Poſtea vero 
alienatio terræ eodem modo tenendæ alteri fiat, et ex ea 
nedum ſaſina ſed coufirmatio acceſſerit, ac denique prioris 
acquirentis jus ſed poſterius, confirmatum fuerit : Sari. 
tur, Ex iis acquirentibus uter potior fit ? Et quidem dubi— 
tationis ſi ulla, ea ſubeſſe videtur ratio, quod per reſigna- 
tionem alienans penitus deveſtitur: Saſina autem cum ſit, 
in re, plus poſſe et tribuere videtur quam reſignatio que 
ad rem tantum eſt: Verum explorati juris, eſt poſterius ac- 
quirentem potiorem elle, cum prior nactus fit jus perfcetum, 
et omnibus numeris et partibus abſolutum, idque a poteſta- 
tem habentibus ; alienans ſiquidem nec alienatione nec ſa- 


poſterius acquirentis jure prius confirmato ; Uter 


ſiua priori data dominus eſſe defiit, et penes quem eſt do- 
minium, penes eum remanet poteſtas alienandi per quam 


dominium defiuitur: Sicut autem alienatio alienanti domini- 
um haud adimit cum fit jus perſonale, nec in re tantum- 


modo, ſed ad eam conſequendam, ita nec ſaſina ex ea diſ- 


ſaſitur; cum fir prorſus nulla et irrita utpote prædii de do- 
mino directo tenendi: Nam fafina prædii de aliquo tenend! 
inanis et ſaſina haud cenſetur, niſi lis de quo tenendum eſt 
prædium vel per ſe vel per balivum ſuum eam dederit, vel 
per alienantem dandæ vel prius datæ, confirmatione ſua 
conſenſum et auctoritatem accomodaverit. | 

« Ex iſtis eluceſcit quanti momenti fit habilis agendi mo- 
dus; ut enim apud phyſicos, tria rerum naturalium dicun- 
tur eſſe principia, materia forma et privatio; totidem etiam 
apud juriſconſultos rerum agendarum ſtatuuntur principia, 


poteſtas ſcilicet, voluntas et modus; fine poteſtate velle vel 


conari dementia eſt, fine voluntate poteftas iners, nec in 
actum ſeſe exſerit; ſi adſit utraque, tam poteſtas quam vo- 
luntas etiam enixa, deſit autem modus habilis et ad actum 
explicandum idoneus, actus nullus et inefficax eſt; forma 
enim et modus (ut vulgo dicitur) dat eſſe rei: Et haud fiert, 
et haud rite et debito mods fieri, paria ſunt. Cum igitur ac- 
quirens omillo modo acquirendl per reſignatjonem, qua re- 
ſignatlone facta, tam alienanti quam alteri, tum alienandi 

„ tum 
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« tum acquirendi poteſtas preriperetur, iſtum per confirma- 
«© tionem maluerit; in eum quadrat (quod multis aliis caſihus 
locum habet) illud brocardicum, Quod potuit noluit, quod 
6 voluit facere nequivit. 


S. In this Caſe of two Purchaſers by Diſpoſitions and In- 
feſtments to be holden of the Superior by way of Confirma- 
tion a me, where the firſt Purchaſer, though he take Saſine, 
yet is confirmed in the ſecond place: The Author reſolves 
well, That the firſt confirmed, though not firſt infeft, will be 
preferred; becauſe indeed a Saſine in this Caſe hath all its 
Force from the Confirmation. But he miſerably falls into his 
conſtant Error, that this Caſe differs from Purchaſers by 
Reſignation; as if the firſt Reſignation did wholly diveſt the 
Reſigner; which is a Miſtake : For, the Right remaining ra- 
dically in the Reſigner; the firſt Infeftment upon the ſecond 
Reſignation is preferred to the poſterior Infeftment on the firſt 
Reſignation. And the Reſigner is judged to be totally de- 
nuded, not by the Superior's Accepting of Reſignation, but by 


the Infeftment upon it. 


Jura complexa. 


N. IRA complexa as Eſcheats ſingle, Societies for cer- 
tain Vears, Do theſe fall under Executry? Ratio 


dubitaudi, The Subjects are Mobilia: Contra, they are not li- 


quid, and cannot be valued ; ſo that there can be no appreli- 
alio or male appretiata. 


S. Tove theſe Subjects are not liquid, nor can be ap- 
pretiate; yet, being moveable, they may fall under Executry, 
and be purſued upon a Licence; and when liquidate, then con- 
armed and execute. 


Indeſtitura. 


S. Tals and the following Titles, uramentum, Juriſclictio, 
Juriſdictio ca mer imperialis, are but Citations. 


Jus accreſcendi. org 


"Ta Ys 


Liferent, and to the Children of her late Marriage 


N. W HEN a Sum of Money is payable to a Widow in 
| 1 H h in 


242 Doubts and Queſtions in Law, 


in Fee: Quæritur, If any of the Children ſhould deceaſe, 
whether their Part will accreſce. to the Survivers? Or, II 
they muſt be Executors or Heirs to the Child deceaſed ? Ra- 
tio dubitandi, That the Fee is not given to Individuals nomina- 
tim, but to Bairns-et liberis» And before it be declared that 
they have Right as /iberi, and ſo the Fee eſtablithed in their 
Perſon, they are deceaſed: And therefore locus eft juri ac- 
creſcendi ; as in the Caſe of Heirs-portioners before they be 
| ſerved Heirs, if ſome of them deceale, their Right will ac- 
creſce to their Survivers. | 


S. Ir the Right tranſmit to the Bairns, 9% Bairns, the 
Jus accreſcendi ceaſes: But if the Tranſmiſhon require any So- 
lemnity ; I ſhould judge with the Author, That there is ju 
acergſcendi before the Tranimiſhon. | 


Jus Mariti. 


N. M ARRIAGE being diſſolved within Year and Day, 

the Huſband, by our Cuſtom, has neither Tocher 
nor any other Benefit by the Law as Courteſy : Neither the 
Wife, if (he ſurvive, will have Jointure or Terce, if there 


be no Children. Qraeritur, If the Huſband has not jus ma- 


riti as to Moveables, whether extant or conſumed? Ratio 
dubitandi, Theſe other Proviſions are preſumed to be in re- 
ſpe of a Marriage durable and ſtanding, at leaſt for the ſaid 
Space: Whereas the Right foreſaid 1s founded upon the 
Relation of maritus: Et ipſo momento that he was married he 
was Huſband. But it ſeemeth, Thar, ſeeing the Wife would 
not have jus relictæ by the Death of her Huſband, he ſhould 
not have jus mariti; ne ſocietas iniqua et leonina ſit : Put as 


to bona conſumpta, it ſcemeth that fecit ſua being bona fide 


Poſſeſſor. 


8. Ir is known, that Marriage being diſſolved within Year 
and Day, and no Children, all diſſolves retra. But the Queſtion 


here is moved as to the jus mariti. And ſeeing the Wife has 


not jus relictæ by the Death of her Huſband, neither ſhould 
he have jus mariti. Yet the Title and bona fides ſhould make 
good what is bona fide conſumptum. 


N. Ir a Huſband lying at the Horn, and being thereafter 
relaxed, will lefe only the Mails and Duties of his Wife's 
| — Lands 
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Lands reſting before and becoming due during Rebellion? 
Or, If his jus mariti and Right to theſe Mails and Duties, 
during the Marriage, will fall entirely; ſeeing he might 
aſſign his Jus mariti; and his Right not being during Life, 
he is in the Caſe of an Aſſigny to a Liferent, which falleth 
under the Aſſigny's ſingle Eſcheat? 


S. Ir is thought, That the Jus mariti does not give the 
Huſband a formal Right to the Wife's Literent, but is only 
like an Aſſignation to Mails and Duties, that gives Right to 
them as they fall due. And therefore, if the Wife's Liferent- 
eſcheat ſhould fall, as in ſome Caſes it may; it might be 
thought, That it ſhould belong to the King and his Donatar, 
and cut off the jus mariti, as a formal Aſſignation to a Liferent 
cuts off a prior Aſſiguation to Mails and Duties. 


N. Ir a Proviſion in a Contract of Marriage with a Widow 
(having given a Tocher) that her Huſband ſhould not have 
Jus mariti to a certain Sum, nor to any other Sum except the 
Tocher (eſpecially ſhe having divers Children of her firſt 
Marriage) be not valid? 


S. I was, and am till of Opinion, That the jus marit: 


may be regulate per pacta nuptialia. 


N. A Bond being conceived in favours of a Woman con- 
ditionally, who thereafter marrieth, and dieth before the 
Condition exiſt : Quaeritur, If the Huſband will have Right 
jure mariti? Anſwer, He will, per legem gue legata, ff. de Reg. 
Juris. 


DU ID Juris, As to the conditional Legacies, if the Con- 


dition exiſt after the Huſband's Death, it they will belong 


to herſelf? Jide the {aid Rule, and the Reaſon of the Dif- 


ference. 


S. Ir is thought, the Huſband will not have Right to the 
ſaid Bond: For, ſince the Condition did not exiſt; and there- 
by the dies cedere, until the Marriage was diſſolved; it can- 
not be thought to pertain to the Huiband, who could not exact 
it. And the Law cited, que Legata, ff. de Reg. juris, makes 
not to the Purpole; though it may fall to her Executors. 
Thus, if the Wife were Debtor conditionally, the Condition 
exiſting after the Marriage, the Huſband would not * 

ND 
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AND a conditional Legacy being left to a Wife, if the Con- 
dition exiſt not till after the Hoſband's Death, it will belong 
to herſelf ; for the Legacy does not fall due until the Condi- 
tion exiſt, | | 


N. Ir jus. mariti may be compriſed? And if it may, whe— 
ther the Right will fall under the ſingle Eſcheat of the Com- 
priler? | 


Irs a Huſband he forfeited: Dueritur, If his jus marit; 


falleth under the Forfeiture? Ratio dubitandi, The Huſband 
has jus mariti, upon Pretence, and in order to Adminiſtration ; 
and the Law preſumeth that he will adminiſtrate as he 
ought: And the Relation and jus mariti haret offibus, and is 
perſonal. | | 


S. IT 1s thought the jus mariti may be compriſed: And 
yet this jus mariti would fall under the Huſband's ſingle Eſ- 
cheat; and fo would it under the ſingle Eſcheat of the Com- 
= : But ſtill the jus mariti is but an Aſſignation to Mails 

uties, and only affects things as they fall due. And if the 
Huſband ſhould be forfeited, his jus mariti could not but multo 
magis fall under the Forfeiture. But all theſe Rights, either 
of Eſcheat, Forfeiture, or Compriſing, would tall with the 
Marriage, for they could endure no longer. 


N. Trxrt being a Proviſion in a Contract of Marriage; 


that the Woman ſhould be excluded from any Intereſt in 
Terce or third of any other Part of Moveables; ſo that the 
Terce is no Communion as to her; Quæritur, If notwith- 


| ſtanding there will be Communion as to the Huſband, ſo that 


he will have Jus maritz, as to any moveable Eſtate belonging 
to his Wite ? 

S. Thou this Proviſion may exclude the Wife as to her 
Jus relide, yet it will not exclude the Huſband from his jus 
mariti. 


N. A Woman having Right to an heritable Sum, if Dili- 


gence and Charges be uſed for Payment: Quwritur, If ipſo 


* . D 
jure it becomes moveable, ſo that the Huſband has thereafter 


Right jure mariti? ANSWER, It is thought, That as to the 
Deciſion of this Queſtion, much will depend upon Circum— 
ſtances; and if Diligence be uſed in order only to ſecure the 
Sum, and that the Debtor be ſuſpect, the Sum will be till 

=; | . heritable; 
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heritable ; eſpecially, if Adjudication follow in favours of the 


Wife and her Heirs. 


S. IT is thought that this Diligence, as for Example, a 
Charge of Horning, though it would make the Sum eſcheat-— 
able; yet ſhould not make it fall under the jus mariti : For 
ſince the Huſband is Huſband, and hath the Adminiſtration, | 
it were 1niquous to interpret this ſo much to the Wife's Pre- 
judice as to loſe the Fee of an heritable Sum; and if the Sum 
ſhould come to be adjudged for, it would certainly remain 
with the Wife. 


N. Quæritur, Ir a Proviſion in a Contract of Marriage, 
That the Wife ſhould retain a Right of Sums belonging to 
her; and, That {he may diſpoſe of the ſame without Conſent 
of her Huſband, be valid, and to be ſuſtained? Answen, 
Affirmatrve, ſeeing ſuch Pactions are not contra bonos mores or 
Jus gentium But on the contrary, are conform to the Roman 
Law. And when any Advantage is introduced in favours of 
2 Huſband, or any Perſon jure paſitivo or municipali, they may 
renounce the fame. | | 


S. Ir is moſt reaſonable that this Proviſion ſhould hold; 
for the jus mariti ſhould always be ſubject to the pada nup- 
tialia. | | re: | 


N. Puaritur, Ir the Huſband be liable to the Wife's 
Debrs, et quatenus? ANSWER, It is thought, he ſhould be 
liable; quia penes quem emolumentum, penes eum onus: But it 13 
thought he ſhould be liable only quatenus locupletior, and ac- 
cording to his Intromiſſion, and as a Tutor; the Wife being 
in tutela mariti- And though he has Right jure mariti et com— 


munionis, to that which belongs to his Wife; that ſhould be 
underſtood debitis deductis. 


S. Tye Huſbhand, no Doubt, is liable to all the moveable 
Debts of the Wife: But the Author thinks him only liable 


as a Tutor, and quatenus locupletior; and that his jus mari: 


gives him Right to the Wife's Moveables dedudts; debitis. But 
it is better Law, That the Huſband jure mariti getting the 
univerſum jus of the Wife's Moveables, debita cum eo tranjeunt - 
And he having the Adminiſtration, and marrying for better and 
for worſe, during the Marriage he muſt be ſimply liable for 
all her Debts, until the Diſſolution bring a Remedy. 
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N. Te, after the Marriage is diſſolved, it be found that there 
was a Debt belonging to the Wife during the Marriage. 
Qucritur, If the ſame will belong to the Huſband ſurviving, 
Jure mariti ® Anſwer, It is thought, The Law gives what 
belongs to the Wife, to the Huſband as Adminiſtrator; and 
the Law preſumes that he adminifter behoovefully : But if a 
moveable Debt was not known the Time of the Marriage, 


and is yet due, there may be ſome Queſtion; and yet it is 


thought, that it ſhould fall under the Communion. 


S. Ir, after the Marriage is diſſolved, there be found a 


moveable Debt that belonged to the Wife during the Mar- 
riage, it ſhould belong to the Huſband ſurviving. And in 
like manner, If a moveable Debt, due by the Wife, did emerge 
after her Death, though her Dead's Part were exhauſted, yer 
the foreſaid new Diſcovery in the Huſband's favours ſhould 
anſwer it: But otherwiſe this poſthumous Debt of the Wife's, 
would not affect the Huſband after the Communion diflolved. 


N. Ir the Wife be provided in Satisfaction of Terce or 


Third; Queritur, In that Cale, If ſuch a Bond will fall under 
Communion, or if it will belong to the Huſband jure mariti? 


S. Tris Caſe ſhould be more clearly ftated ; for if it be a 
liquid Bond given her for that Cauſe, there can be no Reaſon 
why the jus mariti ſhould not affect it except it were renoun- 
ced, unleſs the Huſband's Tranſacting for it, be thought of 
the ſame Force. oo | 


Jus Mariti ct Relictæ. 


N. T* the Loſs ariſing by the Act of Parliament anent un- 

lawful Ordinations and Marriages, be underſtood to be 
a Privation; ſo that fuch Rights ceaſe as if they were not 
married; amittuntur, non commutantur ; and the Wife and Hul- 
band have a Right to their own Eſtate, free of jus mariti et 
relictæ, as if they were not married? 


S. By the Act of Parliament, Ca. 2. Pa. 2. Seſſ. 3. Cap. 9. 
Perſons married by one not lawfully ordained, do amit their 
Jus mariti and jus relictæ. And the plain Meaning appears 
to be, That both being equal in the Tranſgreſſion the Huſband 


has no jus mariti during the Marriage, and the Wife no jus 


relictæ 


an 
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relictæ upon the Diſſolution; but it does not ſeem that it was 
taken from them tanquam ab indignis, to belong to the Fiſk. 
But it is no matter, for the Act is reſcinded. 


Jus Relictæ. 


N. A Woman, by Contract of Marriage being provided 


A co a Liferent of all that ſhould be conqueſt, whether 
Lands, Sums, or Goods; Quæritur, If the will have Right 
to the half or third of the Moveables jure relict? or if eo 
ipſo that ſhe is provided to, and accepteth a Liferent, it ap- 
peareth that ſhe renounceth her Communion? Whereas on 
the other part, that Proviſion being in her Favours, and ſhe 
not being excluded; it ſeemeth ſhe and her Executors ſhould 


not be excluded by it. 


S. Tu Wife cannot in this Caſe, have both her jus relicta 
and her Liferent of the Moveables; but hath her Choice, ſince 


the Proviſion of Conqueſt is in her favours. 


N. Ir the Huſband may, by Donations in liege pouſtie, pre- 
judge the Wife and Bairns of their Part? Anſwer, The 
Nature of the Gifts is to be conſidered, if they be ſo immodicæ 
et inofficiaſee, as it may be preſumed, they are given of pur- 
poſe to fruſtrate them. 


S. Tu oH the Huſband ſhould diſſipat and give all away, 
there appears no Remedy: For ſince he may ruin himſelf, 
the Law has provided no Remedy in this Caſe for the 
Wite and Bairns, | 


Ju Supervenienss 


N. ]* a Perſon having no Right to Lands ſhould diſpone 

the ſame, ſo that the Acquirer ſhould be infeft upon 
his Refipnation ; aud thereafter the Diſponer ſhould acquire 
the ſame; and being infeft upon the Reſignation of the Heri- 
tor, ſhould diſpone and reſign in favours of another for 
onerous Cauſes, ſo that he ſhould be infeft: Quæfitur, 
Which of theſe, who acquired theſe Lands from the ſame 


Author, will be preferred ? | 


S. IT 
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S. IT may ſeem, that the After- acquiſition ſhould accreſce 
to the firſt Purchaſer : But, if the Time of the firſt, the 
Reſigner had neither Right nor Poſſeſſion, and ſhould again 


reſign on the Ground of the better Right acquired, it would 


alter the Caſe. 


N. Tuar Brocard, jus ſuperueniens, &c. will it hold in 
the Caſe where the Right is ſupervenient not to the Diſponer, 


but to his Heirs? Or where the Heir to the Diſponer had 


Right himſelf the Time of the Diſpoſition ? 


S. Ir the Diſponer and his Heirs be bound to warrand, it 


ſeems, That where the Heir is bound in the Warrandice, any 


Right in, or falling to his Perſon, muſt accreſce to the Pur. 


chaſer, but otherwiſe not. 


N. Quær. Que caſu jus ſuperveniens acereſcit? And if it 


| ſhould be underſtood of the Right only of Moveables, and 
ſuch Things as may be tranſmitted without Infeftment? And 


not of Lands and others, which cannot Habili mods be convey- 
ed, much leſs accreſce, without Inteftment ? 


S. Txt Accreſcing of a ſupervenient Right, is here meant 
of a Right /pervenient to the Author, and then accreſcing 
to the Purchaſer; which, fidione juris, is preſumed to have 
been in the Author's Perſon when he diſponed ; which makes 
a ſufficient Conveyance. As for the jus accreſcendi of the 
Civil Law in /egatis, it is of a quite other Nature. 


Juſtice- 3 


N. IV the juſtice- General may be Judge to Riots, or any 
Crime or Delict, whereof the Pain is not defined by 


Law, but left arbitrary ? 


S. IT may be thought ſtrange, how this comes to be doubt- 
ed, when almoſt every Day that Court find Libels relevant, 
ad penam extraordinariam, which is erbitrary. 


K. 
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K. 
Neareſt of K IN. 
HE Intereſt of the neareſt of Kin is, That they be 


confirmed Executors, and if they die before Confir- 

mation, they do not tranſmit: And yet if the 

Teſtament be confirmed by any Perſon, naſcitur 
actio againſt the Executor, who is liable to the neareſt of Kin, 
which they tranſmit. 

THERE being three Perſons who are neareſt of Kin to a 
Defunct, and the Edict is moved and ferved at the Inſtance 
of the Procurator-fiſcal, and two confirmed only: Whether 
will the third have Action againſt the other two, as neareſt of 
Kin for a Part? Ratio dubitandi, That theſe who are Exe- 
cutors of Law cannot have Right de facto; unleſs they con- 
firm, that being modus adeundi in motilibus » And the neareſt 
of Kin, by the Act of Parliament has only an Action in the 
Caſe where he cannot adire, there being Executors nominate 
and confirmed, who have Right to the Office, and a third 
Part; ſo that the neareſt of Kin may purſue for the reſt. 

WEN the neareſt of Kin have Action againſt the Executor 
nominate, if {ſome of them deceaſe before Confirmation, 
whether will they tranſmit the foreſaid Action? MKatio dubi- 
tandi, It is not officium, but jus legitimum, which may be 


tranſmitted, as the Relict's Part and Bairn's Part, without 


reſpect to the Confirmation: And, on the other part, it may 


| ſeem, that ſeeing they did not intent Action before their 
Deceale, they do not tranſmit ; and in fuch Caſes the Inten- 


ting 
in Moveables. 

THERE being two Daughters, of which one being mar- 
ried, by her Contract of Marriage accepts her Tocher in 
Satisfaction of what the may pretend to hy the Deceale of 
her Father and Mother: Quaeritur, The Father having 


g of Action is inſtar aditionts, and there is no Repreſentation 


ſurvived the Mother, Whether will the other Siſter have 


entirely her Mother's Part, as neareſt of Kin to her; Ratio 
dubitandi, The other had renounced. And on the other 
part, the Mother's Part did entirely belong to herſelf and to 

| L1 her 
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her neareſt of Kin: And the ſaid Siſter that renounced is as 
near to her Mother as the other? Vide Renunciation, litera R. 


S. Tax neareſt of Kin are in a manner Succeſſors in mobi- 


libus, and if they confirm they tranſmit; or if any other con- 
firm, he will be liable to them, and this Claim they alto tranſ- 


mit: But of this Tranſmiflion of the neareſt of Kin more 


afterwards; eſpecially, if the neareſt of Kin muſt not only 
confirm but execute, before they can tranſmit. 

THERE being three Perſons neareſt of Kin to a Defundt, and 
the Ealict being moved at the Inſtance of the Procurator-fiſcal, 
two of them only are confirnicd - IV hat becomes of the third? 
And the Author ſeems to ſay, That Confirming being modus 
adeundi in mobilibus, the Confirmer thould have Right, and 
that the neareſt of Kin have only their Claim without confirm- 
ing, where there is an Executor nominate and confirming that 
bars them. But put the Cate, That the Procurator-fiſcal, who 
moved the Edict, had gone on to confirm; would he not have 
been accountable to all the three neareſt of Kin? Can we then 

think that the third's Neglect in the former Caſe ſhould be ſo 
penal? And therefore it is more reaſonable, that the Teſta- 


ment being confirmed quovis modo, the neareſt of Kin ſhould 


have their Claim; for the Executor is principally an Office, 


and in no Reaſon ſhould exclude the Right of Blood, except, 


by the Defunct's Will or by Law, it be otherwiſe provided. 


Wu the neareſt of Kin have Action againſt the Executor 
nominate, if one of them deceaſe beſore Confirmation; the 
Author fays, That his ligitimm, or Share of the Dead's Part, 
ihould tranſmit as the Relict's Part and Bairn's Part. And a 
Man would think ſo in good Law: But he would have the 
neareſt of Kin to intent Action beſore his Deceaſe, that he 
may tranſmit; for this Intenting of Actiop, he judges to be 
njlar adlitionis, without which no Repreſentation iu Moveables. 
But then, this Action cannot be intented unleſs the Executor 
nominate firſt confirm, and ſo this neareſt of Kin dying before 
his Part muſt not tranſmit. But ſecondly, To require farther, 


That he ſhould intent Action that he may tranſmit; and that 


this is inſtar aditionts, is wholly groundleſs: For indeed, to 


take our Executry as it is, which at heſt needs a great Reform; 


any Exccutors confirming ſhould found the Claim cf the near- 
eſt of Kin: But one of the neareft of Kin dying before con- 
Arming, our Practique ſeems to allow him to tran{mit nothing 


fave his Balu Part, as we may hear afterwards, 


As 
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As to the Caſe of the two Siſters, It is true, that the Mother's 
Part did entirely belong to herſelf, and to the neareſt of Kin; 
and the married Siſter is equally near to the Mother: But why 


did the then renounce, or what ſhould be the Effect of that 


Renynciation? Certainly it mult be to cur her off, as if ſhe had 
not been: And then the Mother dying before the Father, her 
Part muſt fall entirely to the other Siſter. | 


KING. 


N. FF the King take Burden in a Diſcharge granted by a 
Minor, That he ſhall ratify at perfect Age: QAucritur, 

Whether the King's Succeſſors will be liable, repreſenting 
their Predeceſlors?. Ratio dubitandi, The King ſucceeds not as 

Heir, but jure coronae ; as in the Caſe of ſingle Incorporations, 

D. g. Bithops, who are iaid to be Succeſſors, and are not liable 

to the Debts of their Predeceſſors: Or, in the Caſe of feuda 

IF the King he in the Caſe of other Minors, ſo that a Re- 
vocation is not ſufficient, unleſs a Reduction be intended debi- 
to tempore inira giladriennium utile? 


S. Tre King taking Burden for a Minor in a Diſcharge, 


That the Minor ſhall ratify at perfect Age, doth in that Caſe bind 


jure privati, and not as King: And fo it cannot oblige his Suc- 
ceſſors in the Kingdom: But it ſhould bind his Repreſentatives 
in any private Eſtate that may belong to him. And if he 
have no private Eftate, there is no Remedy. 

Kincs are commouly judged to be Minors wherever they 
are leſed: And for that End their Revocations are in ule: 


Which, though ſometimes made intra quad! iennium 1tile; yet 


if the Court incline it, may be made at any time: Only it 1s 
thought the King's Revocation without a Reduction upon it, 
can have no Effect. And ſuch Reductions cannot be raiſed 
without ſpecial Warrant. And in rei veritate, a perpetual Re- 
vocation ſhould only be allowed as to the annexed Property; 


but otherwile, only ta the quad! iennium utile. 


Ling and Prince. 


N. FF the King and Prince be to be conſidered as incorpo- 

rate ſo that theſe who ſucceed are in the Caſe of Suc- 
ceſſors of Church-men, and do not ſucceed by Inheritance, 
but by Succeſſion ? = 


S. THAT 
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S. THarT: King, or Prince, or Biſhop, are like ſingle Incor- 
porations, as the Author calls them, ſeems very improper. But 
certainly all of them ſucceeding, do ſucceed in the Office and 
Patrimony ; and that according to Law ; but not as Heirs to 
their Predeceſſors. The Author ſays, That they ſucceed not by 
Inheritance, but by Succeſſion: Which is, That they ſucceed not 
by Inheritance: For the Reſt is idem per idem. 


L. 
Laudimium. 


S. HERE we have only Latin Citations. The Word ſigni- 
fies Entry- duty; much the ſame with the Ewdixrixoy. 


Lawburrows for Burghs. 


1V. FF 2 Burgh be liable to find Lawburrows for their Bur- 
gelles ? | 


S. THERE appears no Law for it, that a Burgh is liable to 
find Lawburrows for their Burgeſſes, though they ſhould be 
anſwerable to exhibit them, if in their Power, in caſe of their 


Tranſgreſſion. | 


In Leo. 


N. IF a Perſon having Baſtard- children may in lecto marry 
their Mother, in order to their Legitimation? 


S. THOUGH this hath been practiſed and allowed; yet it ap- 
pears the worſt Deed that a Man can do on Death- bed in Pre 
judice of his Heirs; But poſſibly it hath been ſuſtained, as 
done ad exonerandum conſcientiam : Which may be thought 
ridiculous. : | 


N. Ir after a capital Sentence the Perſon condemned be in 
legitima poteſtate Seeing he cannot be ſaid to be in ledto : And 
the Sentence doth not affect Inamobilia. 


S. A 


poner having provided for himſelf, that he ſhould be Maſter of 


Reſolved and Anſwered, 258 


S. A Perſon condemned cannot be ſaid to be in his 
liege pouſtie; being, as they lay, a Son of Death, and his Life 


merely precarious. Vet, if he ſhould eſcape from Execution, 


eſpecially into Freedom and Safety; that may be thought to 
alter the Caſe: And his Deeds, quoad his Heritage, would be 
more probable. | 


N. Ir a Man on Death-bed be acceſſory to Treaſon, Whe- 
ther will his Eſtate forfeit in Prejudice of his Heir ? It ſeemeth, 
that though in lecto Lands cannot be fold or annailzied any 
way in Prejudice of the Heir, that being only the Caſe of the 
old Law of Deeds in lecto; yet conſequentially a Man on Death- 
bed may do many Deeds in Prejudice of the Heir: And a 
Traitor on Death-bed may be taken out and puniſhed. 


S. THovcn a Man on Death-bed cannot prejudge his Heir 
by voluntary Diſpoſitions; yet if he ſhould commit Treaſon, 
he would certainly forfeit his Eſtate from his Heir; for ſuch. is 


the Force of the Law. | 


N. Ig a Bond being heritable, may be made moveable of 
purpole in leo? FO | 


| S. Ir the Thing be done on purpoſe, and can be ſo made 
appear, it is the fame Cale as if the Bond were legate, which 
cannot be. But if an heritable Bond ſhould be made move- 


able, by a Diligence on Death-bed, without any declared 
Deſign, it may be reaſonably thought, that the Diligence 1s 


only uſed for further Security, but without any Purpoſe in 


the Creditor to alter his Succeſſion from his Heir to his Exe- 


N. Ir an Infeftment be given of Lands holden ward, upon 
the Reſignation of the Father in lecto: and a Reverſion apart 
to the Father, to redeem upon a Roſe-noble: Quæritur, If 
the Ward and Marriage be cut off? AnsweR, If the Lands 
hold of a Subject, Sibi imputet that he did not inquire and 
know the Condition of the Diſponer: But if they hold of the 
King, there may be ſome Queſtion ; ſeeing the King's Grants 
may be queſtioned upon Obreption or Subreption, and the 
Negligence of his Officers ſhould not prejudge him: And it 
appears the Courſe foreſaid, was taken of purpoſe to defraud 
the King of his Caſualties, being in pe proxima; and the Diſ- 


his 
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his Eſtate, by the Reverſjon foreſaid. It is thought there is a 
Deciſion in the ſaid Caſe, iu favours of the King, which ſhould 
be tried. 


S. Twovecn there may be a Difference where a Subaltern, 


or, the King, is Superior; as if the Subaltern ſhould advert 
better, and know the Condition of the Diſponer more perfect- 
ly : Yet, even where the King is Superior, if the Refipnation 
be fairly managed, there is no Reaſon, that the Thing ſhould 


Reſignation be accepted in the common Courſe, though it 


were deſigned to cut off the Ward and Marriage, yet it ſhould 


be ſuſtained, ſecing qu uitur jure ſuo nemini iii iam facit. 


N. A Perſon on Death-bed having made a Niſpoſition in 
Favours of a Creditor, but to the Prejudice of his other Cre- 
ditors, (the Defunct's whole Eſtate being diſponed in favours 
of the Creditor foreſaid.) Qucritur, If the Defun could on 
Death-bed prejudge his other Creditors, and prefer one to all 
his other Creditors, ſeeing Perſons being on Death-bed are 
not in liege pouftie as to any Deeds but the making of Teſta- 
ments, and not as to Deeds inter vivos; and if the Defunct in 
his Teſtament had made ſuch a Conveyance in favours of a 
Creditor, it could not have been ſuſtained; and any Deed done 
ou Death-bed is upon the Matter but a Legacy or Codicll ; 
And a dying Perſon ſhould not be allowed to do any fraudulent 
Deed ; and it is a Fraud, where there are many Creditors, to 


give to one the whole Eſtate: And a Perſon in lecto cannot 
prejudge his Heir; and a fortiori ought not tc prejudge his 


Creditors, who would he preferable to Heirs. And as in the 

Caſe of Compriſings within Year and Day all Creditors, ſhould 

come in par! paſſu, ſo Diſpoſitions on Dcath-bed ought to be 
to the Behoof of all other Creditors. 


S. WEN a Perſon on Death-bed makes a Diſpoſition in fa- 
vours of {ome Creditors, to the Prejudice of others, it is thought 
that the Creditors excluded may quarrel the Preference even 
in the Right of the Heir: For unle's the Diſpoſition on 
Death- bed were made in favours of all the Creditors, the Heir 
is prejudged, as being more expoſed to the Creditors neglect- 
ed. The Grounds alledged by the Author againſt this Practice, 


appear to be not ſolid. For, fir/t, Nothing hinders a Perſon 


on Death-bed to diſpone upon his Lands, if he have the Con- 
ſent of his Heir: For, ail Deeds on Death bed are not to be 
| | Judged 


be ea For, the Diſponer utitur jure ſuo, and if the ; 
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judged teſtamentary. Secondly, Since the Diſponer is under no 
Diligence, the Creditors neglected can neither complain of 
Fraud nor of partial Preference. 


N. A Defunct a on Death-bed made a Diſpoſition re- 
lating to a former, and in Corroboration of it did nominate 


two of his Name to ſucceed : Quæritur, What will be the Im- 


port and Effect of it? AnsweER, It being on Death-bed, it 
cannot have the Effect of a Diſpoſition unqueſtionable ; but 
only of a Declaration of the Defunct's Will, which ought to 
determine (at leaſt ro have Weight) with the Friends, 


S. IT is thought, this Diſpoſition on Death-bed in favours 
of particular Subſtitutes, ſhould not be ſuſtained; for, in fo 
far it is prejudicial to the Heir: Yet if the former Diſpoſition 
did wholly exclude the Heir, he can have no Prejudice by the 
Subſtitotion in lecto, if lawfully made, by virtue of a Power 
reſerved. 


N. Ir a Perſon ſtricken with a Palſy, fo that he cannot go 
abroad, but otherwiſe having ſound Judgment and Memory; if 
after a conſiderable Time he deceaſe in that Condition, will he 
be thought to be in lecto, after the Contracting the Palſy ? Ra- 
tio dubitandi, That Perſous paralitic cannot be ſaid to have 
morbus ſontictus; and diverſe, after they have been lo, have 
been able to do Affairs and have had Chiidren; and therefore 
ir is thought, that it is to be conſidered, if there be a Compli- 
cation of any other Diſeaſe, of which it may be thought that 
he died; and from the Time of the contracting that vicknels, 
he is to be eſteemed to be in lecto. 


S. Tuts Queſtion is determined by the Act of Parliament 
1696, making Death bed as broad as ſixty Days before the 
Defunct's Deccaſe; and therefore the Nature of the Diſcaſe 
needs not to ve inquired into. . 


NV. Wu Ar is the Reaſon that a third Party acquiring a Right 
made in lecto, though bona fide, will be liable to Reduction:? 


S. REDUCTION ex capite lecti will be ſuſtained againſt a 
third Party acquiring bona fide from the Receiver of the Dit- 
poſition from the Defunct, becauie the Acquiſition is @ non 
habente. 


Legacies. 
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Legacies. 


N. 9uaritur, IF an univerſal Legacy, which upon the Mat- 

ter is a Teſtament, and ultima voluntas de 
necefſitate bonorum, may be proven by the Oath of the neareſt 
of Kin? ANSWER, It js thought it may be ſo proven, ſeeing 


ſcriptura is not de forma legati; and a Legacy not exceeding 


an hundred Pounds may be proven by Witneſſes ; and a Lega- 
cy exceeding that Value is not probable Witneſſes, not becauſe 
that /criptum is de eſſentia, but ob fluxam fidem teſtium And 
therefore, whatever Value it be of, it may be proven by the 
Oath of the neareſt of Kin. 


S. IT is thought, That though a ſpecial Legacy not ex- 
ceeding a hundred Pounds Scots, may be proven by Witneſſes; 
and if exceeding that Value, by the Oath of the Executor or 
neareſt of Kin: Vet an univerſal Legacy, being upon the 
Matter a Teſtament, as ſaid is, ſhould not be ſuſtained without 
Writ ; for this appears to be a more ſolemn Act. And if an 
univerſal Legacy thould be probable by the Oath of the 
neareſt of Kin, Why not the Diſpoſition of a Man's whole 
Heritage, by the Oath of his apparent Heir, which yet our 


Law would reject ? 


N. Ir a Perſon being named Executor and univerſal Lega- 
rar, ſhall be forfeited before he be confirmed, will his Inte- 
reſt forfeit to the King? Ratio dubitandi, Albeit a Legacy 
will torfeit, yet in this Caſe the Legacy being univerſal, and 
being ſubjoined to the Nomination, is of the Nature of Inſti- 
tution; which, being an Office, does not forfeit. 


S. Ir may be thought, That this univerſal Legacy not 
confirmed, ſhould not forfeit, becauſe the Right of it is only 
eſtabliſhed by confirming. For, if this Executor die, not con- 
firming, he does not tranſmit, and what he does not tranſmit, 
he ſhould not forfeit. But this holds not as to apparent Heirs, 
in the late Rigour of Forfeitures. 


V. Tg a Legatar ſhould commit Treaſon before the Teſta- 
tor's Deceaſe, will his Legacy be void, as in the Caſe of his 
Deceaſe? ANSWER, The Legatar not being capax tempore 


nor tis te/?atorts, having committed Treaſon, the Legacy is void, 
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S. Ir a Legatar commit Treaſon before the Teſtator's De- 
ceaſe, the Legacy will be as void as if the Legatar had died. 
1 = a Legacy gives no Right except the Legatar ſurvive the 

eſtator. | 


N. Ir a Legatar do not own the Legacy, may a Creditor 
affect the ſame? And if there he a Difference betwixt the 
2 and a Donation? Vide Donation non acceptata ; in 

itera D. 


S. THOUGH a Legatar do not own the Legacy, yet a Cre- 
ditor may affect the ſame: For, a Legacy is underſtood to 
give Right without a formal Acceptation : And a Legatar 
cannot repudiate in Prejudice of his Creditors. 


Conditional Legacies. 


N. A LeGacy being left to an apparent Heir, with that 


Provifion, that the Legatar ſhould not queſtion the 
Defunct's Will, having diſponed his Eſtate both heritable and 
moveable to another, both by Diſpoſition and Teſtament : 
And a Clauſe irritant being adjected to the Legacy, That the 
Legatar ſhould both not impugn, and ſhould ratify the De- 
funct's Deed; and ſhould diſpone and convey any Right he 
had, in favours of the ſaid other Party; and if he failzied or 


contravened in either, that he ſhould loſe his Legacy. 


Puzritur, If the apparent Heir ſhould 2 an Exhibition 
ad deliberandum, and being required, ſhould not be free to 
ratify and diſpone preſently; whether the Clauſe irritant be 


committed? It ij anſwered, That the ſaid Legacy is not left 


in theſe Terms, that if upon Deliberation, having a Time 
granted for that Purpoſe, he ſhould think it his Intereſt rather 
to accept the Legacy than to own his Right of Succeſſion, 
he ſhould have the ſaid Legacy: But the ſame is left, in caſe 
he ſhould chearfully acquieſce to the Defunct's Will, which 
he is obliged to do preſeutly, being obliged to diſpone ſine die : 
Et uti dies non adjicitur preſenti die debetur. 


S. IT may be thought, That this apparent Heir might ne- 
vertheleſs purſue an Exhibition ad deliber andum, that he might 
more knowingly make his Choice. But it it was provided, 
That he ſhould acquieſce in the Legacy, without moving any 

K k Queſtion, 
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Queſtion, the raiſing of the ſaid Exhibition might import 
an Irritancy. | 


Legal Reverſion. 


N. IF a Minor have a Right to a legal Reverſion, as ſiugu- 

| lar Succeſſor to the Debtor: Ber, If he will be 
in the ſame Caſe as a Minor that is Heir to the Debtor, ſo 
that he may redeem at any time before he be of the Age of 
twenty-five Years? Or if there be a Difference upon that Ac- 
count, that the Heir or his Predeceſſor has Right ab initio; 
whereas the ſingular Succeſſor incidit in jus; and the Rever- 
ſion being limited by the Law, in favours of the Creditor, it 
ought not to prorogate by the Deed of the Debtor. 


S. IT is thought, That a legal Reverſion ſhould not run 


againſt a Minor, whether he ſucceed to it as Heir, or as ſiugu- 
Jar Succeſſor: For, the ſuffering it to run, 1s manifeſtly his 
Leſion ; againſt which he ſhould be reſtored. Ir is true, a 
Debtor, Major, may affign his legal Reverſion to a Minor, 


and by this means prorogate it. As likewiſe, that the ſame 
Queſtion may be moved of a conventional Reverſion, that 


though limited, yet it ſhould not run againſt a Minor. But 


this laſt is doubted, for good Reaſons, though ſtill the Run- 


ning of Reverſions being unfavourable, it ſeems fafer to adviſe 
for the Minor. : 


Legatars and Intromitters. 


N. * xe Legatars may purſue Intromitters, and if the Defend- 


ers will be heard to debate whether there be free Gear? 


S. I think, not. But the Legatar had beſt confirm firſt, and 
then his Title would be good againſt any Iutromitter. 


| Legatum Rei alienae. 


N. Quaer. FF a Perſon on Death-bed ſhorld name his ap- 
parent Heir Executor; and ſhould leave in 

J. egacy to another an heritable Intereſt, or ſhould otherwiſe 
diſpone Lands; whether or not the Heir confirming the Te— 
ſtament, may queſtion the ſame as to the Legacy ſoreſaid? But 
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in this Caſe the Queſtion will be, how far res aliena (or ſuch 
as is aliens, as to the Power of diſpoſing the ſame in lecto may 


be leſt? And Teſtaments being favourable, and the Intenti- 


on of Teſtators being moſt to be conſidered, whether or not 
the Executor ſhould redeem that which is lefc in Legacy, being 
heritable, and be liable in Eſtimation and to the Value there- 
of, if it be res aliena? Or ſhould ſatisfy the Legacy if it be 
res ſua but heritable, at leaſt ſo far as the Executry will ex- 


tend. Vide Death-bed, Queſt. 2. & 3. Litera D. 


RES aliena ſi legetur, non debitur niſi ſciverit teſtator rem ali- 
enam efſe ; non enim pracſumitur legare voluiſſe ft ſciuiſſet rem ali- 
enam eſſe. Perez, Lib. 2. Tit. xx. | | 

INCUMBIT autem legatario probare teſtatorem ſciviſſe rem eſſe 
alienam 2 conjunctis perſonis legata fuerit : Pro quibus praeſumi- 
tur ex affeciu eum kgaturum fuiſſe etiamſi alienam, Perez. ibid. 

VBI legatur res haeredis valet legatum, nec refert ſcrverit teſ- 
tator, an non, haerdis efſe ; facile enim praefletur nec redemptione 
opus eft, Perez. ibidem. | 

Dol AA rei ſuae legatae tranſit in legatarium flatim a 


morte deſuncti. Ibidem. 


S. A Man's naming, on Death- bed, his apparent Heir, to 
be his Executor, and leaving an heritable Intereſt, or Piece 
of Land to another in Legacy; ſeems not to be ſo much the 
Caſe of legatum rei alienae, as, whether aMan may leave in Le- 
gacy from his Executor nominate, any thing belonging to the Executor 
himſelf, or that may belong io him, And it is thought, he may. 
For, the Executor ought to conſider the Teſtament; aud 
if he pleaſe not the Legacy, he ſhould refuſe it: But if he con- 
firm, he ſhould make it good if it be in his Power, 

Tuo' the Rule be /egatum non deberi, niſi ſciret teſtator rem a- 
lienam eſſe: And that, incumbit legatario hoc probare, mſi lega- 
tum fuerit perſonae conjunftae ; Yet I would think it a fairer 


Rule, That in this Caſe, /egatum rei alienge ſhould not be ſu- 


ſtained, nifi teftator expreſſe ut alienam legaſſit- For otherwiſe 
the /egatum ſhould only extend ad omne jus, which the Teſtator 
or his Executor nominate, have in the Thing, without far- 


ther Inquiry. 


Legatum a Legatario Acquifitum ante Mortem De- 


funtti. 
4% N. CI legatarius, vivo teſtatore, rem legatam conſequtus 
” ) clt titylo oneroſo emptionis vel alio, haeres tenetur 
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ſolvere pretium quod dederat legatarius; nec enim cenſetur 
habere rem cui pretium abeſt ; {in vero legatarius eum adep- 
tus eſt titulo lucrativo, aliter dicendum eſt, nihilque ab 
haerede petere poteſt; nihil enim ei abeſt et dnae cauſae 


lucrativae in unum hominem, et unam rem, concurrere non 


poſſunt.” Ibidem, fi ex duobus teſtamentis. 


S. This Citation diſtinguiſhes, if the Legatar did acquire for 


a Price, in which Cale, the Legacy good, or gratuitouſly, and 
then not good: But it may be thought as juſt a Rule, tha, if 
he acquire from the Defunct himſelf, it thould make void the 
Legacy: But if from a Stranger, it is ike /egatum rei alienae. 


Legitima Liberorum. 


N. ORIBDUS noſtris primogenitus eſt haeres ex aſle ;. 

et in univerſum jus immobilium ; terrarum ſcili— 
cet et aliorum quae immobilibus accenſentur: Nec minus 
ex mobilibus libat et praecepit mobilia haereditaria, vulgo 
Moveable Heirſhip : Et apud Anglos, Hierloom, optione 
permiſſa optimum quodque eligendi tam ex ſuppellectile 
quam ex inſtrumentis ruſticis, et militaribus armis, equis, 
aliiſque ejuſmodi: Ut tam domi quam rur ad colendum, et 
fi opus fuerit ad militiam et profectiones tum in bello tum 
in pace utcunque {it inſtructus: Reliqua autem mobilia five 
res {five nomina, marito et uxori et viri liberis, etiam ex di. 
verſis matrimoniis (ſi adhuc in familia) communis ſunt, 
deductis debitis, ſi pater- familias obaeratus aut debitor ſit; 
nec enim aliter bona intelliguntur niſi aere alieno ſubducto: 
Ea communio licet {it inter conjuges et liberos habitu et ſpe; 
haud cedit tamen nec actu vim ſuam exerit, niſi matrimo- 
nio diſſoluto per alterius conjugis obitum. Matrimonio 
durante, rerum communium non ſolum adminiſtratio, fed 
dominium eſt penes maritum, et poteſtas diſponendi haud 
aliter quam de ſuis : Nec ut communio iſta cedat, opperien- 
dum eſt ut conjux emoriatur et penitus fato defunctus fit, 
ſed confeſtim ut mori incipit poteſtas illa legitima (vulgo 
liege pouſtie) deſinit, et communio effectum {ortiri incipit. 
Mori vero incipit, imo civiliter, pro mortuo habetur, poſt— 
quam morbus invaſit lethalis et ſonticus, qui cuique rei agen- 
dae impedimento ſit; adeo ut nec domo proreptare poflit, 
nec negotiis (uti ſolitus erat) ſupereſſe, eundo ad templum 
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aut forum et loca publica ubi plerumque falus animae et ne- 
gotio procuratur: Quamdiu enim animus ergaſtulo corporis 
coercetur et ejus miniſterio et organis neceſſario utitur, vix 
fieri poteſt ut corpori aegro mens ſana ſit: Accedit, Quod 
ubi cadaver ibi aquilae et moribundis adſunt et advolant ple- 
rumque (amici ut videri volunt ſed) corvi et haeredipetae, ut 
captent et eblandiantur aliquid; nec 1d difficile eſt: Agr 
ſiquidem tam corpore quam animo infirmo, et aſſiduis eorum 
(quorum opera tunc opus habent) officiis et blanditiis 1mpa- 
res et obnoxii, facile dant et jactant quae propediem ſua haud 
futura ſunt ; Ex eo tempore igitur quo aeger ſeſe domi ab- 
didit, nec amplius in propatulo, foro aut eccleſia ſui copiam 
facit, licet ex morbo non decumbat lento fortaſſe ecque 
magis periculoſo, dicitur eſſe lecto aegritudinis et in extremis 
agere; et alienatione terrarum, aut rei alicujus haereditarlae 
el prorſus interdicitur: Et ſi ſecus faxit aut alienarit, hacre- 
di aQtionis reſciſſoriae remedio facile ſuccuritur : Sic non fine 
umma ratione proſpectum eſt haeredibus, ne quid in eo- 


rum fraudem fieret a parentibus aut deceſſoribus in extremis, 


cum ſul parum compotes ſunt; idque non ſemel cautum Jure 
veter), quod libris maje/tatzs aliiique libris juris continetur; 
11s elogium illud, quod libri juris noſtri ſint, haud negarunt 
principes noſtri nec immerito, quod dictum velim pace vir 
conſultiſſimi Craigi iis paulo iniquioris; quemadmodum enim 
Virgilius aurum ex ſtercore colligit Ennii ; juris ſtudioſis 
ex libris iſtis (et non tam ſtercore quam juris noſtri veteris 
ſive ruderibus ſive rudi mentis) licet multa colligere aurea 
ct ſcitu nec inamoena nec inutilia. : 

** SED moribus noſtris et uſu fori (cum eadem ſubſit ratio) 


idem jus introductum eſt in favorem viduae et liberorum 3; 


et, ut plerumque ubi jus deficit ſenatus ſupremus ſupplet, in- 
ſtar practorum, ita ex acquitate accommodavit re medium 
utile nec legitimis ſuis fraudentur, nec liceat patri-familias 


1n lecto aegritudinis, conjugis aut liberorum, mobilium par- 


tes et legitimas imminuere, nedum abalienando penitus e- 
ripere : Quin etiam in matrifamilias praemoriente, ex com- 
munione ejus legitima cedit ſtatim ea in lecto acgritudinis 
conſtituta; nec ex eo tempore marito, quam Vis domino 
et in legitima poteſtate permittitur aliquid facere in fraudem 
vxoris, aut eorum qui in jus ejus ſuccedunt, multum autem 
intereſt, uter vir an uxor pracmoriatur; viro enim ſuper- 
ſtite cum liberis, ex obitu uxoris cedit communio, et legi- 
tima tantum uxori ejuſque proximis et ſucceſſoribus, 115 mo- 
bilium triente ceu quatuor unciis et partibus deciſis: Quae 
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ſuperſunt Bes, viz. ceu octo unciae et partes, adhuc com- 
munia ſunt patri et liberis. Sed ut ſuperius dixi habitu tantum 
et ſpe; fier) enim poteſt et ſaepe evenit, ut communio ina- 
nis fit, liberis patri praemorientibus, vel patrimonio acciſo 
vel aliquo caſu defecto: Ubi autem viro contingit intata con- 
cedere, uxore et liberis relictis, communio cedit ad omnes 
effectus tam uxori quam liberis; adeo ut ex mobilibus triens 
uxori, alter triens accedat liberis, tertius patrifamilias re- 
linquitur, de co, nec ultra, teſtari poteſt ſi voluerit: Si in— 
teſtatus deceſſerit, ſuum trientem liberis relinquit adinſtar 


haereditatis, adeundum jure quaſi haereditario, ſed haere- 
de ſubmoto et excluſo: Liberi enim trientem patris haud 


vindicant ut ſuum et legitimam, ſed in eum ſuccedunt, quaſi 
haeredes in mobilibus modo ſolenni: Et haeredi legibus ſatis 
ſuperque conſultum eſt, cum ſolus haeres fit ex aſſe in im mobili- 
bus, reliquis liberis practeritis et excluſis: Sin haeres e re ſua 
eſſe duxerit, haereditate omiſſa, inter liberos admitti et ex pa- 
trimonio paterno ſive haereditate et terris, ſive mobilibus, 
aequo cum caeteris nec ampliori jure aut parte, potiri; id 
ei facile permittitur; unicuique enim licet renunciare juri 


ro ſe introducto: Nec minus haeres haereditatem adit, et 
In terris (ſi quae ſunt) iuveſtiendus eſt, ut rerum hacredita- - 


rium jus adeptus, fratribus habili modo eas conferre et im- 
pertire poſſit fic collatione facta, defuncti patrimonium, 
quod ad haeredem vel ad liberos ut liberos, aut executores, 
aut proximos cognatos pertineret, ab inteſtato ultra citraque 
inter haeredem et liberos communicatur. Teſtamento au— 
tem facto ſi ex liberis aliquis vel executor vel legatarius ſit, 
quod ex teſtamento conſequitur haud tenetur conferre 3 nec 
enim id habet ut legitimam ct ex diſpoſitione juris ve] ut 
unus ex liberis, ſed teſtatoris voluntate et ut quilibet ; ve- 


rum cum penes haeredem fit optio, mature et re integra de- 


bet cligere ; ſi enim haereditatem adeat pure nec teſtatus fe 
velle conferre, vix poſtea auditur nec ad collationem admit- 


titur, elegit enim nec eligenti licet variare. 


His altius poſitis et praemiſſis, uti par erat in materia uſu 


quide m et moribus ſatis obvia, ſed (quod ſciam) in libris non 
ſatis enuelcata, ex lis eliciendum, quid juris fit in ifa ſpe- 
cie ſacti. | | 

% Diem obiit Sempronius ſed inteſtatus, Maevia uxore ſuper- 
ſtite cum tribus liberis Caro, T iti, et Publio; viduae triens 
mobilium jure relilae (ut loquimur, ) Titio et Publis alter 
triens ceflerat ut legitima et liberis, tertius etiam triens 118 
obtigit, ſed ut exe cutoribus et quaſi haeredibus mobilium ab 


« inteſtato 
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© inteſtato; adierant etiam dati a judicibus ad quos pertinet 
te teſtamentorum probatio et executorum datio; ſed Caius 
. Eu cui delata erat haereditas, deceſſit, haereditate 
te haud adita, eo forte peregre profecto aut aliter impedito ; 
4 ejus morte ea ad Titium ſecundogenitum devenit et adita eſt: 
« Contra Titium agebat Publius frater, condictione ex cauſa, 
ut reſtitueret quae ex mobilibus, vel ut executor, vel unus 
4 ex liberis nactus fuerat; cum res ad alium caſum devenerat 
« et eum a quo non 4 incipere; quod ea habuerit cau- 
« ſam et unicam fuilſe quod haeres non fuerat, ſed unus ex li- 
« beris, et cum eo effectum evanuifle ; eum nunc haeredem 
«« et integra et opima haereditate locupletatum, ea debere eſſe 
* contentum ; nec fine injuria aut invidia ex mobilibus aliquid 
&« libare aut retinere poſſe: Et in libro iſto cujus mentio ſuperius 
ce facta, vetus reperitur deciſio 1553. Juli, qua contra haere- 
« dem judicatum in cauſa Alexandri Lato contra Robertum Law. 

* SED cum iſta ex libris curiae et regeſtis deciſio haud pro- 
« matur, ſed ex compilatoris neſcio cujus libro et notis, ſalva 
« rerum judicatarum authoritate quae apud me magna eſt, in- 
* tegrum mihi eſſe reor ut in contrariam ſententiam pronior 
& ſi m, iis adductus argumentis: Ceſſit ſiquidem legitima liber- 
& ornm ejuſque ſemis ad Titium pertinens, confeſtim a morte 
«« patris; cedere autem tum legitima tum legatum dicitur cum 
« actio pro lis competit; et ii, quibus jus ceſſit, fi deceſſerint 
* antequam res ab eo ſibi debitas conſequantur, jus tamen et 
« actionem ad haeredes tranſmittunt. Ea autem eſt definitio 
juris conſummati et perfecte quaeſiti: Jus igitur, Tio 
4 1ta quaeſitum et in eo quaſi fixum, quommodo avelli et ei 
* eripi quea-, haud video: Alia quidem eſt ratio deſuncti (ut 
loquuntur) partis ceu trientis, ejus ſemis ad Titium pertine- 
<« bat ut unum ex proximis cog natis et executoribus; is a mor- 
tente Sempron ſtatim Titio delatus eſt: Haud ceſſit tamen ex 


eo tempore {ed tunc demum cum T7tus adiit, et patri executor 


* datus eft: Jura enim haereditaria, vel quaſi, quae pertinent 
* ad aliquem ut haeredem ct ſucceſſorem in alterius jus uni- 
« verſum, non cedunt nec quaeruntur niſi haereditate adita 
in mobilibus autem executoris datio et confirmatio eſt inſtar 


adilionis: Utcunque enim ſuppoſitum fit Titium executorem 


datum a judice, defuncti triens ceſſit executoribus et iſtius 
„ ſemis Trto, jus adeo firmum et ad haeredes tranſiturum, {t 
Titius Caio praemortuus fuiſſet, morte Cai: intercidere 
et irritum fieri, et jure et ratione videtur alienum. Ad 
haec, mortuo Patre- familias, cum de patrimonio quaeriter, 
an integrum et ex aſſe ad cum pertinuerit caclibem forte et 
| | | „ orbum 
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orbum, an vero commune fuerit uxori et liberis; et 
quota uxoris et liberorum pars ſit, utrum ſemis an triens ; 
et liberorum legitima an ex aſſe unius fit ; an fi plures ſint 


liberi in quot uncias et partes dividenda fit. Tempus mor. 


tis patris-familias inſpicit lex, de futuro haud ſolicita, nec 
quae tunc ſunt quotae augeri aut minui poſſunt; quamvis pa- 


trimonium rerum quae in eo ſunt interitu et fructuum et foe- 
tuum acceſſione auger! poteſt et minm, poſito 1gitur patrem 


familias deceſſiſſe teſtatum, relictis vidua et liberis: Viduam 
autem et liberos haud diu ſuperſtites fuiſſe morbo aut alio 
caſu extinctos; tamen executor patris- familias haud aſſem 
{ed trientem tantum conſequitur ; licet tempore aditionis ceu 


confirmationis nec liberi nec vidua extiterant enim tempore 
obitus teſtatoris, et tunc partes fecerant; eac autem ſemel 


quaeſitae, eorum morte haud evaneſcunt, fed ad cognatos, 
proximos et executores tranſeunt. Poſito etiam patrem-ta- 
milias mortuum, ſuperſtite uxore et unico tantum filio prae- 


ter haeredem, nec alios reliquiſſe liberos; filium autem ſe- 


cundo-genitum impuberem, poſtea obiiſſe; fratre ſuperſtite: 
eo caſu, ex patris mobilibus, haeres trientem conſequitur, 
ſed ut executor fratris, et ejus legitimam; nec vidua aut 
patris executor audiendi, ſi pro trientibus ſemiſſes petant, 
cauſati rem ad alium caſum deveniſſe, nec haeredem ex mo- 


| bilibus aliquam partem carpere poſſe. Si chjiciatur in iſto ca- 


ſa haeredem ex mobilibus nullam partem nanciſci immediate 
et jure ſuo, ſed mediate et jure tratris, et ut ejus executorem: 
In ſpecie autem facti de qua agitur, Titium tum haeredem 
fuiſſe, tum unum ex liberis, et ſuo jure haereditatem patris 
adiiſſc, nec minus ut unum ex liberis, legitimae libe- 
rorum ſemiſſem adeptum: Jura iſta &ovorara nec penes 
unum conſiſtere aut retineri poſſe. Iſtud facile diluitur ; 
tempus enim mortis Sempron pat ris familias intuendum; 
eo autem tempore Titius erat unus ex liberis, nec haeres 
erat aut eſſe poterat, Caio primogenito ſuperſtite; ei hac- 


 reditas morte patris delata, ad Titium haud immediate, ſed 


ex fratris morte pervenit ; Titio quaſi per ſurrogationem 


et #42yz320;y in locum primogeniti ſubeunte. Cum igitur 


Titius, co quo Pater obiit momento, inter liberos fuerit, et 
iplo jure legitimam nactus eſt, nec injuria retinet quod jure 


habuit. Si Cazzs patris adiiflet haereditatem, ei Titius hae- 


res forer, nec minus patris haereditate potitus retineret. 
Quod autem Caius haud adierit, Titio nec imputandum nec 


oficit. Patrimoniorum ſiquidem conditio, et jura viduae 
6 et 
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* et liberorum, legibus conſtituuntur : nec aequum eſt ea ex 
“ arbitrio haeredis pendere aut ambulare. Porro haereditatis 
e delatio et facultas adeundi, aliis caſibus nedum hoc, haud 


„ parum operatur : haerede enim perduelli et majeſtatis reo, 


e haereditas etiam non adita amittitur, et fiſco quaeritur. 


S. Tux Author gives an Account here of the Succeſſion of 


the Heir with us in the Heritage or Heritables; and of the 


Succeſſion of the Relict and Bairns; and of the neareſt of 


Kin beſide the Heir, in Moveables. But as to Moveables, 


he ſuppoſes, without ground, That there is a Communion 
of chem bet wixt the Huſband and the Wife and the Bairns, du- 
ring the Marriage; but ſuch as is only habitu et ſpe, until the 
Marriage diſſolve; and that then it takes effect. 

Bur the truer Account in Law is, That © eſt quidem com- 


munio bonorum inter maritum et uxorem; et ea nititur pars 


% mobiltum quae uxori aut relictae obvenit, matrimonio mor- 


te difſoluto: Sed liberorum legitima provenit ex eorum na- 


A tural ſucceſſione: Et legitima appellantur, quod pater, teſ- 


tamento aut legatis minuere non poteſt; ſed quaſi falcidia, 
legibus 11s reſervatur. Sin pater moriens, partem etiam ſu- 
am, ut aiunt, liberam relinquit, eodem jure ad liheros de- 
* volvitur: Et in hoc tantum differt a legitima, quod liberam 


10 


hanc, lex praeſtat liberis, cum illam, pater pro libitu one- 


rare apt exhauriri poteſt. Hinc patet error noſtrae praxeos, 
quae legitimam ad liberos transfert, tanquam ad haeredes 
** ſuos, {ine aditione: Defuncti autem partem non ſine con- 
« firmatione, quae in mobilibus pro aditione habetur: Quod 
non tantum abſurdum, ſed iniquum; cum inde ſaepe acci- 
dat, quod pluribus liberis relictis, legitima quidem ad om- 
nes tranſit; ſed uno eorum pracmoriente ante confirmatio— 
* nem, pars defuncti trientis, ad liberos praemorientis non 
«« deſcendit, fed fratribus ſuperſtitibus accreſcit. 

THe Author ſays well, that the Wife coming to die, fo 
ſoon as the fickens, her Share of the Communion takes place, 
and her Huſband cannot prejudge her Succeſſors therein, by 
any Deed of his: But then the remaining Bes, or two thirds 
of the Moveables, continue with the Father, the Author ſays, 
by virtue of the Communion betwixt him and his Children. 


But really they continue with him as his own abſolute Proper- 


„ty, as they ever were, ?*Tis true, when the Huſband dies 
** firit, then the free Moveables come to he tripartite betwixt 
the Wife, the Bairns, and the Detun& : But how this happens, 
Is above declared. | 
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W1aT the Author hath further here againſt a Man's dif- 
poning on Death-bed, to the Prejudice of his Heir, is good: 
And Death bed now, by the Act of Parliament 1696. Cap. 
4. is limited to threeſcore Days; ſo that if the Diſponer hve 
threeſcore Days after making of the Deed, it is ſufficient to e- 
lide the Exception of Death-bed. The Author ſubjoins how 
the Heir may abandon the Heritage, and upon collating, ſhare 
with Executor. And alſo Remarks well, that what the De- 
fun legates to any of his children, is not liable to be collated, 
but is enjoyed jure praccipui, | 

Tex Author ſtates alſo a Caſe, Sempronius dies inte/tat, lea- 
ving a Wife and three Sons, and the Wife gets her third, 
and the two younger children their third; and further, the 
Defun@'s third left free, falls to them as neareſt of Kin: But 
the eldeſt Son and apparent Heir comes to die without enter- 
ing, and, it may be, abroad; ſo that the Succeſſion falls to 
the next. Thence the Queſtion is moved, I the youngeſt may 
in this event make his ſucceeding Brother, reſtore to him his Part of 
the Moveables * And the Author marks, That in Fuly 1553; 
it was decided againſt the Heir. As to which, he reatons at 
great Length, that, by Sempronius's Death the Legitime fell to 
the two younger Brothers ip/o jure; and if they confirmed the 
Deed's Part, the ſame alſo fell to them by that Quaſi-adition ; 

whence he concludes, that the ſecond Brother having thus a 
Jus quaeſitum, his ſucceeding in the place of the eldeft to the 
Heritage, ſhould not ſubje& him to reſtore his Part of the 
Moveables. And he reaſons juſtly, that the Succeſſion ſhould 
be ſtated upon the Death of Sempronius. And thus, if Sem- 
pronius had died, leaving a Wife and one Son only, beſide the 
Heir; if this ſecond Son ſhould die without Iſſue, the eldeſt 
Sou and Heir would ſucceed to him as his Executor; and nel- 
ther the Reli& nor Executor of Sempronius could in this Cate 
crave the Half for their Third. But in this only the Author's 
Reaſoning may ſeem to fail, that eſto the Sueceſſion be to be 
ſtated as it falls by Sempronius's Death, yet if his eldeſt Son and 
apparent Heir docs not enter, then the ſecond Son comes in 


his Place, and ſuccceds as if he had been apparent Heir at 


Sempronius's Death. In which Caſe, it is certain, he would 
have had no Share in the Moveables ; and therefore his Suc- 
ceſſion in Heritage being thus drawn back, taould make that 
Part of the Moveables which he preoccupied, fall to the young- 


et brother: Whereas, in the Caſe of S-mpronus dying, and 


leaving only two Sons, the eldeſt ſucceeds rightly as Heir, 
| and 


2 — 


D. 
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and then if his younger Brother deceaſe without ifſue, he ſuc- 
ceeds as juſtly in his Part of the Moveables : Becaule, here the 
Succeſſion is ſtated on different Events. But the whole Debate, 
is more an Argument for Exerciſe, than of any Conſequence, 


Legitimation per ſubſequens Matrimonium. 


N. Perſon after his firſt Marriage, of which he had Chil- 
5 dren, having married again, and having divers Chil- 
dren by the Woman married to him in that ſecond Marri- 
age, elder than the firſt Children, which are thereby legiti- 
mate : 1 Whether the eldeſt Son with the ſecond 
Wife, will be preferred to the Son of the firſt Marriage as to 
the Right of Succeſſion? Ratio dubitandi, the firſt Marriage 
was contracted /e, and in Contemplation that the Children 
of that Marriage would ſucceed, and the eldeſt Son by his 
Birth had jus primegeinturae, as the firſt lawful Son, which 
could not thereafter be taken from him: Et e contra, the Son 
of the ſecond Marriage, the Time of the Father's Death, 
which is to be conſidered as to the Queition of the Succeſſion, 
is his eldeſt lawful Son. | 


S. Tals is a known Caſe. But though Marriage do, and 
ſhould legitimate, yet, to draw it back, where there is ſuch 
a mid Impediment, ſemper mihi durum viſum ęſi. But for cer- 
tain, the Children of the firſt Marriage, ihould have the Be- 
nefit of their Mother's Contract. : 


. Ir a Perſon may marry on Death-bed, in order to the 


Legitimation of natural Children, in prejudice of his Aguats, 
S J ; © 


who would otherwite ſucceed ? 


S. WE met with this Queſtion before. And I ſtill think, 
Not. N | 


Marriage and Legitimation. 


BN. HERE being a Declarator intented, to hear and fee 


it found, that the Children were lawful ; in reſpect 


there was a Promiſe and Copula; Quaeritur, If the Purſuit, 


being after the Father's Deceaſe, in order to the Succeſſion io 
the Good-fire, the Promiſe may be proven prout de jure, as It 
ight have been before My Lord Newton intorms, that af- 


ter the Father's Neceaſe it is ſound not probable þy MOT 
n ap- 
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S. Suppoſe a Man hath Children out of Marriage, his Father 
benig ſtill on Life; albeit he may be allowed to marry the Mo- 


ther, and thereby legitimate the Children, yet, it the Mother 


were,dead, and the Children ſhould raile a Declarator upon the 


foreſaid Ground of an antecedent Promite, it is thought, it 


ſhould not be allowed even by the Father's Oath, much leis by 
Witneſſes to ſet up apparent Heirs to the Grand: father: For, 
here it is clearly his Intercit, and cannot in Reaſon be ſubject- 
ed to ſuch a Hazard, whatever the Effect may be as to the 
Father's Succeſſion. In which Cate, nevertheleis, I would 
ſtill think a Probation by Witneſſes a great Hardihip: For, there 


can be no Law nor Reaſon, that Witneſles, who, with us, can- 


not prove above a hundred Pounds Scots, ſhould make Heirs 
to a Man in his univerſum jus. 


Leuteratio. 


§. His and the following Titles, libellarius contradtus, and 
. diberi, are but Latin Citations. 


Liferenter. 


N. FF a Liferenter of Lands, Stock and Teind, having ſet 

the Lands to Tenants, for a Duty for the Stock, and 
drawing the Teind, and having deceaſed before 4 artinmas, 
after drawing the Teind : Quaeritur, will ſhe be liable to the 
Heir for the Half of the Teind? Ratio dubitandi. For the 
Heir, that ſhe dying before Martinmas, he ovght to have the 
Half of that Year's Duty: And for the Liferenter, that the 


had Righr'to the Teind after it was ſeparate and collected, ſo 


that ſhe might have diſpoſed of it; and having gotten it, it 
cannot be taken from her; and that the legal Terms are to 
be conſidered in the Caſe of Debt, when dies cedit; but in this 
caſe nihil debitur, but ſhe has right to the Fruits, Teinds, 
and Quota of them in the ſame Manner as the Tenant, and 
as if the had laboured. Vide Third and Teind. Letter T. Vide 


Titular. Litera T. g. 2. Vide Milns. Litera M. | 


S. ITis known, That if the Lands and Teinds had been ſet 
for Duty, the Literenter deceaſing before Martinmas, would 
only get the Half of that Year's Duty: But ſeeing the Lite- 
renter might have taken the whole Lands in her own Hand, 


and ſo dying, though beſore Martinmas, had got the _ 
- rop 
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Crop, ſhe ſeems to be in the ſame Caſe for the Teind drawn 
and ſeparate before Martinmas. | 


N. WHERE Graſs-rooms are ſet for Payment of a Silver- 
duty (by the Tenaut entering at Whitſunday) the Half at 
Martinmas, and the other Halt at J/hbritfunday thereafter : Ruae- 
ritur, If the Liferenter deceale after Martinmas, whether the 
Martinmas Duty will belong to her Executor ? Ratio dubitan- 
di, That the Duty payable by the Tenant, entering as ſaid 
is, and going away at the next Whitſunday, is payable, in re- 
ſpect of the Crop, and proventus of the next Year, either of 
Corns or foetura animalium: And it is without Queſtion, that a 
Tenant paying a Silver-duty for a Corn- room, albeit he pay 
at Hartinmas after his F.ntry, yet it is paid for the next Year's 
Crop; ſo that the Liferenter can pretend to no Part thereof, 


deceaſing the Time foreſaid. And on the other Part, it ap- 


pears that there may be a Difference as to Graſs-rooms, ſeeing 
the Half of the Duty ſeems to be paid for the Profit of the 
Graſs, from Mhbitſunday to Martinmas , which falls within the 
Liferenter's Right. | 


S. I ſhould make no queſtion, that this Martinmas Duty 
would belong to the Liferenter's Executor, but ſhould - rather 
put the Queſtion, If the whole Year, that is, both for the 
Whitſunday and Martinmas, ſhould not fall to her Executor; 
ſhe dying after Martinmas, as it would certainly happen in 
Corn-rooms : And a gun and Martinmas being account- 
ed the legal, Terms for the whole Year, eſpecially if ſhe enter 
to her Liferent before the I hitſunday : For if ſhe had enter. 
ed after the Whitſunday, and died after the next M artinmas ; 
half a Year or the Martinmas-term may be judged ſufficient. 
But the eaſieſt Rule for all theſe Qneſtions would be, to com- 
pute a: Liferent de die in diem, and give the Liferenter the 
Year's Duty in whole or in part, as it falls after her Entry, 
whenever the ſame may happen. | 


N. Quaeritur, Quid juris, As to Salt-pans and Milne, If the 
Liferenter have the fame in her own Hand : Whether her 
Right is preſently determined by her Death? 

THE ſame being ſet to Tenants from Candlemas to Candle- 
mas If the Liferenter deceaſed after Lammas and Martinmas : 
Will her Executors have any Part of the Duty after Lammas * 


S. Ir a Liferenter have Salt-pans and Milns ; or, it may 
be, Coalheughs in her own Hand ; ber Right, as 1 would judge, 
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13 determined by her Death. But if theſe Pans or Milns were 
let to Tenants from Candlemas to Candiemas, and the Liferent- 
er deceaſe after Lammas; her Executor ſhould have the 
Lammas-duty. And tho' ihe died after the Martinmas ; yet if 
before the Candlemas, ſhe ſhould only have the halt of the Year. 
For here in this Caſe, Why ſhould not Candlemos and Lammas 
be inſtead of Y/hitſunday and Martinmas; unleſs there were a 
poſitive Law, that Whitſunday and Martinmas ſhould divide 
the Lear; as the legal Terms, whatever the conventional 
Terms may be? 1 | 


N. Wren Rentals are ſet in theſe Terms, That beſide 
the Rental-duty, there ſhould be every five Years a conſider- 
able Sum paid, as in contractu libellario : Quaeritur, If the Life- 
renter will have Right to that Sum, if it fall to be paid during 
the Liferent ? | 


S. Ir this Sum ſhould fall to be paid within the Liferenter's 
Right to that Rental; there appears no Reaſon why it ſhould 
not be paid to her. ä 


N. WHEN the whole Eſtate of a Nobleman is diſponed, 
reſerving his Liferent ; or of a Baron: Will the Liferenter 
have Vote in Parliament, and Voice in the Election of Com- 


miſſioners for Shires ? 


S. WükN a Baron diſpones his Eftate, reſerving his 
Liferent, he has {ill his Vote in the Elections of Commiſhon- 
ers for Shires; and ſo may be alſo choſen, and have Vote in 
Parliament: For the Act 1681 concerning the Election of 
Commiſſioners for Shires, gives the Liferenters Vote, if they 


' pleaſe : Otherwiſe the Fiar hath it. But both Fiar and Life- 


renter Cannot vote. 


N. A Lady being inſeft upon her Contract of Marriage in 
Lands for her Liferent: Puaeritur, If Tacks ſet thereafter by 


her Huſband will bind her? Vid. Terce, guagſt. ultima. 


„Tacks ſet by a Huſband of theſe Lands wherein his 
Wife is infeft for her Liferent, will not bind her; in reſpect 
her Right is anterior: And ſhe is not in this Caſe as a ſingular 
Succetlor ; againſt whom the Act of Parliament makes Tacks 
real. But it the ſingular Succeſſor's Right be anterior, is it 


not the ſame Caſe ? 2 
Xecutors 
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Executors of a Liferenter. 
N. IF a Woman deceaſeth after ypitſunday before her Huſ. 


band; Will her Executors have Right to a Part of the 


Year's Farms? 


S. SEEING the I/hitſunday's Duty is fallen due and moveable, 
it appears that ihe muſt have her Part thereof, as of other 


| Moveables, 
Liferents. 
N. IEs as to Liferents (when the Queſtion is betwixt the 


Executor of the Fiar and Literenter) cedit at Mbit. 
ſunday and Martinmas as the legal Terms. 


S. Tas General doth not anſwer all Difficulties, as hath 
been noted in the Title Liferenter. 


N. Qusaeritur, If a Bond be, to a Man and his Wife the 
longeſt Liver, payable at Lammas and Candlemas ; and the 
Huſband deceaſing atter Candlemas ; will the Huſband's Reli& 
ave Right to a Half-Year at /Vhitſunday ? 


S. Tu Relict in this Caſe, will not have Right to the 
next Half-Year, though ſhe ſurvive the Whitſunday, unleſs ſhe 
ſurvive the Lammas allo : for theſe appear to be here the legal 
Terms. oj 


N. Ir a Father be infeft in Liferent in Lands, and be con- 
tent to renounce his Liferent in favours of his Son: Puaeritur, 
If it be habilis modus to extinguith his Liferent? Ratio dubitan- 
di, He is the Superior's Valla] during his Life, and cannot 
ceaſe to be Vaſſal without the Superior's Conſent, at leaſt ſine 
refutatiane, 


S. WHETHER the Son be infeft baſe, holding of the Father, 
with the Reſervation of his own Liferent, or, holding of the 
Superior with the ſame Reſervation: It may well be thought 
that the Father's Renunciation extinguiſhes the Liferent, 
which is but as a Servitude, and fo cafily renounced in favours 
of the Fiar. Yet ſtill the Superiority, if in the Father's Per- 
fon, muſt remain until it be otherways ſettled. 


N. WHEN 


* 
s i; 
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N. When a Vaſſal is Year and Day at the Horn, if he has 
granted a Right to be holden of himſelf, what will be the Im- 
port of his Literent ? ys | 


S. IF the Right was granted after Denunciation, it will not 
prejudge the Superior, as to the Liferent- eſcheat: But if the 
Right was granted before Denunciation, and the ſame be 
clade with Poſſeſion within Year and Day thereafter, it will 
prejudge the Liferent-eſcheat. | 


N. Ir a Liferenter do diſpone his Liferent of Lands; or if 
the ſame be compriſed from him, and thereafter he be Year 
and Day at the Horn: Quæritur, If the Superior will have 
Right to the Literent, as if the ſaid Right had not been grant- 
ed? AxSWER, It is thought, he can have no other Right, 
than ſuch as the Liferenter had, and affected with rhe ſaid 
Right. | | 

fr the Liferenter be forfeited, will not the King have the 
Right of the ſaid Liferent, without the Burden of the ſaid 
Rights? And if it be ſo, Que ratio diſcrimims? AnsWER, The 
King will have Right to the ſaid Liferent entire; and the Rea- 
ſon of the Diſparity is, That Treaſon 1s crimen feudale; and 
when the Vaſſal, Fiar or Liferenter doth forfeit, the Right co- 
meth to the King pure, and without any Burden but ſuch as 
he has conſented to: Whereas Horning is not delidium feuda- 
te, but commune And the Liferent doth not belong to the 
Superior jure feudali, but ftatuto; ſo that he ought not to be 
in better Caſe than the Rebel. | 


S. Tux Superior will have Right to this Liferent, if not 
diſponed or comprifed before Denunciation, and clade with 
Poſſeſſion before Year and Day. But though compriſed after 
Denunciation, if for a Debt prior, and the Compriſing be- 
fore the running of Year and Day, the Compriſer will car- 
ry it. | 

"Is the Liferenter be - forfeited, the King will have the 
Right of the ſaid Liferent free and entire: But if this Liferent 
may be aſſigned, and the Afignation totally denuded, it does 


not appear how the Cedent forfeiting can prejudge the Aſſigny. 
But the Author reaſons, That Treaſon is crimen feudale; and } 


when the Vaſſal or Liferenter doth forfeit, their Right cometh 
zo the King, pure, without any Burden not conſented to. And 


this Reaſon may have Place, if the Liferenter were not totally 
denuded: 


„ c RN 


* . , 

* q * , 
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denuded: But if an Aſſignation or Diſpoſition do denude him 
totally, the Reaſon fails. 


Quando dies cedit as to Liferenters. 


b 

5 N. AX} HEN Rent of Lands is Victual, the Heritor dying il 

5 before Whitſunday, the Liferenter has Right to the q 

1 whole Year; if after //hitſunday, but before Martinmas, the 4 
Relict has Right to the Half; but if after 1/artinmas, to no { 

| Part; becauſe Whitſunday and Martinmas are termint legales 4 

1 as to the Queſtion, Quando dies cedit. Quæritur, Therefore 4 

ir whether when Rent is all in highland Rooms et agris paſcuis, [ 

e the Cuſtom being in ſome Places, that the Tenants entering | 

at hit ſiinday, pays the half of the Rent at Martinmas next, 

t, and the other Halt at Whitſunday thereafter; Quid juris as to 

d the Relict, the Huſband dying after Whitſunday or after Mar- 

tinmas e | | 

e Pu fame Queſtion is, If, in the Lowlands in Corn-rooms, 

id the Tenant and Maſter agree, that the Duty ſhould be paid in 

i WF Money by the Tenant entering at hit ſunday, the Half at 

. Martimnmas, and the other Halt at JV hit/unday ? 

o- S. It is thought, the Cale muſt {till be the ſame, according 

as to the Liferenter's Entry; for, if before Mhiiſunday, the mult 

a- have that Term either by one or other; and if after, but be- 

he fore Martinmas, ſhe muſt have that Term alſo; at leaſt, ſhe 

be muſt have the whole or half Year, according to her Entry. 

7 V affalus Ligius. 

_ §. Hr * we have only a Citation. 

e- | 

are Limitation of Fees, 

he N. ]. XX being diſponed to a Perſon, and the Heirs-male 

ent | de{cending of him; which failzieing, to the Granter 

oes and his Heirs : Quæritur, If his Foreſaids fail, what way will 

ny. the Granter, being Superior, and his Heirs, attain to the Right, 

md | whether as Heir of Proviſion to the Vaſſal ? or per viam can 

eth folidations, and by a Declarator that he has Right by the Re- 

\nd turn foreſaid; aud that the Property is conſolidate with the 

ally Superiority? 


ed: M m WHETHER 
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WurrHER he will be liable to the Vafſal's Debts? Ratio 
dubitandi, Ihe Vaſſal was Fiar and might contract Debt, and 
whoever ſucceedeth to him ought to be liable thereto. 


S. WEN Lands are diſponed to a Perſon, and the Heirs- 
male of his Body, which failzieing, to the Granter and his 
Heirs, if the Subſtitution take Place; the Granter being {till 
Superior, he or his Heirs muſt be Heir of Proviſion to the 
Receiver of the Diſpoſition : And in their Service as ſuch, 
the Retour will bear the Holding, which in Effect is a Conſo— 
lidation, and the Retour may expreſs it, thongh it be not ordi- 
nary Stile, And further, It the Granter and his Heirs be ſtill 
infeft in the Supertority, they may infeft themſelves. But, in 
good Law, the Regiſteriug of the Retour in the Regilter of 
Saſines, bearing the Conſolidation, ſhould ſerve for all. How- 
ever, theſe Subſtitutes will be liable to Debts, as Heirs of Pro- 


viſion. 


N. Ir a Right be granted to a Perſon, and the Heirs of his 
Body, without any further Proviſion, or Mention of Return, 
whether will the King have Right as zultimus heres, or the Su- 
perior? ANsW ER, The Fee not being ſimple, but limited, it is 
thought, That the Superior ſhould have Right, ſeeing the Fee 
is limited. And the King cannot ſucceed by way of Repre- 
{entation, and as haeres ultimus; and there can be no Tranſ— 
miſſion beyond the Limitation. But if the Lands be given to 
a Man and his Heirs whatſomever, the Fee is imple; and the 
Granter having {imply and abſolutely given away the ſame, 
he can pretend no Right to the ſame ; and the King cometh 
under the Generality of Heirs whatſomever, being ultimus 


Herres. | 


S. WrzNn a Right is granted to a Perſon, and the Heirs of 
Ins Body, without more, thoſe Heirs failing, the Right returns 
ro the Superior, this betng a hmited Fee. But if the Lands 
be, to the Man and his Heirs whatſomever; all theſe failzie- 
ing, the King is ti, haeres. This the Author judges, be- 
cauſe the Fee is ſimple. But may not the Fee be ſaid to be 
limited to the Man's Heirs whatſomever ? And ſecing thele are 

by the Law defined upon their Failzie, ſhould it not return to 
the Superior, becauſe of the Limitation ? For 1t is but gratis 

dictiim, to alledge, That Heirs whatſomever, includes the King 
as ultimus haeres: For, certainly this was not intended by the 

Diſponer, but ſo the Practique would run. But then, it is ft. Vl 

1 2 
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a Queſtion, If in the firft Caſe of the Fee limited to the Receiver 
and the Heirs of his Body, the Superior upon the Return, ſhould 
be liable to the Recetver's Debts 2 For, no doubt, the Receiver 
had the Fee, and might freely diſpoſe thereon ; and it might 
allo be adjudged from him for Debt: And therefore it were 
hard, That, upon this Return, by way of Subſtitution, the Cre- 
ditors ſhould be diſappointed. And all that can be faid, is, 
That in the expreſs Subſtitution, the Superior ſubſtitute would 
be liable; but that in this tacite Return, the ſame is jure feu- 
_ through the failing of the Right, and not by way of Suc- 
ceſſion. | 


Litiſconteſlation. 


N. IF Removings, Spuilzies and Ejections, which are in- 
ä terdicta poſſelſoria litiſconteſtatione perpetuentur for forty 
Years, or only three ? 

THE fame Queſtion may be for Servants Fees, Houſe-mails, 
and ſuch other Actions, which preſcribe in three Years. 


S. Removings, Spuilzies, Ejeciions, and Actions for Servants 
2es and Houſe-mails, and ſuch other as preſcribe in three 
Years, are certainly prorogate by Litiſconteſtation. But yet ſo 
as this is alſo determined by the late Acts of Parliament anent 
Preſcription and [nterruption. See the Acts. 


Quo caſn Poſſeſſor in mala frde conſtituitun per Li- 
tiſconteſlal ionem, et quando non? 


4 IriscONTESTATIO poſſciſorem malae fidei conſti— 


2 tuit, adco ut ab eo tempore; ad reſtitutionem fruc- 


tuum tenetur: hoc tamen verum eſt in 11s, qui per Litiſcon— 
« teſtationem vere in mala fide conſtituuntur, veluti ſi res 
*f feudalis emphyteutica petatur, aut vindicetur, ob feloniam 
*© commiſlam : aut quia tempus locations tranſactum eſt vera- 
* que {it cauſa vindicationls, quam etiam polleflor nec minus 
* obſtinate contendit. | 

& Secus eſt, {1 ego rem emo ab co cujus eſſe putabam, tu ve- 


ro dicis eam ad te pertinerc, et n!h1} adducis praeter petiti— 


© onem et nunciationem, tunc quia bonam fidem habeo, litiſ- 
1 ſtat! a {ed ficta efſicit malae fidei poſſeſſo- 
conteſtatio me non vera iced fièta efficit malae fidei poſſeſſo 


rem; et a fructibus merito cxcuſor, donec fententia feratur, 


#7 Peh 
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« Theſ. Behoſd. in litera C . 48. verb. Kricgsſbeweſtigung, ſee. 5 


Hen. P. 478. 


S. THis is a probable Rule. But there is no general, cer- 
tain Rule in this Cale, which ſeems to depend upon the Me- 
rit, hat ig, the true Import and Weight of the Cauſe. 


Locus Poenttentiae. 


N. FTER Articles of Agreement are ſubſcribed, of which 

one is, I hat they thall he extended in a Contract. 
Queriur, If there be locus penitentize ® Ratio dubitandi, be- 
cauſe aniequam totum negotium iu miundum ſit reduetum licet 
poenitere, I. 17. cod. de fide inſtrumentorum. 

AN Agreement being to be perfected in Writ, whereby one 
of the Parties was to be obliged to pay a Sum of Money; 
there was a Letter written thereafter by that Perſon, deſiring 
that the Writ may be drawn, and bearing, That he ihould 
perform conform to the ſaid Agreement: Pueritur, If he be 
bound by the ſaid Letter, fo that there is no locus pocnitentiac ? 
ANS'VER, It is thought, that the Bargain being to be perfected 
in Writ, and until then, there being locus poenitentiae ; the 
Letter promiſing Performance, doth imply a Condition, Viz. 
if the Writ be perfected and ſubſcribed: Seeing, upon the 
Drawing of Writs there may ariſe Queſtions, which may hin- 
der the perfecting of the ſame, el nulla cadin inte, calicem, 
&C. | 


S, WE commonly hold, That a Bargain being reduced to 


Writing, though only by a ſubſcribed Minute, thete is no locus 


poenitentiae, But when an Agreement is to be perfected in 
Writing, wherein one of the Parties is to be obliged to pay a 
certain um, though that Party ſhould thereafter write a Letter 
to the other, deſiriug the Writing to he drawn; for that he 
would perform as agrecd: Yet this Letter would not bind; 

for there is /ocus Prenitentiae untihthe Writ be mutually per- 
lected. 


D Jy we 0 
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M. 


Marriage. 


N. F the Superior infeft, the apparent Heir being unmar- 
ried, doth he pals from the Marriage? 


S. THOUGH a Superior of Ward-lands infeft the 
apparent Heir being unmarried, he doth not paſs the Marriage. 
Bur if he hould infeft him before fourteen, when the Mar— 
riage falls due, there might be a greater Queſtion. 


N. Ir Marriage be due, if the apparent Heir be either ſenex 
or valetudinary ? And either unfit or unwilling to marry ? 

IT ſeemeth celibate is not delictum, fo that the Caſualty there- 
by ſhould ariſe to the Superior ; but only the Marrying with- 
out the Superior's Conſent, inferreth Contempt, and conſe- 
quently delictum et poenam ? 


S. THouUGcH the apparent Heir be /enex or valetudinary, 
and though unit or unwilling to marry, yet we find the Mar- 
riage due to the Superior as his Caſualty, though he marry not 
at all, And if the Vatlal marry without his Conſent, yet it is 


the ſingle Avail; but if he warry farther, againſt his Offer, 


then it ſeems to become penal for the double Avail. But, 
how this barbarous Caſualty came in, when due, and, how to 
be proſecuted and exacted, hath many Speculations, which on- 
ly more and more ditcover the Abſurdities thereof. 


NM. IF the apparent Heir he married in his Father's Time, 


and have Children, and thereafter marry after his Father's 


Decealſe, will a Marriage fall to the Superior? 


S. Thou an apparent Heir be married, and have Chil- 
dren, in his Father's Time ; yet if he be Widower when his 
Father dies, it is thought his Marriage will fall. But there 


appears great Reaſon to len the Avail, and, ſince he hath 


' S | x 
Children and Heirs, even to exclude it. 


N. Ir the Marriage of the apparent Heir of Ward-lands 


Would he modified, with reſpect to the Value of Ward-lands, 


withour 
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without Conſideration of his Debts ? It appears that the Supe- 
rior ſhould not be in worſe Caſe by the Deed of his Vall; 
and yet he may be in better: For if the Heir have beſide, a 
perſonal or other Eſtate, the Marriage will be modified to be 
ſuch, as the Tocher to a Perſon of that Eſtate may be 
thought in Probability to amount to. | 


S. In modifying the Avail of Marriage, the VaſſaPs whole 
Eſtate, beſides the Feu he holds of the Superior, and allo all 
his Debts, fall under Conſideration. But the Z&xchequer did 
ſet a Rule for modifying the ſingle Avail of Marriage. 


N. Ir a Perſon holding of the King, and other Superiors 
reſpective; of the King blanch, but of them ward; may reſign 
in the King's Hands to be holden Ward i anulationem, and 
of purpole to prejudge the other Supetiors ? 


S. A Perſon holding ſome Lands of the King blanch, and 
others of other Superiors ward, it is thought, may reſign in the 
King's Hands for a new Ward-iofeftment, of purpoſe to have a 
more caly Superior: For here ur jure ſuo. But this Re— 
ſignation muſt be made, before the Marriage fall to the other 
Superior. 


N. Ir Parties be married publicly: Querittiy, If it be notour 
that they are impotent, as if it may be proven, That before the 
Marriage the Man was caſtraius: Is it competent to the Heir 
or any other Perſon concerned in the Point of Intereſt (but the 
Party prejudged) to queſtion or diſſolve the Marriage, as null 
or dirimendum, upon that or any other Ground: 


S. WHERE Partics are lawfully married, though it be no- 
tour that the Man is impotent, as having been caſiratus before 
Marriage: Yet it may be thought not competent either to the 
Heir or any other Perſon, to inquire ad di imendiun, if the 
Parties be content: For ſuch is the Honour of Marriage. 


N. Ts a Marriage be unlawful, and either of the Parties be 
in bona fide ; which doth legitimate the Children: Quer iliir, 
If theſe Children will ſucceed with other Children of lawtul 
Marriages; at Jeaſt to their Parents? 

IF they will ſucceed to their other Kiuſmen? Or, if the 
Legitimation will only import, I hat they are not ſpurt; and 
that they have feſlaucnti factionem! 


S. THOUGH 
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S. Tuouch a Marriage be unlawful, yet, if either of the 


Parties be in bona fide, it ſhould legitimate the Children. And 
if ance legitimate, they ſhould ſucceed with the other Chil- 
dren of a lawful Marriage. For the Legitimation ſhould be 
ad omnes effectus; and even to ſucceed to the other Kinſmen. 


N. Ir a Marriage after Inhibition may be reduced upon that 
Ground? | | 


S. Tyis muſt be underſtood of ſome lawful [Inhibition te 


marry. But if, notwithſtanding, the Parties ſhould marry, the 


Inhibition may ſ#/pernd, but not amm it, if the Ground there- 
of be cleared. 


N. WHAT are the legitinia remedia to compel Parties to 
conſummate Marriage upon Contracts? Whether they may 
not only be decerned by the Com miſſaries, but by the Church, 
under the pain of Eccleſiaſtic Ceuſure? 


S. PARTIES contracting to marry, but unwilling to con- 
ſummate, may be decerned and charged for that Effect; and the 
Party leſed ſhould alſo be repaired. But as to Church-cenſure, 
it ſeems only to have Place with us, in the Caſe of Non- ad- 


herence. 


N. WB ERF ſome Lands hold of the King Taxt-ward, and 
others holds of him Simple-ward : 2u@ritur, Will he get both 
the Simple-Marriage and the taxt : It is ſaid, That it was de- 
cided in the Cale of Invernity, for both. | 


S. Tris ſeems ſcarce poſſible that the King or his Donatar 
ſnonld get both the fimple Marriage and the Taxt; For the 
Taxt thould include the Simple. And it is thought the Taxt 
is only due. For the Taxt is the Stating of the Avail, and 
leaves no Place to declare another Avail. 


N. MARRIACGE being diſſolved within Year and Day, Whe- 
ther may the Gifts and jocakia given Hine inde be repeated? 
Item, Whether will the Gifts given by Friends fall under the 
Communion? So that the Maxim, “ That Marriage being 
« diſſolved within Year and Day, is in the ſame Condition as 
66 to all Intents, as if it had not been;“ is only to be under- 


Rood of dos et donatio propter nuptias. | | 
S. MaRRLIACE 
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S. MaRR1aGE diſſolving within Year and Day, even the 


Gifts hinc inde; and even by Friends, if inſiſted for, may be 
repeated: For all diſſolves retro. 1 | 


N. Iz an old Woman ſuper annos, and paſt the Age of 
Marriage, being about threeſcore Years, thall ſucceed in the 
Right of Ward-lands : Whether Marriage will be due? 

Quid juris, If a Widow, either Man or Woman inter annos 
mibiles ſhall ſucceed to Ward-lands ? 


S. THE Marriage, in both Caſes will be due. For the Law 


gives the Superior the Marriage of the apparent Heir if un- 


married at his Succeſſion, without Diſtinction. 


MN. Ir a Perſon have only two Acres, or a mean Intereſt in 
Ward-lands ; but a very great Intereſt otherwiſe: Whether 
will his Marriage be conſidered with reſpect to his whole E- 
ſtate ? | 


S. IT is certain, all will be confidered ; but the Modification 
will be the leſs. 


N. SEEING the Marriage of apparent Heirs belongs to the 
eldeſt Superior: Luaeritur, Who thall be thought the eldeſt 


Superior? Whether the eldeſt as to the Lands, or as to the 


Vaſlal? And if it be to be conſidered, which of the Lands 
was firſt given in Tenendry ? | 


S. IT may be thovght, that the Lands firſt given in Tenen- 
dry to the apparent Heir's Predeceſſors in Blood, ſhould be 
conſidered to ſhew his eldeſt Superior. | 


N. Quid juris, WHEN a Marriage is fallen, but not de- 
clared nor gifted? 


S. Tye Marriage once fallen, is certainly due, though nei- 
ther gifted nor declared: But, Ihen to be exagted, is tlie 
Queſtion. un 


N. A Marriage being contracted betwixt a Woman pubes 
and one that is wpubes: Quaerttur, If it be a Marriage, at 
leaſt as to her, ſo that ſhe cannot marry with another in the 

N 5 interim: 


m © N oy wa, ih 4 GAS 
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interim; that he is not pubes ? Ratio dubitandi, That a Contract 
being mutual cannot claudicate. | 


S. A Marriage contracted betwixt two Parties, but one of 
them under Age for Marriage, 1s not properly a Marriage, but 
may be held as ſpenſalia; yet lo as the Perſon marriageable 
may retract and marry another, 


N. A Father, by his Daughter's Contract of Marriage, ha- 


ving diſponed to her and the ſecond Son of the Marriage, 


and the other Heirs therein mentioned, his Eſtate, under Re- 


verſion, and certain other Conditions: And in ſpecial, if he 
ſhould ordain a certain Sum to be paid by thoſe who ſhould 
ſucceed to the Eſtate, to his Daughter and her Foreſaids; and 
the ſaid Contract hearing alſo a Tocher of L. 5000 to be paid 
preſently to the Huſband. Zreritur, If the Marriage be diſ- 
ſolved within Year and Day without Children, whether the 
Contract will be ineffectual, as to all Intents, as being Cauſe 
data et non ſecuta cum effecfu? Or whether it be as to the 
Right of the Perſon of the Daughter, either as to the Eſtate, 
or as to the ſaid Sum, pſo facto void, at leaſt reduceable ? 


And whether ſhe may repete the Tocher from the Huſband's 


Keirs ? 


S. Tas is too long a Caſe for all the Queſtion, viz. If the 


Marriage diſſolving within Year and Day, will blow up the Con- 


tract? And certainly it will. 


N. A Perſon being Heir to his Father in a great Eftatc 
holden blanch, and having a ſmall Piece of Land holde 
ward, which he may ſucceed to, as Heir to his Father. Quæ 
run, If notwithſtanding he is Heir-general, and Heir-ſpecial, 
in the Lands holden blanch; he needs not enter to the {aid 


Ward lands, in order to be free of a Marriage, which would 


be conſidered with Reſpect to the whole Eſtate? Katio dubi- 
tandi, That being Heir, as {aid is, otherwiſe he cannot refuſe 
to he Heir of the {aid Lands. ANSWER, It is thought, That 
if he was charged to enter Heir in ſpecial at the Inſtance of a 
Creditor in ſpecial, he could not renounce : But the Superior 
cannot urge him to enter; but will have only the Benetic of 


a Nom entry, ſeeing the {aid other Lands, and any Intereſt he 


had as peneral Heir, are diftin&ta patrimonia from Ward. lands; 


and he may own the one without the other. 
| Nn Ir 
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Ir the Superior may affect and evict the ſaid Ward-lands 
by Adjudication, for the Marriage of the apparent Heir, con- 
ſidered with reſpect to his other Eſtate, in prejudice not only 
of the apparent Heir, but of any who ſhould thereafter be 
apparent Heirs? Ratio dubitandi, That the Marriage being 
but a Caſualty, may exceed more than the Double of the Va- 
lue of the Lands which is abſurd. 

Ir the apparent Heir will notwithſtanding be liable to the 
Marriage, albeit he doth not enter nor renounce to be Heir 
to theſe Lands? Ratio dubitandi, That refutatio of Vaſſals is 
not admitted unleſs they ſatisfy the Caſualties already fallen? 
ANSWER, It is thought, he may renounce, and be free 
of the Caſualties perſonally, without Prejudice to the Superior 
to affect the Ground: And the Caſe is different from that 
of Vaſſals infeft ; ſeeing they having accepted the Rights 
they cannot offer to renounce, unleſs they pay what was for- 
merly due to the Superior, being frudtus dominii, whereunto 
not only the Ground, but they, are liable perſonally, by rea- 
ſon of their Right and Poſſeſſion; and it cannot be {aid that 
the apparent Heir has either. 


S. Ax apparent Heir to a good Eſtate holden blanch, and a 
ſmall Parcel of Land holden ward, may indeed ſerve Heir in 
y_ to his Predeceflor, and alſo in ſpecial in the blanch 

ands, and may refuſe to enter in the Ward-lands: But it 
will not fave his Marriage if once fallen, nor the Avail there- 
of as to his whole Value, nor the adjudging even of his 
e Lands, as well as the Ward, for Payment of the A- 
vail. . 
ThE Author thinks the apparent Heir will be liable to the 
Marriage, albeit he neither enter nor renounce, as to the 
Ward-lands ; but that if he renounce it frees his Perſon, with- 
out Prejudice to the Superior to affect the Ground: Bur if the 
Vaſſal be infeft he cannot renounce, but muſt be liable even 
perſonally to the Caſualties fallen. And as to Renouncing be— 
fore Entry, it ſeems reaſonable that it ſhould free the Vallal's 
— 4 but it will do no more as to the Caſualties actually 
allen. 


N. THERE being diverſe Adjudications, of Lands holding 
Ward within Year and Day, but Iufeftment only upon one; 
and that Adjudication whereupon Infeft ment is, being before 
the Debtor's Deceaſe ; and therefore ſtopping the Ward, and 
the reſt after, but within Year and Day of the firſt Infeftment. 

Quritur, 
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Pueritur, If the firſt be ſatisfied by Intromiſſion, may the Su- 
perior claim the Ward of the apparent Heir of the Dchtor be- 
ing Minor, in reſpe& the Act of Parliament, Debtor and Cre- 
ditor doth relate only to the Intereſt and Competition of Cre- 
ditors, and doth not prejudge Superiors of their Right and 


Caſualties, and the Adjudger infeft is only Vaſſal, and the 


other Adjudgers are not Vaſlals, and by them the Supe- 
rior can have no Caſualty, either of Liferent, Ward, or 


Marriage. 


S. THE Act of Parliament 1661, doth indeed relate only 
to the Intereſt and Competition of the Creditors, yet it makes 
the firſt Infeftment, which happened in the Debtor's Life, 
to ſerve as one Infeftment for all pari paſſu; nor can this 
Adjudication with the firſt Infeftment be any way extinguiſhed 
to the Prejudice of the reſt par! paſſu. Whence it ſeems to 
follow, that the firſt Infeftment in the Debtor's Life ſhould 
ſtand good for all, and prefer all to the Ward after vaking. 
It may alſo be inquired, What it the Superior charged, thou!d 


pay and redeem the firſt effettual Adjudger? And this it 


ſeems he could not do after once charged, to the Prejudice of 
any anterior, for they are all within Year and Day: Bur 
that, paying the brit effectual Adjudger, he ſhould cut off al! 
poſterior, would {till make a Queſtion ; for, the Superior pay- 
ing, comes but in place of the ſame Adjudger. And it x 
thought, theſe Things need to be farther cleared by our Prac- 
tique, eſpecially, What ſhould be the Effect of the Charge, 
the Superior apiwering it by preſent Payment: And if this 
doth not the rather make it the firſt effectual, as if Infeftment 
had followed on it. | 


NV. Wren divers Lands are holden of the King, ſome in 


ſimple Ward, and others taxed as to the Ward and Marri- 
age; Queritir, When the Marriage falls, whether the King 
will have both the {imple Marriage and the taxed Marriage? 
ANSWER, That ſince at one Time there can be but one Mar- 
riage, albeit there be divers Lands holden Ward of him 
imple Ward; ſo in the Cale foreſaid, where there are ſome 
taxed, he cannot nave two Marriages : And the Tax being 
only &/ttmatio, where there can be no Tax due. The ſame 
Queſtion may be of Lands holder {imple, and Tax-ward of 
a Subject. 
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S. IT is already reſolved, (for we had the Queſtion before 
in this fame Title) 1 hat fecing one Marriage only falls, the 
Tax made, mould be its full Avail. _ 


N. A Perſon being charged with Precepts out of the Chan- 
cery, to enter a Perſon preſented upon Forfeiture; and in re- 
ſpect of his Contumacy, the Perſon preſented being inteft upon 
a Precept out of the Chancery, and thereafter decealing : 
Qucritur, The Lands holding Ward, whether the Marriage 
oi the apparent Heir will belong to the King or to the Supe— 
rior? Ratio dubitand:, That the Superior not having owned 


the Defun to be his Vaſſal, he cannot claim the Marriage 


of his Heir. And on the other part, the King is not Supe- 
rior, and grants only Infeftment im fubſedrium, and doth what 
the Superior without Reaſon, refuſed to do. And there 1s a 
Difference betwixt the Caſe foreſaid, and that, when the Su- 


perior not being infeft himſelf, is therefore charged to enter 


with Certification to loſe the Superiority during his Life: Be- 
cauſe, in the firſt Caſe, there is no Contempt of the Superior, 
but a Wrong done to the Perſon who would enter, being a 
Stranger to the Superior, not being formerly his Vaſſal. And 
in the other Caſe, there is both a Wrong to his own Vaſlal, 
and a Contempt of his own Superior, that he is in Non- entry; 
and the more aggravated, That being charged to enter, he 
coutinues in Non-entry : And the Act of Parliament therefore 
provides that he ſhould loſe the Superiority. | 


S. Wukx a Superior is charged to enter a Donatar upon 
Forfeiture; and the Donatar, in reſpect of the Superior's 


Contumacy, is 1nfeft by Precept out of the Chancery, the 
Marriage of his Heir, in the Author's Opinion, will fall to the 
Superior refuſing, and not to the King who infeft only in 
ſubſidium. It is true, when the Superior not infeft, is charged 
to enter by a Vaſſal, with Certification that he ſhall Joſe bis 
Superiority during his Life, it may differ the Caſe, as the Au- 
thor thinks; and yet there is Contumacy in both Caſes: And 
the Infeftment in both, is given in ſubſidium. 


N. IF a Superior infeſt, his Vaſſal being Minor, before the 
Marriage fall, by his attaining to the Ape of feurteen Years, 
may he claim the Marriage after it falleth? Tf he infeft him 
after the Marriage is fallen, whether doth he paſs from the 


S. It 
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S. Ir a Superior infeft his Vaſſal under Age, and before his 
Marriage fall, it may be thought, That unleſs he expreſsly 
reſerve, he hath diſpenſed with it. But, if he infeft him after 
the Marriage 1s fallen, he rather enables him to pay it. 


Marriage Clandeſtine. 


N. Dx the Act of Parliament anent unlawful Ordinations, 

theſe who are ſo married, amitting jus mariti et re- 
life: Quæritur, If the Man loſeth his Carrality, or the Wo- 
man her Terce? Or only jus mariti as to the Communion of 
Moveables : Acts, eſpecially penal, being Arictæ juris, and 


there being beſide, other Pains. 


S Tre Act of Parliament anent unlawful Ordinations, and 
making ſuch as there marry unlawfully, to amit jus mariti et 
re icta, is reſcinded ; but though it were {till in Force, the jus 
mariti could not be extended to the Curiality. - » 


N. Ir clandeſtinæ nuptiæ without Conſent of Parents, though 
they bind the Parties ſo that they cannot marry with any other, 
will yet be null, as to Parents and Friends that the Children 
cannot ſucceed to them againſt their Will, 


S. CLANDESTINE Marriages with us have their own Pains ; 
but the Marriages do ſubſiſt as to all other Effects. 


 Materna Maternis. 


N. II in no Caſe, that Maxim, materna maternis, has place 


with us? And in ſpecial, (in that viz.) If a Perſon 
ſucceed to his Mother, and deceaſe without Heirs upon the 


| Father's Side, will the Fiſk exclude the Mother's Friends, the 
| Eftate being profe&ttious and deſcended from her? 


S. ThE Heirs on the Mother's Side, are none, and cannot be 
admitted; fo that if a Perſon ſucceed to his Mother, and de- 


| ceaſe without Heirs on the Father's ſide, there muſt be Place 


for an ultimus heres, though it appear to be very hard. 


| Ni alledialibus there is no Succeſſion of the Mother or 
her Friends active, but in feudis famineis: If a Son ſhould ſuc- 
ceed to his Mother, and ſhould thereafter die, _—— 

| | ether 
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Whether his Heirs upon the Father's Side would ſucceed to 
ſuch Lands, or his Mother's Heirs. Ratio dubitandi, That the 
laid Lands are given ab initio, primo inveflito and his Heirs, 
which muſt be underſtood heredis ſanguints: And the Son ha- 
1 ving ſucceeded to his Mother, his Heirs upon the Father's 
Side cannot be thought to be Heirs either to her or her Pre- 
deceſſors: And therefore in that Cale it is to be thought, 
That the Rule ſhould take Place materna maternis; and there 
is the like Reaſon in Patents of Honour, being quaſi feuda, 
and being granted by the King to the Receiver of the Patent 
and his Heirs. | | 
A Perſon, as {aid is, being infeft in Lands as Heir to his Mo- 
ther, and dying without Iſſue, Whether will his neareſt Kinſ— 
man upon the Father's Side or the Mother's Side fucceed to 
him in the ſaid Lands? Ratio dubitandi, That by our Cuſtom 
the Father's Friends are always preferable; and the Rule 
paterna paternis materna maternis has no Place: And yet it is 
thought, That in mobilibus, when a Perſon has Right to the 
fame as Executor to his Mother, they go to the neareſt of 
Kin upon the Father's Side; becauſe there is no edi as to 
mobilia; and there is no Limitation, or Deſtination of Heirs 
as to theſe: But as to Lands, when a Right 1s taken ro a Man 
and his Heirs, and a Woman ſucceeds to the ſaid Lands, 
and thereafter her Son as Heir to her, if the Son die with- 
out Iſſue, his Mother's Heirs ought to ſucceed, feeling by 
the Infeftment no Perſon can ſucceed but he that is Heir 
of Blood to the Perſon firſt infer, either immediately or me- 
diately, 
Dutd juris as to Bonds for Sums of Money? ANSWER, It 
appears that there is eadem ratio, ſecing there is in Bonds li- 
mitatio heredum, | | | 
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S. ThE Author ſtates the Caſe again in ſeud fa mineo, a 
Son ſucceeds to his Mother and dies without Iſſue, whether 1 


his Heirs on the Father's Side, or his Mother's Heirs, will ſuc— b 

ceed in the Lands come by the Mother? But put the Caſe, tt 

That this ſeudum fæmineum, is only to a Man and his Heirs 0 

whatſomever, and that his Daughter ſucceeding; to him there- 

n, leaves a Son who is alſo her Heir; if he die without Iſſue, | 
1 


the Succeſſion muſt fall to the Father, and to the Heirs on the 
Father's fide. And it cannot fall to the Heirs by the Mother, 1 P- 
unleſs it were by ſpecial Proviſion, as if the Feu were granted 
to a Daughter and the Heirs of her Body: Which failing, 
her Heirs and Aſſignees whatſoever, In this Cale, the Son 

| | | dying 
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dying without Iſſue, his Father would not ſucceed to bim: 
But his Mother's Heirs deſignative would ſucceed to him as 
Heirs of Tailzie and "Ig hy The Author thinks, That the 
Lands being given primo inve/tito and his Heirs, they muſt be 
heredes ſanguinis And the Son having ſucceeded to his Mo- 
ther, and then dying; his Heirs on the Father's Side cannot 
be thought to be Heirs either to her or to her Father, becauſe 


not of the Blood; and that here materna maternis holds. But 


this is a Miſtake : For, if there be no Entail, the Daughter 
will ſucceed to the primus inve/titus, leaving no Son: And her 
Son will ſucceed to her. But then, he dying without Iſſue, 
it will go out of the Blood of the primus inveſtitus; and go to 
the Son's agnati, as his lawful Heirs; unleſs his Mother's 
Heirs had been expressly in the Entail. And though the Au- 
thor inſiſts to make good his Opinion in his next Paragraph; 
y et he ſays nothing new. 5 

Ix Bonds were granted for Sums of Money limited or en- 
tailed, there would be eadem ratio. 


Matrimoniuan. 


S. LI ERE we have only a Collection out of other Authors; 
1 which, though in itlelf probable; yet is not Law ' 


with us. 


Tux two next following Titles; Menſis, and Menſura taxa- 
tive et demonſtrative, are allo but Citations. 


Militia. 


. H E Gentlemen that went out in a Troop in the late 


Expedition, having been at Charges for a Banner, 
Trumpet and Coat, &c. Queritur, If the faid Charges may 
be laid upon the whole Shire? ANSWER, Negative : Seeing 
the Militia-horſe did not go out: And it was munus perſonal? 
upon the Heritors within Age to go out. 


S. This is a particular Caſe, not of any Uſe now. But 
how the Charges of the Militia in general, is to be 
paid, was noticed above, T:t. Impo/itions voluntary upon 
Shtres. | 


Ate; 
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Mill. 


N. A Defunct being in Poſſeſſion of a Mill, being a Horſe- 

mill? Whether will the ſaid Horſe and other 

inſtrumenta mobilia that are in the Mill, belong to the 
Heir? | | 

uid juris as to Mills when they are either ſet to Tenants, 

or poſſeſſed by Literenters guoad the Duties of the Year 


wherein the Liferenter dies? Vide Liferenter, Litera L. 


and the like Caſes of Third and Teind, and Titular, Li- 
tera T. | 


S. Since the Mill will fall to the Heir, the Horſe and the 


other n/trumenta thereof, ſhould fall with it: Though we, 
it may be, would reckon this Horſe no otherwiſe than a 
Plough-horſe that falls to Executors; if not with the Plough, 
as the beſt aught to the Heirlhip moveable. See Heirſbip- 
moveable. | 

As to Mills liferented, and either ſet to Tenants, or poſſeſ- 
ſed by the Liferenter; the Rent will divide according to the 
legal Terms of the Year. But the Emoluments, when the 
Mill is poſſeſſed, as ſaid is, will be reckoned de die in diem upon 
the Liferenter's Deceaſe. See Liferenter. 


Miniſters Stipends in a Reddendo. 


VNV. IN Infeftments of Erection, the Reddend is ordinarily 2 


blanch Duty; and beſide, to pay to the Miniſter the 
Stipend therein mentioned. Ouæritur, Whether the Sti— 
pend be debitum fundi ? Ratio dubitandi, That what is due 
upon the reddendo, not relating to Lands but to Teinds; 
which are not fundus et ſubjectum permanens, but a Benefit ari- 
{ing out of the Lands: Such a reddendo non afficit fundum, no 
more than Teinds and a valued Duty. 


S. THovcn Miniſters Stipends be ordinarily mentioned in 
the reddendo's of Erections; yet this makes not theſe Stipends 
to be debita fundi . Becauſe Erections do often contain Teinds 
as well as Lands. And the reddendo of the Stipends anſwers 
to the Teinds: Which not being a fundus poindable, they 
cannot, by being in the reddendo, become debita —— : 

m0” 
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Minor. 


N. WIL. the Heir of a Minor be reſtored upon that 

Ground, That the Lands being entailzied, he re- 
ſigned in favours of the Heirs whatſoever? There being no 
Leſion to the Minor. | 


S. IT is generally thought with us, That a Minor may not 
alter the Succeſſion of his Lands. And if he ſhould make 
any ſuch Alteration ; it would be judged, if not a Leſion, yet 
an Effect of his Facility. 


The next Title is, Minor non tenetur placitare: here the 
Author gives us only a Rule that it holds not ubi agitur de dolo, 


culpa, vel obligatione defuncti. 


Reduction upon Minority. 


N. AND s being diſponed to a Minor; and after his 

perfect Age the Bargain being queſtioned, as being 
to his Prejudice; in ſo far as the ſame was for eighteen Years 
Purchaſe and a half; and the ſame might have been bought 
at ſeventeen, according to the Rate of the Times: Pugritur, 
If ſuch a Leſion, not being enorm (and modica) be relevant? 
Ratio dubitundi, The Defender contracted bona fide with a 
Tutor the Pupil's Father: And licet contrahentibus ſe invicem 
decipere- And non conſtat notourly that that was the Rate: 
And ſome of the Witneſſes declare the contrary: And the 
Defender will get a Buyer at the ſame Rate. Vide Anunual- 


rent for Damage, Litera A. 


S. Laxps being either fairly purchaſed or fold by a Minor; 
2 ſmall Difference in the Price will be no Ground of Leſion, 
if it be only ſuch as ordinarily happens in Buying and Selling. 


Decreet againſt Minors. 


N. IF a Decreet againſt Minores indefenſos, no Curators 


being called in ſpecial but in general at the Market- 


croſs if they have any, for their Intereſt, be null? Ratio 


dubitandi, geſta cum adultis non habentibus curatores are not 
ER O 0 void: 
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void: And on the other part, by the common Law datur 
curator ad litem, et minor non habet perſonam ſtandi in judt- 
cio; et lata contra minores indefenſos ſententia, non tenet L. 45. 


§ 2. ff. de re judicato vide Perez. iuſtitut. lib. 1, de curatori- 


bus. $ danturne invitis. 
S. THovcH the Curators of a Minor be only called in ge- 
neral at the Market-crofs it is ſufficſent; and the Decreet 


againſt the Minor will not be thought given contra minorens 
ndefenſum. | 


Mobilia. 
N. IF Mobilia has ſitum, when they are here animo et deſti- 


natione domini? ſo that when they belong v. g to 
Engliſhmen they are to be thought res Scotic and to be 


affected with the Laws of Scotland; and he cannot diſpoſe 
of them by a nuncupative Will? And e contra, It he thould 
change their ſum, and tranſport them to ſtay in England ? 


S. Ir mobilia has ſitum? ſeems to be an improper Queſtion; 
for it is more proper that mobilia ſequumtur per ſonaꝶnmW And as 
to the Queſtion, If an Enghſhman in England could make a 
nuncupative Teſtament as to Moveables in Scotland? to me, 
it is without Doubt, and that even a Scorſman reſiding and 
dying in England, may allo make an nuncupative Teſtament, 
reaching his Moveables in Scotland: But in our Law we have 
a Rule as to the Probation by Witnels, limiting the ſame to 
one hundred Pounds Scots ; which being a Rule of Judgment, 
might incline our Judges to reject a nuncupative Teſtament, 
though made in Englund. 


Mobilium vilior poſſeſſio. 
e N. 1 vilior et abjectior eſt poſſeſſio et 
1 2 


facilius acquiritur, et amittitur, quam immobi— 
« lum; in ea non cadit tanta affectio: Non eſt locus lis 
% redhibitioni gentiliiæ five juri Tporiuncius Hering. de 
*« molend, queſt. 8. u. 58. et ſequent. | 3 
«© Mobilia ſequuntur conditionem perſonæ five domini, adeo 
* nt ejus oſſibus adhærant active et paſive: Immobilia autem 
„ co-hærent territorio.“ | | 
S. THE 
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S. Tux beſt diflerencing Maxim betwixt inmmobilia and 


mobilia, is, That mobilia non habent ſequelam propter uſum 


commercii. 


Modus habilis, 


N. IE a Perſon having a Right to Lands (wherein another 


is infeſt and in Poſſeſſion, fo that he has the Benefit of 
a poſſeſſory Judgment) thould diſpone his Right, which is pre- 
ferable in favours of the faid Party who is infeft and in 
Poſſeſhon, as laid is; and thereafter another Perſon upon a 
poſterior Diſpoſition ſhould compleat his Right by Infeftment; 
whether or not will the ſaid prior Right, at leaſt extend to 
and import a Diſcharge of the Action of Reduction, and mi- 
litate againſt the ſingular Succeſſofr? | 
Ir, a Reduction being intented, the Purſuer judicially de- 
clare that he paſſes ſimpliciter from the ſaid Action, will 


that bar a ſingular Succeſſor; ſeeing the ſaid Declaration is 


upon Record, whereas in the Cale above-mentioned the Diſ- 
poſition is a latent Deed, which cannot prejudge a ſingular 
Succeſſor? 

Ir at leaſt it were regiſtrate in the Regiſter of Saſines, it 
would prejudge, being none of the Wiits appointed to be 
regiſtrate therein? | 


S. Tux prior Right may indeed be thought to be a Diſ- 


charge of the Action then depenaing; but it could not pre- 


judge the fingular Succeſſor by Infeftment, to raiſe a new 
action; nor will the Purſuer's declaring judicially that he 
paſſes /implicizer from the Reduction intented, bar a ſingular 
Succeflor from intenting a new Action; becauſe the paſſing 
from an Action judicially does only diſcharge the Inſtance, 
but doth not transter the Right; and though it were regiſtered 


in the Regiſter of Saſines, it would not mend the Matter. 


Molendinum, 


S. HIS and the two following Titles; molendina aqua- 
tica, and molendina bannaria, are but Laiin Cita- 
tions. 


Molandina 


292 Doubts aud Dueſtions in Law, 


Molendina navalia Immobilibus accenſentur. 


N. 1 navalia pro im mobilibus habenda 
1 ſunt. Hering de Molendinis q. 8. n. 26. quia 
& xdificans ea intentione et deſtinatione extruit, ut ſemper 
c et perpetuo non pro motu ſed pro molitura in ipſo flumine 
* manerent; nec vdpowuey et molendinum aquaticum per- 
% petuz morz cauſa ad ripam exædificatum, plus præſtare 
% poteſt quam molendinum navale; nec in illo quidquam 
% nominari poteſt quod huic infit, rotæ morales et cetera 
© omnia. idem g. 8. 26. et ſequen. Ea deſtinatio et attributio 
ad molendum, molendinum immobile reddit. 


S. Molendina navalia appear to be of the ſame Nature with 


other Water-mills ad ripam exadificata; and yet a Ship of a 
far greater Bigneſs and Value, and alſo built and intended for 


yearly Profits, is but reckoned amongſt Moveables. 


THE Author has nine ſhort Titles more in Latin about Mills; 
but they are only Citations. 


Tf a Mother and her Friends may ſucceed. 


N. IF in no Caſe cognati on the Mother's fide can ſucceed ? 
ANSWER, It is thought that they ought to ſucceed ; 
ſecing the Son ſucceedeth to his Mother and her Friends; 
and jus ſucceſſionis ſhould be reciprocal, being founded upon 
Proximity of Blood, which is the ſame to the Mother and to 
the Son: But in this our Cuſtom is lame, and opus eſt vel 
conſtitutione vel deciſione. | | 


S. THOUGH a Son ſucceeds to his Mother and her Friends; 
yet this jus ſucceſſionts cannot reciprocate, becauſe our Law 
prohibits Succeſſion ex parte matris, and the Author ſays well, 
That the contrary eget conſtizutione. 


Mutuum, 


N. V UTUUM et con modatum and ſuch other Contracts 
which are ſaid re contrahi, and not udo conſenſii; 
6 Quæritur, 


* 


0 
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Quæritur, If they may not be ſaid to be contracted, when a 
Writ is ſubſcribed thereupon, obliging Perſons to lend Money, 
or commodare ® ANsV ER, Such Contracts cannot be ſaid to 
be mutuum, or commodatum, niſi res intervenerit: And yet 
datum ex us actio preſcriptis verbis, or in fachiun. | 


S. Mutuum et commodatum properly re contrahuntur, non 
nudo conſenſus And a Writ obliging Perſons to lend Money, 


or commodare, is neither mutuum nor commodatum, but a 


Ground of a libelled Action. 


N. 
Nonentry. 


N. TF the Superior of Lands holden feu, will have, during 
Non- entry, both the Feu-duty as his own, and the 
Non-entry Duty as Caſualty and Fruit of his Supe- 
riority ? . 


S. TE Superior of Lands holden feu, will only have the 
Feu-duty for the Non- entry Duty before Declarator : And 
if the Lands be holden lanch, the retoured Duty will he the 
only Non-entry Duty before Declarator. 


VN. Tus Superior being in Non- entry. Querimr, Though 
the Non-entry were declared, whether the Liferent-eſcheat 
of the Sub-vallal would belong to the immediate Superior ? 


Ratio dubitandi, It is not a feudale delicium and commiſſum z 


but ex lege, which is in fayours of the immediate Superior. 


S. Trax Liferent-eſcheat of the Sub-vaſlal would be reckon- 


ed an Acceſſion to the ſaid Non-entry. 


N. Ir the Superior ſuffer the apparent Heir to be in Non- 
entry and to polleſs without a Proceſs for Non- entry; if he 
may have a real Action of poinding the Ground againſt a 
ſingular Succeſſor? 


S. THovuGH 
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S. THovcH a Superior ſuffer an apparent Heir to be in 
Non- entry, without raiſing a Declarator againſt him; yet 
the Non entry Duty, whether the retoured Duty, or Feu, or 
Tax-ward-duty, would be {till due, and a Poinding ot the 


Ground might be raiſed for the ſame, even againſt a ſingular 


Succeſſor, for they are all debita fundi: But the apparent 
_=_ muſt be alſo therein called, that the Non entry may be 
ound. | | 


NM. Ix the full Duties will be due to the Superior upon 
account of Non-entry following the Ward; albeit the Supe- 


rior was not in Poſſeſſion during the Ward? 


S. Ir the Superior was not in Poſſeſſion of his Vaſlal's Lands 
during the Ward, the Non-entry, following the Ward wil! 
not give him Right to the full Duties. 5 


N. Nur. WEN Lands are diſponed by a Baron to be 
holden of himſelf; If before Declarator of Non entry the 
full Duties be due, when the Lands are diſponed without any 
Mention of Retour and Extent? ANS WER, If the Lands be 
diſponed to be holden from the Diſponer of the King, a Pro- 
portion only of the Retour-duty is due; becauſe the King 
and the Diſponer having condeſcended that the old Barony 
ſhould be extended, that Part which is diſponed to be holden 
of the King cenſetur eodem jure with the reſt of the Barony ; 
but when the Baron diſpones a Part to be holden of himſelf 
without any Mention of Extent, the full Duties may be claim- 
ed, at leaſt the Proportion of the valued Duty. 


S. IT is thought, That before Declarator the Proportion 
only of the retoured Duty of the whole Barony will be due. 
For, what reaſon can there be, that he who falls in Non- 
entry, as to a Part of a Barony, ſhould be in worſe Caſe than 


the Baron himſelf, as to the whole Barony. 


Novo-damus. 


N. THE King having granted a Charter with a novo- | 


damus, Dugr. If he ſhould have ſucceeded to a 
Perſon having a better Right either upon Forfeiture, or 
Recognition, or as next Heir; will the novo damits bar 


him? Or if the n9vo-damus ſhould be underſtood to be re- 
ſtricted 


— y ma r 
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ſtricted to any Right, or Pretence, or Claim, the muß may 
have to the Lands by the Right of the Reſignant, as falling 
in his Hands by Forfeiture of him or his Authors, or other- 
wiſe from their Right, and the Committing of the ſame, 
ſor ever, or for a time? 

Lid juris as to other Superiors having ſucceeded to Per- 
ſons having a better Right ? | 


S. Wren the King grants a Charter with a novo-damus, 


it ſhould in Law and Reaſon, carry all the King's Right: So 


that if the King had ſucceeded to a Perſon having a better 
Right, be it by Forfeiture, Recognition, or laſt Heir, the poſte- 
rior 19Vo- dam ſhould bar him; and much more this ſhould 
hold, as to the other Superiors, for all Right guovis modo in 
their Perſons preceeding the novo damus For a novo damus 
is a new Feu; and although ordinarly intended to purge and 
clear bygone Caſualties; yet it is {till a new Feu, given 
for that Effect; and ſo ought to carry all Right in the Supe- 
rior's Perſon. 


N. Quid juris, Ir other Superiors have received any Vaſſal 
upon Refignation, or otherwiſe: If they may queſtion their 
Vafſal's Right upon another unqueſtionably better, falling to 
them as ſucceeding to any other Perſon? 


S. THoucy a Superior have received a Vaſſal upon Re- 
ſignation; yet if a better Right than the Vaſſal's fall to him, 
he may claim the ſame: For he diſpones no more than what 
was reſigned. 


N. Lanps having fallen to the King by Forfeiture, the 
Perſon forfeited having but a Right of Superiority, the Pro— 
perty belonging to Vaſſals: Quritur, It upon Relignation 
of tne Sub-vaiſal in the King's Hands as immediate Superior 
by the Forfeiture, a Charter with a ovo-danms will put him 
im that Condition, as if he had from the Beginning holden of 
the King; fo that the King cannot interpoſe another Superior, 
by diſponing the Superiority that did belong to the Traitor? 


| Ratio dubitandi, That the nowo-damius is equivalent to an ori. 
ginal Grant. 


And yet it is thought, That the novo danms 
is only an acceſſory Right, and in effect clauſula ęextcutiva; 
whereby the King gives the Property that belonged to the 
Reſigner, with all Right he could pretend thereto; but not 
the Intereſt and Superiority that belonged to the Traitor, 
unleſs 
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unleſs it were expreſsly diſponed: Et actus agentium non 
operantur ultra eorum intentionem. 

THz King having granted to my Lord Kincardine, and 
thereafter to the Chancellor, a Gift of the Wards and Non- 
entries that had fallen, or ſhould fall, during the Time therein 
mentioned reſpective; and thereafter having given diverſe 
Infeftments with a novo-damus. Lueritur, It the foreſaid 
Donators could be prejudged by the ſaid novo-damus? AN- 
SER, It is thought that the ſaid novo-damus are of the Nature 
of Gifts, or Diſcharges of ſuch Caſualties, which the King 
might grant before Intimation made to the Perſons of the 
{aid Gifts. 1 


S. THE Sub-vaſſal of a Perſon forfeited, reſigning there. 


after in the King's Hands, as his immediate Superior by the 
Forfeiture, and getting a Charter by a 1ovo-damus z it ſtates 
him the King's immediate Vaſſal: And it ſeems abſurd, That 
the King ſhould thereafter diſpone the Superiority to another, 
ſeeing the Effect of the novo-damus was to make the Sub- 
vaſſal the King's immediate Vaſſal. | 

TRE King, after having granted general Gifts of Wards 
and Non-entries, may nevertheleſs give Infeftments to parti- 
cular. Perſons, with a novo-damus to the Prejudice of theſe 
Donatars? for theſe general Gifts are alſo gratuitous: So that 
until a particular Action be commenced, the King may dil- 
charge by a ſubſequent novo-damus. 


THE following three Titles. Nullitas ex Verbis non lice- 
bit, Clauſula ex nunc prout ex tunc, and Nundine, are but 
Latin Citations, 


O 


Oath of Coronation. 


N. -F what is required and promiſed by the King, the 


Time of his Coronation, be underſtood to be condi- 
tones regni ſo that the fame not being fulfilled, the 
People is free? ANSWER, Theſe are not condit10nes 


either ſuſpen/ive or reſolutive, but modus regnandi. And 


albeit modus ought to be fulfilled, and Subjects who are un. 


der 


» —_— % * 
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der a coercive Power may be urged to obſerve the ſame : 

Yet a Prince, who is ſubject to no higher Power, relinquitur 

religioni jJuramenti, et Deum ſotum hater ultorem. | 
THESE Similies may be urged to this Purpoſe ; viz. A Fa- 


ther is obliged not to provoke or wrong his Children, and 


chat is modus implied in the Relation of a Father; and yet 
if he do otherwiſe, the Relation is not taken away. And 
when Parties are married, there 1s Stipulation hinc inde of mu- 
tual Duty, not only as to Chaſtity, bai as to other Duties; 
and yet though they fail in the ſame, being only modus vinculi 
conjugalts, the Marriage is not diſſolyed, except in the Caſe 
ot Adultery : That Duty of mutual Chaſtity being inter efſen- 
tialia ; and other Duties inter naturalia conjugii. + 


S. This Queſtion, F what is required and promiſed by 
Kings, the Time of their Coronation, be conditiones regni; ſuch 
as not being fulfilled, the People are free? ſeems to carry the 
Matter too far. And our Claim of Right does determine the 
Point only as to the open and mtotlerable Breach of ſuch Con- 
ditions, as do reſpect the principal Ends of Government, But 
other Conditions leſs material, are indeed directive; but ſhould 
not irritate. As to the Notion, That they are only modus 
regnandi It ſignifies no more in Latin than in Engliſh. And 
to call theſe Promiſes and Conditions, The Manner only of 
the Kingdom, falls ſort of the Obligation thereby intended. 

THE Auther gives us Similies: A Father is obliged not to 
wrong his Children; and this 1s . his. modus : But what if he 
exceed all Bounds? And when Parties are married, there are 
Stipulations Yin inde of mutual Duty, But, /ays our Author, 
Every Failure does not irritate, becauſe, forſooth, the Stipula- 
tion is but modus Dinculi comugalis : And yet if Chaſtity be 
violated, it is inter eſſentialia. And there may be Severities 
beſide, that may allow and force a total Separation. But 
theſe Things are too delicate, and only to be conſidered 7; 


hyporheſi ; general Rules in this Cale being dangerous, 


| Pualified Oaths, 
N. N HET HER qualified Oaths may be received before 
{ 


Interior Judges? ANSWER, It is thought, Not : 
The Queſtion whether the Qualities ſhould be conſtrued Qua- 
lities or Exceprions, being of that Difficulty, that they are 
not to be decided by inferior Judges. 
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S. IT is hard to ſay, That an Inferior Judge, if he may 
require and take an Oath, ſhould reje ct all Qualities; or, 
that he ſhould turn them to Exceptions. So that in this, as 
in other Things, much is to be committed veligioni judicis; 
eſpecially when the Party, conceiving himſelf wronged, has 
4 Remedy at hand, by Advocation or Suſpenſion. 


N. Tak Lords are not in Uſe to receive qualified Oaths, 
unleſs they be given in to be ſeen by the other Party, and 
upon Debate be found relevant: So that the Perſon who 1s 
to give his Oath may be admitted ro ſwear in the Terms of 
the tame, as being properly Qualities aud not Exceptious, 
Duæriiur, What Qualities ought to he ſuſtained? And ſeeing 
it is the common Opinion, That intrinfick Qualities may be 
received: Atæritur, What Qualities are to be thought in- 
trinſicx? ANnswWER, Theſe are intrintick that are inherent in 
the Act and Matter in Queſtion: v. g. If it be referred to the 
Defender's Oath, That he promiſed to pay the Purſuer a Sum 
of Money, he may declare in what Terms he promiſed, pure, 
in diem, or ſub conditione,; | | 


S. WaarT Qualities are properly intrinſick, and to be 
ſuſtained ; and what not; requires an accurate Judgment: And 
even as to theſe here inſtanced, eſpecially as to ſub conditione, 


Queſtions may ariſe; and {till the Matter rcfolves on the 


Judgment of the Judge. 


N. Ix it be referred to the Party's Oath, that he is liable 
for a Houſe-mail (having taken and dwelt therein) after three 
Years. Qucritur, If he may declare with that Quality that 
he paid the fame? Ratio dubitandi, That it is extrinſick, and 
not a Quality but an Exception: On the other part, qi/omodo 
unumgquodgue ligatur, folvitur ; and the Debt not being proven 
but by his Oath, he may prove Payment the ſame way. 2do, 
There is a Preſumption in Law, which is the Ground of ſo 


momentary Preſcription, J hat ſuch Debts are not fo long 


owing : And therefore it ought to be proven by the Defen- 
der's Oath they are owing. 3tio, It is the common Practice, 
that Parties that are not bound by Writ, think they are in 
tuto to pay without Writ. | 

Ir he declare not po/itive that he paid; but that he aſſigned 
2 Bond or Debt in Satisfaction. Ortæritur, If that Quality 
mould be received? ANSWER, It is thought, that it is not 
intrinſick. | | 


S. WHEN 


hath no Realon to admit. 
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S. WHEN 1It is referred to a Party's Oath, That having 
taken and dwelt in a Houle, he owes the Houſe-m il, after 
three Years: If he declare that as he owed, fo he paved; it is 
thought, That fince the Debt is not conſtitute by Writ, and 
the Preſumption is for his Payment within three Years; the 
Quality ſhould be received. But what if he declare not poſi- 
tive, that he paid; but that he aſſigned a Bond or Debt, in 
Satisfaction? The Author thinks this Quality is not intrinſick: 
And yet the Deponent, if he had pleaſed, might only have 
declared, paid or ſatisied. And if he made Payment by Aſ- 


| ſigning, it can no more be expected, That he thould have 


47it upon his Aſſiguing, than upon his Payment: And Pay- 
ment by Money, or Satisfying by Boud, or other good Deed ; 
appears to be alike probable. And it may be thought in ge- 
neral, That wherever Probation by Witneſſes was once com- 
petent, bur preſcribed ; if the Party thereafter inſiſt upon the 
Defender's Oath ; all Qualities thereto adjected, it not plainly 
inconſiſtent, ought to be received: For ſili timputet, who 


ſuffered his Probation to preſcribe. 


Correſpe@ive | Obli pements. 


N. UTD juris, If there be correſpective Writs of one 

| Date, but not of one Body, as v. g. a Diſpoſition 
of Lands and a Bond of the ſame Date for — of the 
Price: If the Exception competent againſt the Buyer (viz. 
The Diſponer cannot be liable unleſs the Price be paid) will 
militate againſt the ſingular Succeſſor? Ratio dubitamdi, The 
Niſponer ſequitur fidem: And the Obligement to pay the 
Price is not in corpore juris; ſo that the Aﬀigny is in bona fide 
to take a Right thereto; et contra, perſonal Exceptions com- 
petent 2 the Cedent are competent againſt the Afligny, 


in Obligations perſonal inc inde. 


Ir is informed, that there is a Deci/ion, That ſuch Excepti— 


ons are not competent againft Aſhgnies, 


S. Tae Diſponer ſeems here to follow the Faith of the 
Obligant ; and any Aſligny may well take a Right to this 
Bond, where the Diſpoſition probably will either declare, or 
ſuppoſe the Price to be paid; nor can the Granter of the 
Obligement obtrude the Cedent's Oath, which the Aſſigny 


Mutual 
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Mutual Obligements in Contrads. 


N. TF there be a mutual Contract anent the Selling of 


Lands and Payment of the Price ; and the Buyer's 
Creditor compriſe the Mime in ſo far as it is in his favours; 
whether he will have Action for Implement unleſs he pay the 
Price? ANSWER, He will not: Sceing the final Cauſe of 
the Diſpoſition is the Price. 


S. Tax Creditor purſuing for Implement, muſt offer to 
pay the Price ; for this appears to be the very Import of the 
nexus of the Contract: And ſſo if the Seller ſhould aſſign his 
Part of the Contract, the Aſſigny muſt make it appear that 
his Cedent hath diſponed and denuded. a 


IF Offices do Eſcheat by Horning £3 


N. IF the Keeper of a Regiſter, or Writer to a Scal, be at 

the Horn; Qitæritur, If his Office will fall under his 
Eſcheat? Ratio dubitand:, That — 1s eſcheatable but 
that which 1s tranſmitted, and 1s applicable to another : 
Whereas an Office is a perſonal Function, and indiuſtria per- 
ſone eligitur, which is ſo perſonal that it cannot be conveyed 
by his Eſcheat to another. 

Ir at leaſt the Rebel doth forfeit his Intereſt, if he be 
Year and Day at the Horn? And guid juris as to Judges, 
who have Places from the King: And as to Commiffaries, and 
Minifters, - that are preſented by other Patrons: Whether by 
their Rebellion they be ſo diſenabled, that they cannot enjoy 
their Places, and their Patrons can preſent others ; 

WHETHER at leaſt Relaxation will repone the Rebel, and 
take away the Inability ? : 


S. Orricks, as Keeping of a Regiſter, or Writing to a 
Seal, are conferred ob induſtriam perſone: And therefore it 
is thought, That his Office will not fall with his {imple Eſ- 
cheat; but, for the Liferent it may be queſtioned : But if 
the Office be in a Judicature, as of Fudge or Clerk ; his 
Denunciation takes from him per/onanm /andi, and makes the 
Office fall. But where the Office may notwithſtanding ſub- 
ſiſt, the Donatar to the Liferent offering to officiat, may 

pretend 
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retend to the Perquiſites. But ſuppoſing the Gift once to 
bold, Relaxation ncver repones againſt what falls under it. 


Omiſſa et male appretiata. 


N. PERSON being named Executor, and univerſal Le- 

gatar. Quæritur, If a Teſtament ad omilſa et male 
appretiata be confirmed; will the principal Executor loſe both 
the Office and the Benefit of the Legacy, as to what is omitted 
aud] male appretiate? ANSWER, It is thought he will loſe 
both, in eln of his Fraud and Perjury; in the ſame manner 
as the neareſt of Kin confirming, will in the like Caſe, loſe not 
only the Office, but the Benefit competent to him, as neareſt 
of Kin, as to that which is omitted, or male appretiate. 


S. Ir a Teſtament ad omiſſa et male appretiata be confirmed, 
it will exclude the principal Executor; except in fo far as he 
can purge himſelf of Fraud: For, if he have not omitted, or 
mal-appretiat do /o/e, it were hard to take him ſo ſhort, and 
to cut him off; but if the principal Executor ſhould, through 
his own Fault, incur this Loſs; and if there be no Creditors, 
what he lofes auferendam tanquam ab indigno. 


THE next Title, Operæ, is ouly a Citation. 


Order of Diſcuſſing. 
N. W HEN a Defunct doth oblige him and his Heirs, 


renouncing the Order of Diſcuſſing. Quæritur, 
Will the Heir of the Line be liable to relieve the Heirs of 
Tailzie and Proviſion, as to ſuch Debts, for which by the 
Law he ſhould have been firſt diſcuſt ? 


S. THoucn a Man oblige himſelf, and his Heirs renouncing 
the Order of Deine yet that ſhould not hinder the Heirs 
of the Benefit of Relief among themſelves, as the Heirs of 
Tailzie and Proviſion, againſt the Heirs of Line. 
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. 
Pactis Privatorum non Derogatur Juri Communi. ; 
N. HAT Law that padis privatorum non derogatur R 
| juri communi, what way it is to be underſtood ? ; 
And if it be only as to Solemnities or Formalities 1 
provided by Law, and not when the Law pro- þ 
vides any Benefit in favours of a Perſon, as a Communion in 
favours of a Huſband and Wife ; or Courteſy or Terce, or 5 
ſuch like? | 2. | p 
THe Prince, and under him the Judge; and in ſpecial L 


voor ewhuxs (fed quis cuſtodiet ipſum cuſtodem) the Lords © 

of the Seſſion, have not a legiſlative Power: And when there i 
occurs a Caſe not formerly decided, and the beſt poverned 
Nations do not agree anent the Point in Queſtion ; ſome being 


for the Affirmative, and ſome for the Negative; and upon pro- 72 
bable Reaſons on both ſides, ſuſtinendum judicium Or, if the of 
Queſtion be of an Exception from a general Rule; the Rule ry 
is to be ſtuck to, until there be a Law to the contrary ; as in th 
that Caſe, Whether Minors ſhould be debarred from the Re- fog 
medy of Reſtitution, by their Oath; conform to the Novel les 
ſacramema puberum? Which in effect is to make a new Law. dit 


S. PACTIS privatorum non derogatur juri communi, is but 
a Brocard; and ſo may be variouſly applied. And indeed, So- 


lemnities or Formalities, appointed by Law for the better aſ- V 
certaining of Deeds, ſhould be fairly obſerved; and not al- ; 
tered by Pactions: But when the jus commune provides only 

in favours of private Perſons; as the communio bonorum be- Þ 
twixt Man and Wife; or the jus mariti, or jus relictae; or « 
the Courteſy or Terce : All theſe may be regulate by private leſs 
Pactions. | | wy 


CourTs of Judicature not having a legiſlative Power, 
when a new Caſe occurs, ought certainly to conſider all Rea- 
ſons pro and con; and principally the Analogy of our Law, 

and what may be obſerved in other Parts, with the greateſt | 
Veriſimilitude; and that their Judgment ſhould be ſuſtained. Þ N. 
And if there be a general Rule, though an extraordinary Ex- 


. ception occur, yet the general Rule ſhould prevail; for in 
many Caſes it happens, ud quidem durum eſt, ſed ua lex 


ſeripta: And though the Oaths of Minors were _— 
| | old, 
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old, to debar them from Reſtitution; yet an AQ of Parlia- 
ment was made on the contrary. 


Parliament. 


N. Tf Reductions may be purſued ſummarly before the Par- 

lament in prima inſtantia ? It is thought, that although 
when my Lord Lauderdale was Commiſſioner, that was done, 
in the Caſe of the Lord Forreſter againſt General Ruthwuen's 
Relict; and at the Inſtance of the Lord Dundie againſt Pitta- 
10; and there is now a Complaint at the Inftance of Edzel 
againſt the Earl of Crawfurd, for reducing the ſaid Earl his 
Title: Yet ſuch Proceſſes would not be ſuſtained before the 
Parliament, If it were repreſented, That by divers ancient 
Laws, and for great Reaſons it is provided, that all Complaints 
in civilibus ſhould be firſt purſued before the Judge Ordi- 
nary, 


S. Tux Author judges well, That Reductions in prima in- 
ſtantia, ſhould be purſued before the Parliament: But that all 
civil Actions ſhould be firſt purſued before he Ordina- 
ry, as thereto by Law appointed. And it is in effect too much, 
that Prote/tations for Remeid of Law, ſhould bring civil Cau- 
{es to be reviewed in Parliament; for our Parliament were at 
leaſt far better conſtitute for ſertling general Laws, than for 
diſcuſſing the private Rights of Parties. 


Paſſing from a Right. 


N. Ir 2 Tackſman of Teinds having a Tack yet to run, take 
another Tack of the ſaid Teinds: Will he be thought 


to pals from the former? 


S. HE ſhould not be judged to paſs from the former; un- 
icſs the Circumſtances of the Caſe perſuade that the new Tack 
was taken eo animo. 


Patents of Honour. 


N. XJATENTS of Honour being granted to a Perſon, and 
his Heirs-male of his Body: Qiiæritur, imo, Whether 

the apparent Heir may fit in Parliament and not be liable as 
tehaving ? It is thought, (whatever may be pretended as to 
| Cuſtom) 
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Cuſtom) in ſtrict Law he ſhould be liable; ſeeing in general, 


the Owning an heritable Intereſt is aditio paſſroe, and geſtio pro 


haerede. 2do, Quæritur, If a Patent and Title thereby may 
be 0 as feudum, for a new Patent to the Reſigner, and 
other | 

ritur, If the Reſigner muſt be firſt ſerved Heir ? 

Ir a Nobleman, having a Patent to him and the Heirs-male 
of his Body, ſhould thereafter reſign his Title, and obtain a 
new Patent to him and his Heirs-male of his Body; which 
failzieing, to his eldeſt Heir-female, without Diviſion: And 
if the Heirs-male ſhould fail, may a Nobleman, who iu the 


interim has got his Title betwixt the firſt and the ſecond Pa- 


tents, claim Place before the Heirs- female, as having Right 
by the ſecond Patent, being before theirs : Or, if the Heirs- 
ſemale will have Place, as repreſenting their Predeceſſor, who 
had Place by the firſt Patent; ſeeing the ſecond is but a Con- 
tinuing of the firſt in favours of him who got it, with an Al- 
teration only as to his Repreſentatives: And they who had 
poſterior Patents were not concerned who ſhould repreſent 
him: And it was uncertain whether the firſt Heirs ſhould fail: 
So that they might have any Prejudice by the Change. Rox. 
burgh contra Lothian, = 


S. A Patent of Honour is ordinarily granted to q Perſon and 
his Heirs-male : Yet his apparent Heir is allowed to fit in Par- 
hament; and it 1s not judged a Behaviour. 

As for the Reſigning of Titles of Honour; it was thought 
of old, That they ſhould not be reſigned in favorem ; but at 
beſt, /implicitcr+ But now they are commonly reſigued in fa- 
vorem- And even the Heir not ſerved may reſigu: And fo 
they paſs with the ſame Precedency. | | 

THAT the Caſe above ſtated was the Caſe of Roxburgh 
contra Lothian, is doubted; though Lothiaws Pretence was 
founded on the Right of the Keir-temale : But now that Con- 
telt is ended. 


Pecunia Pupiliaris, 


N. I a Tutor uplift the Mails and Duties of Lands a 4 
tempore will he he liable to ſtock the ſame, ſo that che 

Pupil's Means be not unprofitable 2 Or, if this be not cafus 

arbitrarius, according to the Variety gf Circumſtances ? 


If 


eirs iv the former? And if it may be reſigned: Quæ- 


1 


E 
is 
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Ir a Tutor be not liable for Annualrents? And when ſhould 
they be ſtocked ? 775 


S. Tax Lords of Seſſion have found, That a Tutor ſhould 
ſtock his Pupil's Annualrents once in his Tutory: But as to 
the Rent of Lands, within a Year after it is due. Yet if it 
could be clearly proven when Annualrents as well as Rents of 
Lands were really uplifted, they ought at leaſt within a com- 
petent Space thereafter, to bear Intereſt as lying Money: For 
lo a provident Tutor would behave in re propria: And he 
ought to take the ſame Care of his Pupil. 

Is the Civil Law there was not that Sinnes, That Tutors 
ſhould lay out their Pupil's Money for Intereſt, it is like be- 
caule of the Uncertainty of Debtors. For they ſeem to have 


been allowed rather to keep their Pupil's Money for the Pur- 


chaſing of Lands, or the like ſure Rights. 


The two following Titles, Perſonalis aus, and Pignora, are 
but Latin Citations. | 


Pleniſhing, 


N. BY Contract of Marriage, a Wife is provided, in Satiſ- 
faction of Terce, Third, or other Part of Moveables, 
except the half of the Pleniſhing of the Houſe the Time of 
the Huſband's Deceaſe, whereto it is provided, ſhe ſhall have 
Right, Quæritur, If there be no free Gear, will the Heir be 
obliged to free the half of the Pleniſhing? Ratio dulitandi, 
The Contract bears ſhe (ſhould have Right: And ſhe is in the 
ſame Caſe as if her Huſband had diſponed for an onerous 
Cauſe, the Pleniſhing he ſhould have the Time of his Deceaſe. 
And on the other part, it ſeems this Proviſion ſhould be un- 
derſtood conditionaliter, if there be free Goods, And the Clauſe 
being an Exception from a Renunciation, both the Renuncia- 
tion and Exception from it ought to be of the regula, aud of 
that which would belong to her, if ſhe were not excluded, 
which could only be the free Gear. Er” f 
Ir the Clauſes do not bear beſides the Heirſhip - Quaritur, 
If ſhe will have Right to the Pleniſhing, without Deduction 
of the Heirſhip? Fadem ratio dubitandi. 


S. Wu in 2 Contract of Marriage a Wife is provided in 
Satisfaction of farther Terce, Third or other Part of Move- 


ables, to the half of the Pleniſhing the Time of the Huſband”s 
© © 87 Death 
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Death, which ordinarly is diſponed or declared to belong to 
her: This is judged to give the Wife a good Right without 
Reſpect to Debt; albeit, as the Author reaſons, it may be 
thought but an Exception from her Renouncing her Right 
to the whole Moveables ; which Right is always dedudtis 
debitis > But the Clauſe in this Caſe is a Tranſaction; 
and if the Clauſe do not bear, beſide the Heirſhip, it is 
thought the Heirſbip {hould be included: But now for greater 
Caution, the Claule ordinarly bears, without Deduction of the 
Heirſbip: But certainly, the Time of the Contract the Huſband 
is ſuppoſed to have the full Property, and the Heulhip never 
comes to be reckoned till after his Deceaſe. 


Tre Author's next Title, Poſſeſſor, is only a Citation. 


Poinding of the Ground. 
N. A Logp of Erection having diſponed Teinds, and the 


reddendo bearing a Sum to be paid for a proportion- 
able Relief of the blanch Duty, payable by the Lord of Erec- 
tion; and certain Bolls of Victual to be paid alſo for his Re- 
lief to the Miniſter: Puaeritur, Will the Miniſter have Action 
for Poinding of the Ground? 240, What will the Supertor's 


poinding the Ground import? 


S. Wx had this Queſtion be/ore, and it is {till thought, That 
the Subject being Teipd, which is not a fundus poindable z 
there can be no Poinding of the Ground. 


N. A Decreet of Poinding the Ground being got againſt 
the Heritor for the Time and the Tenants: Quaeritur, If after 
the Death of the Heritor, the Lands may be compriſed for the 
Bygones from the apparent Heir, without a Decreet of Tranl- 
ferring, or a new Decreet? AxsWER, It is thought, there 1s 
no need of any other Decrect : the Decreet being really found- 
ed; which may he recovered againſt an apparent Heir, and 
put in Execution by compriting, or poinding againſt him. 


S. A Decreet of poinding the Ground being obtained a- 
gainſt the Heritor and his Tenants ; the Lands may be com- 
priſed after the Death of the Heritor, from his apparent Heir, 
without a new Decrcet, or a Decrect of Transferring ; becauſe 
the Decreer of Poinding is againſt the Ground, and bears that 
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failzieing of Goods, and Gear poindable; the Ground-right 
ſhould be appriled and adjudged. 


Prerogative. 


N IF the Queſtion betwixt Roxlurgh and Lothian, ſhould be 

determined with reſpect to his Majelty's Prerogative 
being the Fountain of Honour? It is thought, that his Ma- 
jeſty's Conceſſions, whatever the Subject be, thould be judged 
jure communi : And that jus quaeſitum, whether as ro Honour 
and Precedency, or any thing elle, cannot be taken away 
upon any ſuch Pretence, The Prerogative is inſtar litter is, 
which is defined quo fluctus hybernus exaeſtuat So that as the 
Sea does not go beyond the Shoar when the Sea is molt full; 
ſo the Prerogative and plenitudo poteſlatis does never go be- 
vond Law, which is a great /ittzzs, and Boundary of juſt 
Power. OY 

THE Royal Prerogative is acknowledged and aſſerted by 
divers Laws and Acts of Parliament of this Kingdom ; bur 
how far the Extent of the fame may reach, is a Point of State 
and Policy of the higheſt Nature and Importance; and not 
to be defined by the Opinion of Lawyers, but by the higheſt 
and legiſlative Authority. 

THE Royal Prerogative is not only aſſerted in the general 
by the Laws of this Kingdom, but divers and great Powers, 
Rights, and Privileges belonging thereto, are in ſpecial de- 
clared by divers Acts of Parliament; both in relation to the 
Government, and in relation to his Majeſty's Intereſt, and 
Queſtions and Cauſes, betwixt him and his Subjects ; ** as, 
* the Power of calling and diſſolving Parliaments; the choo- 
„ ſing and appointing Officers of State, and Commiſhoners 
„and Judges; to make War and Peace, that there can 
be no Meetings to treat or determine in Matters of State, 
without his Majeſty's Authority and Warrant: And that 
upon no Pretence there can be any Riſing in Arms without 
his Warraut ; and his Right to Cuſtoms; and Power to 
* grant Remiſlions for the higheſt Crimes: And that the Ne- 
© gligence of his Officers cannot prejudge him.” And albeit, 
by the common Law the eldeſt Superior is preferable ; yet 
when Lands are bolden of divers Superiors Ward, the Mar- 
riage of the Vaſſal, which otherwiſe would, belong to the eldeſt 
Superior doth pertain to the King, though, as to the Vaſſal, 
his lateſt Superior ; Aud by Cuitom, albeit, the going On 

| | Ill, 
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Mill, for never fo long a Time, being facultatis, doth not 

Import Servitude without a ſpecial Aſtriction; yet the repairing 

to his Majeſty's Mills, by the ſpace of forty Years, doth in- 

duce a Servitude, without any other Conſtitution : As to which, 

an other Points of the Prerogative, explained by Law and 

FD, Lawyers may and ought to give their Opinions zin 
aw. 

Bur as to Lawyers and Juriſ-conſults, it is ſaid, turpe eſt 
ſme lege logui, et ubi leges ſilent they cannot but be filent : And 
the Laws of Scotland, which ought to warrant the Reſolutions 
and Opinions of Lawyers, in Queſtions concerning the State 
and Government, are only the ſtatutory Law and Acts of 
Parliament, and the Common Law and Cuſtom, and undeni- 
able Practique of the Kingdom. | 

As to the Civil Law of the Romans; it was only the muni- 
cipal Law of that People ; and by reaſon of the great Equity 
of it, in Queſtions de jure privato, _— it has not the Force 
of Law with us; yet it is of great Authority and Uſe in Caſes 
not determined, either by Statute or Cuſtom : But as to Que- 
ſtions of State and Government, the Civil Law is of no Ule 


with us; in reſpe& the Laws of all Nations, concerning their 


State and government, are only municipal; and the Conſtitu- 
tion of the reſpective States doth vary both from that of the 


Romans; and for the moſt part, each from another; ſo that 


any Queſtions, concerning the ſame, cannot be ſolidly, or 
warrantably anſwered, upon Principles or Reaſons, brought 
from any Law, but the Conſtitution of the Government, and 
Laws, and Cuſtoms of the Nation and Kingdom concerned. 

IT is conceived, That when the Opinion of Lawyers 1s aſk- 
ed, res ſhould be integra; and they ſhould be at Liberty to 
give their Opinion freely, and without Prejudice, which 
they cannot do after his Majeſty has any way predetermined 
them, by declaring his own Royal Will and Pleaſure. | 

As to that Quęſlion, What can be ſaid in Law, in Defence 
of thoſe who have acted contrary to Law, in Obedience to 
his Majeſty, or upon his Royal Diſpenſation ; if they ſhould 
be queſtioned in the Time of ſucceeding Kings? 

It is anſwered, that upon the Grounds foreſaid nothing can 
be ſaid poſitively, to ſecure them from Queſtion, either by 
our Law or Cuſtom; the ſaid Caſe being not mentioned nor 
determined by either. But it 1s to he thought and preſumed, 
That, his Majeſty's Prerogative being aſſerted by the Laws 
foreſaid, and his Majeſty's owning that Power to commard 
and diſpenſe, as a Part of his Prerogative, and they conceiving 
that it was not their Duty to diſpute his Majeſty's Power ; 

ſucceeding 
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ſucceeding Princes will not think it their Intereſt to be ſevere 
againſt any Perſon for exceeding in Obedience to their Royal 
Predeceſſors. 


S. Tat Author thinks juſtly that the Prerogative ſhould 
keep within the Boundary of Law, and that it can only be 
meaſured by the particular Conſtitution and the Laws and 
Cuſtoms of every Kiozdom and State, and the true Principles 
and Reaſons thereof : But to define its Extent 1s too delicate 


a Point to be farther inſiſted on. | 


Preſcription. 


N. FF a Feu-charter of Kirk-lands, not confirmed by the 
King or Pope; with Saſines thereupon, may be a Title 
to warrant Preſcription ? 95 


S. Ir ſeems it may, ſeeing this Preſcription of forty Years, 
as qualified by the Act of Parliament 1677, excludes all Nulli- 
ties and Objections, except that of Fa//poed. 


N. TEMPORARY Preſcriptions, as in Caſe of Houſe-mails, 
Servants Fees, Ejections, Sc. If they run againſt Minors ? 


S. Short Preſcriptions, as in Cafe of Houſe-mails, Servant- 
Fees, Ejections, &c, are introduced; not ſo much to be a 
Check for Negligence, as for the common [Intereſt of the Lie- 
ges. And therefore it may be thought, That theſe Preſcrip- 
tions ſhould run againſt Minors? Albeit the long Preſcription 
of forty Years, being principally iutroduced to correct Ne- 
gligence, doth not run againſt Minors: Yet this is by 
ipecial Proviſion of the Act of Parliament. 


N. Tas Vaſſal retouring his Lands to be in Non-entry four- 
ſcore Years Quaeritur, If he may object Preſcription guoad 
the retoured Non- entry Duties? Sceing after the Years of Pre- 
ſcription, he confeſſeth the ſame to be due: Et temporalia ad 
agendum ſunt perpetua ad excipiendum ? 


S. Tao” a Retour ſhould bear Lands to be in Non-entry 
fourſcore Years; yet the Superior cannot purſue for Non eu- 
try Duties beyond ;ſorty ; the longeſt Preſcription, and the 
Retour being only the Verdict of the Inqueſt : But neither a 
judicial Sentence nor Confeſſion, ſignifies nothing. 1 
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N. Tx his Majefty's annexed Property does preſcribe? 

S. His Majeity's annexed Property doth not preſcribe : 
For the King is lecured by Law againſt the Neglect of his 
Officers, eſpecially as to his annexed Property. 


N. Te Preſcription run againſt theſe who were forfeited by 
the Uſurper, qui non valebant agere? Found for the Negative; 
Lauderdale contra T wedaale ; that Lauderdale his Father and 
Good ſire non valebant agere ; becauſe upon his Father's Reſi- 

nation, Queen Anne was infeft in Liferent, and might have 
excluded them during her Lifetime: And though he might 


have intented a Declarator ; yet that being ſuch an Action 


as could not bring him to Poſſeſſion, he was not obliged to 
intent it. This Reaſon appears not to be without ſome Que- 


ſtion, ſeeing if there were a Liferenter ard Fiar, and the Fiar 
| ſhould not prevail with the Liferenter to join in an Action 


for interrupting Preſcription, the Fiar ſhould be without Re- 
medy, if he would not interrupt by Declarator. And if a De- 
clarator do interrupt, it cannot be ſaid that men valebat agere. 
2410, A Declarator would have brought the Lord Thirſtleton to 
civil Poſſeſſion, at leaſt fo far as it would have been declared 
that the Queen's Poſſeſſion was his: And by virtue of the 
Right thereof he was Fiar. And if the Queen would not own 
the Poſſeſſion to have been by that Right, ſhe ſhould have been 
forced to remove : So that by that Action they might have 


attained natural Poſſeſſion. 


S. Ir may be thought, that a Fiar, excluded all the while 


by a Liferenter, ſhould be exculed in the Caſe of Preſcription, 
as non valens. And the Neceſſity of raiſing a Declarator for 


Interruption, doth not appear, while the Fiar ſtands precluded, 
as is: And Preſcriptions are odious. 


N. BeroRE the Act of Parliament 1621 anent Compriſings, 
the Legal ran againſt Minors : Which argues, that the tem- 
porary Preſcriptions of Spuilzies, Houſe-Mails, Removings, 
Sr. run againſt Minors. . | 


S. Tuis doth not appear unreaſonable ; fort Preſcriptions 
being more the common Concern than the Puniſhment of 


Negligence, as above, 2. 2. 


N. Item, Ir Prelates, provided before the Act of Parliament 
1585 againſt Dilapidations, may, notwithitanding thereof, 


ſet 


pai 
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ſet Tacks without Hzzard ; ſeeing the Act ſeems to militate 
only as to Perſons provided thereafter? | 

Ir a Feu ſer contrary to the ſaid Ad againſt Dilapidations, 
may be a Ground of Preſcription? Ratio dubitaudi, That by 
the ſaid Act, the Patrimony of the Prelates is extra commer- 
cium, and is of the Nature of the annexed Property: Et quod 
non eſi alienabile, non e praeſcriptibile. Vide Dilapidation in li- 
tera D. | | 


S. A Feu ſet by a Church man contrary to the Act of Par- 
liament 1585 againſt Dilapidations, may be a Ground of Pre- 
ſcription: Sceing the Act of Preſcription does clearly warrant 
it. And that the Patrimony of the Prelates is of the Nature 
of the annexed Property, 1s gratis datum, and the Diſparity 
manifeſt. | | 


N. Ir in all Caſes, when an Obligement or Intereſt and 
Right is in the Defender's Right, whereby he bruiks; may he 
alledge Preſcription ; as he cannot do in the Caſe of Rever- 
ſion, there being eadem ratio? | 


S. Ir feems, that in all Caſes where a Perſon's Intereſt and 
Right is in the Body of the Right whereby the Defender 


| bruiks, the Defender cannot alledge Preſcription, more than 


he can do againſt an incorporate Reverſion. 


NM WHaT is the Reaſon that Reverſions regiſtrate, do not 
preſcribe? Seeing Bonds regiſtrate do notwithſtanding pre- 
(cribe. | — 


S. IT is to be adverted, That Reverſions muſt be regiſtered : 
And though Bonds may be regiſtered, and actually be regiſter- 


ed; yet there is no Neceſſity for it: Whereas the Regi- 


{tration of Reverſions is by Statute appointed for the Informa- 
tion of all concerned. And this appears to be the Reaſon of 
the Difference; and it is good. 


N. Ir a Faculty granted to a Perſon; as v. g. to the 
Diſponer of the Lands, and a Power to diſpone the fame, 
or to redeem upon a Penny, doth preſcribe, being granted a- 
part ? 


S. A Faculty to the Diſponer to redeem upon a Penny, 
or to burden at Pleaſure, if granted a-part, doth pre- 
| S0 {cribe ; 
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ſcribe; unleſs it be granted by way of Reverſion, and repi- 


ſtered. 


N. Ir, Preſcription being alledged againſt a Bond, it be 
relevant to reply and offer to prove by che Excipient's Oath, 
. to his Knowledge the Debt is due and true, and not ſatiſ. 
1 EN 

S. PREScRI TION being alledged againſt a Bond, it will 
not be relevant for the Purſuer to reply and offer to prove 
by the Excipient's Oath, That, to his Knowledge, the Debt 
is true, and ſtill reſting: Becauſe the Action on ſuch a Bond 
is utterly preſcribed; as even an Action on ſuch a Promiſe, 
though referred to the Defender's Oath, is alſo pre- 
ſcribed : Becauſe the Act ſtatutes, That all Actions upon 


Bonds, Reverſions, Contracts, or others whatſoever, ſhould be 
purſued within forty Years after the Date thereof, or otherwiſe 


preſcribe. 


N. Ir a Reverſion be granted only for five Years: Quae- 
ritur, If in that Caſe it preſcribes againſt Minors? Vide De 


Retractibus Gentilitiis. If they preſcribe againſt Minors? 


S. IT is by expreſs Statute, That the Legals of Compriſing 
do not run, which before did run. And here it is the Heri- 


tor's Intereſt that the Reverſion ſhould not be protracted. And 


therefore, it is thought, That if theſe Years run againſt a 


Minor, he hath only his Tutors and Curators to blame, and 
his Remedy againſt them. 


N. Ir a Minor acquire Right to a Compriſing near expired, 
ſmgulari titulo, will the Reverſion be prorogate ? And if there 
be a Difference betwixt a Minor ſucceeding as Heir, or other- 


Wiſe, ſingulari titulo? 


S. Tx1s Caſe is wrong ſtated, for it ſhould be, If a Minor 
acquire Right to Lands compriſed, but the Reverſion not run; 
or in ſhort, to a Reverſion of an Appriſipg, led againſt a Ma- 
jor; will the Running thereof ſtop? And it is though: it 
ſhould ; becauſe the Act of Parliament does not diſtinguifh : 
And the Expiration of Reverſions is unfavourable, as hath 


been above marked. 


Preſcriptien 


« ex ea exſurgens eſt juris et de jure, nec admittit probatio- 
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Preſcription again the King. 


N. IE 47 of Parliament 1617, militateth againſt the 

King, as to real Actions; when the Defender has 
preſcribed 2 Right by Poſſeſſion, founded upon the Rights 
therein mentioned; as appears by the expreſs Words, and the 
Ground of that Preſcription being not ſo much dium negligen- 
tia non petentis, as favor poſſientis, which is the fame as to the 
King as to another; but iu that Part of the Act, anent the 
Preſcription of perſonal Actions, there is no Mention of the 
King, and he cannot be ſaid to be negligent: And it is de- 
clared by Act of Parliament. That the Negligence of his Offi- 
cers (hall not prejudge him. Quaeritur, therefore, If Pre- 
ſcription in that Cale be competent againſt the King? 


« VERBA ſemper et quandocunque deſignant te mporis infinita - 
« tem: Et ſi in pacto de retrovendendo adjiciatur hæc clau- 
% ſula, ut quandocunque vend:tor, et eus heredes velint pretium 
« offerre, predium recipere poſſint, non obſtante triginta anno- 
« rum preſcriptione, jus redimendi ſemper et in perpetuum 
© competit ; niſi poſſiderit emptor pro ſuo; vel contradixerit 
© reluitione: Ab co enim tempore incipit preſcriptio: In 
«© contractibus enim nullum verbum debet eſſe otioſum, verba 
« autem quandocunque, &c. eſſent otioſa ſi non operarentur. 
« Theſ. Beſ. Litera I. verbo 5. Jure und. Allwegen, pag 423, 
« et 424. | 9 | 

& PRINCEPS poteſt privato privilegium concedere, ut ipſe 
« ſolus in aliqua parte maris aut fluminis publici piſcari poſſit; 
« alioſque ne id faciant prohibere: Loca publica, et que juie 
« gentium commonia ſunt, præſcribi poſſunt tanto tempore 
6e cujus initii memoria non exiſtat: Præſeriptio enim imme- |, 
* morialis vim habet privilegn ſeu rituli, et potius præ- 
« ſumpta conceſſio quam preſcriptio dicitur ; et præſumptio 


« nem in contrarium. Jus fluviatile, pag. 260. n. 201. 

«© PRAESCRIPTIO impium præſidium, Novel 9. 

© RES PUBLICA et municipium non reſtitmtur adverſus 
« præſciiptiones temporales; quæ jure veteri reſpuebant 
e reſtitutionem. Vide Friſch. tom. 2. Exercitate 2. u. 58. et 
0% ſequent. 

« Jux E novel: Præſcribitur contra rempublicam et civi- 
e tatem, triginta vel quadraginta ann. ibidem, n. 63. 


EE PRAtSCRIPTIO 
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ce PRAESCRIPTIO conventionalis a defuncto cœpta, currit 
contra rempublicam quæ ei ſucceſſit, ibidem, n. 65. 

x preſcriptione, jure civili bona fides requiritur ab ini- 
& tio, nec deſinet uſucapiens acquirere licet mala fides ſu- 


„ perveniat: Jure autem canonico bona fides requiritur toto 


tempore. 

„RE IRIT UR etiam titulus, id eſt, juſta cauſa poſſeſſio- 
e nis et habilis ad transferendum dominium. 
* Res furtivæ et vi poſſeſſæ jure civili uſucapi nequeunt. 
Perez. in/lit. tit. 10. 
* NI HIL. enim operatur bona fides aut titulus propter vi- 
„ tium, niſi vitio purgato nempe re furtiva reverſa in poteſta- 


« 


* 


„ tem domini. 


« SER vs fugitivus non uſucapitur, quia fugiendo ſui fur- 
« tum facere dicitur. 5 | 

* SI quis mala fide, abſente forte domino vel negligente 
* aut eo decedente {ine ſucceſſore, fundum alienum poſſederit 
e et vendiderit emptori bona fidei, non obſtat uſu. 
{© capioni vitium quaſi rei furtivæ; non enim fundi locive 
© furtum committitur, aut rerum immobilium facilis eſt 
« interverſio. | | | 

« Res fiſci uſucapi non poſlint quia juris publici ſunt : 
*« bona autem vacantia uſucapiuntur quz hæredem non ha- 
< bent, ſi antequam a fiſco occupentur ab alio poſſideautur; 
* quia nondum filco denunciata, non ſunt fiſci, ſed manent 
„ in commercio. ä 


S. Tus Ad of Parliament 1617, anent the Preſcription of 
heritable Rights, makes the poſitive Preſcriptions therein ſet 
down, to run againſt the King as well as others: And this 
indeed ob favorem poſſidentis. But the negative Preſcription, ſta- 
tute by the ſame Act, doth not mention the King; and indeed 
the Ground thereof is rather Negligence, which cannot pre- 
judge the King; becauſe it is the Fault of his Officers. But 
the negative Preſcription ſeems to be general, ſince it com- 
prehends all Actions whatſomever: And it may be ſtill doubt - 
ed, if the King's annexed Property can preſcribe, becauſe of 
the Strictneſs of the Annexation; and that Kings, as to their 


Patrimony, are ſtill jadged Minors: And therefore it is 
thought, That no Preſcription, either poſitive or negative, can 


be objected apainſt the annexed Property, 


The Latin Citations are to very good Purpoſe. 


Preſen- 
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Pr-ſentation upon Forfeiture. 


N. 8 F a Compoſition to be due to the Superior 

1 for receiving a Vaſſal, preſented by the King 
upon a Forfeiture ? It is thought, that it is not due; ſeeing he 
15 obliged to receive him, and the Lands belonging to the 
King by the Forfeiture ; he does a Favour to the Superior by 
preſenting one in his Place. 

THe King having preſented 2 Vaſſal to the immediate Su- 
perior, ſome Years after the Forfeiture of the former: Quae- 
ritur, Whether the Perſon preſented will have Right to the 
Duties become due ſince the Forfeiture ; or, if the fame 
will belong to the Superior? But it ſeems, the King having 
no Right to the Lands, which he cannot hold of a Subject ; 


but having only Right to preſent a Vaſſal in the interim, the 


Duties ſhould belong to the Superior, ſeeing the Property 
belongs to no Perſon; and the Superiority draws unto it the 
Right of Property, and the Superior not having a Vallal, 
ought to have the Duties of the Lands; otherwiſe if the 
King ſhould not preſent for many Years, he ſhould want the 
Fruits and Benefit of his Superiority : And it is not his Fault 
that he wants a Vaſſal, feeing hardly he could force the King 
to preſent. | 


S. A Superior cannot crave a Compoſition for receiving a 
Vallal preſented to him upon a Forfeiture: For the Lands 
are forfeited to the King ; and he does the Superior a Favour 
to preſent one to be his Vathl. 

Bur if the King delay for ſome Years to preſent a Vaſſal 
upon Forfeiture, it ſeems to be Law, That the Superior in 
the interim, ſhould have a Right to the Duties of the Lands, 
which are in a Manner in Non-entry ; and the Superior hath 
nothing elſe for his Vaſſal; nor doth the Law afford him any 
other Remedy, if the King ſhould forbear to preſeut. 


Proceſs again}! Strangers. 


N. IF a Frenchman or Hollander, v. g. ſhould retire out of 
France or Holland, hither, and ſhould be purſued in this 
Kingdom at the Inſtance of theſe who have cofftracted with 
him in the Place where he was: FPriritur, If Proceſs ſhould 
be ſuſtained againſt him here? And if it ſhould, according to 
what Law {honld he be judged ? Secing our Judges are not 
preſumed 
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preſumed nor obliged to know any other Law, but our own 
and the civil Law, ANSWER, They ought to have Proceſs 


according to the Law of the Place where they contracted, 


which may be known upon a Commiſſion. 


S. Ir a Stranger be purſued in this Country, at the Inſtance 
of any Party contracting with him in the Place of his native 
Reſidence, Proceſs cannot be refuſed: But he ſhould have the 
ſame Benefit for his Defence, as if he were purſued in the 
Place of the Contra&; and the Verity of his Alledgiances 


may be tried by Commiſſion. 


N. SEEING mobilia and immobilia habent fitum, Viz. illa fix- 
um iſia vagum, Quid juris as to nomina debitorum, utrum ſequun- 


tur perſonam debitorts an creditoris? So that a Debt due by a 


Scotſman to 2 Stranger {hould be conſidered as a Scots Intereſt 
et res Scotica; and a Teſtament concerning the ſame ſhould 
be confirmed in Scotiand. 


S. Wr had this Queſtion before, as to mobilia et immobilia, 
gualem habent ſitum; and fo 28 to nomina debitorum: But mo- 


bilia ſequuntur perſonam, et creditoris quidem, as to the jus crediti; 


but debitoris, allo to affect his Perſon and Goods, wherever 
found. Bot ſtill it is thought, that the lacus contractus ſhould 
regulate the Debt, and the Creditor be allowed to diſpoſe 
upon it, either by Aſlignation or Teſtament, according to 
the Law of the Place. | 


N. nid Juris as to Annualrents, when the Laws of the 


Place where the Creditor lives, and our Laws, dc vary ? 


S. IF the Annualrent were not ſpecified according to the 
Law of the Place where the Debt was contracted, it is like 
our Judges would decern as it may be exacted with us. But 
ſuppoſe the Bond were granted where the Law allows ten per 
cent, and that this Debt came to be purſued with us; in all 
Reaſon the Annualrent of the Bond ought to be decerned, and 
there the Debtor ſhould be allowed to pay it : For there ap- 
pears no Reaſon why the Faith of Bargains of this Kind ſhould 
not be oblerved. Oh | | 


N. W juris, When the Debtor being a Scotſman and 
having granted Bond in Scotland, has retired elſewhere, both 
as to the Effect of Confirmation and Annualrent, whether 

| lawful 


no 


pO 
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awful or not lawful? And if the Annualrent ſhould be ever 
conſidered with reſpe& to the Place, where the Debtor was 
incola the Time of the Contracting? | 


S. Wren the Debitor, a Scotſinan, grants Bond in Scotland, 
and retires elſewhere ; it is thought, he ſhould only be liable 
any where for Scots Annualrent, for ſuch is the Meaning of 
Parties; and if a Creditor ſhould ſtipulate more Annualrent in 
Scotland, it is by Law reprobate. 


Procuratories of Reſignation. 


NV 17 Procuratories of Reſignation „granted by Magiſtrates, 


expire by the Deceaſe oi the Granters ? 


S. A Procuratory of Reſignation granted by an Incorpora- 
tion, that is, by its Magittrates, and Adminiſtrators, dies 
not with the Granters; but is the Procuratory of the Incor- 
poration. | 


Promiſe to diſpone, but not in Writ. 


N. IF any Perſon or their Heirs may be purſued, for Imple- 
| ment of a Promiſe to diſpone Lands and Heritages; ir 
being referred to the Oath of the Perſon that made the Pro- 
mile (or of his Heir if he be deceaſed) that ſuch a Promiſe 
was made? AnsSweR, That it is thought that as when upon a 
Treaty and Agreement Writs are drawn, Parties may reſile, 
before Writs be ſubſ:ribed: There is eadem, if not major 
ratio in Promiſes, which cannot be perfected but in Writ, et 
nihil actum creditur, dum quid ſuperſit agendum, niſi accedit ju- 
ramentum, Vide Emphytesſis; and what the Lawyers ſay in 
luch Caſes, where Writ is neceſſary. 


§. IT is thought, that the Promiſe to diſpone, if the Diſ- 
poſition muſt be in Writ, is no relevant Ground of Action, 
though referred to Oath ; becauſe there is locus panetentie * 
But what if the Promiſe had been given «por Oath, which 
ſeems to exclude /ocum farectentig ? And if this promiſſory 
Oath were purſued upon, it 15 thought it ſhould be binding, ar 
vitetur periurium, 
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Protedions. 


N. IF Perſons cited to appear before the Juſtice or Council, 
or impriſoned by order of the Juſtice or Council, may 
be taken or arreſted upon Caption or otherwiſe, for a civil 
Debt, though they have not Protections? | 


S. Ir a Perſon cited before the Juſticiary or Council, be 


taken up by a Caption before his Appearance; theſe Courts 
would nevertheleſs cauſe ſiſt him before them. And where 
the Council did impriſon, and the Priſoner happened to be 
thereafter arreſted for civil Debt, the Council were in Uſe to 
ſet at Liberty, without Reſpe& to ſuch Arreſtments; and to 
give the Perſon enlarged twenty four Hours free. | 


Proviſion in favours of Bairns. 


N, II was provided by Contract of Marriage, That the Con- 

queſt ſhould be employed upon Rights to the Huſband 
and Wife in Conjunct-fee, and to the Bairns of the Marriage 
in Fee: Quaeritur, If the Huſband, having acquired a con- 


{iderable Eſtate, may he advantage his Heir or any other of 


the Children, and give a greater Proportion to them than the 


reſt? Or, Will the Conqueſt belong to all equally? Ratio 


dubitandi, It were hard that the Father ſhould not have Power 
to divide his Eſtate amongſt his Children, and in conſideration 
of it, to oblige them to be dutiful. On the other part, the 
Proviſion being in favours of the Children, which is nomen 
collectivum et univerſale ; indefinitum aequipollet univerſali. Ado, 
If that Power were allowed to a Father, it may be abuſed; 


and intending to marry again, he may deal with one of his 


Children, and giving more nor his Proportion, he may, by 


Tranſaction, ſettle all the Conqueſt on him; and take a great 


Part of it back from him, in prejudice of the other Children. 
3tio, By that Proviſion, there is a Legitime ſettled upon the 
Children: And as the Father cannot prejudge them of that 
which is given them by Law, but the Bairns-part muſt divide 
equally ; fo he cannot prejudge them of that Bairns-part pro- 
vided by Contract; unleſs by the ſame, the Father had that 
arbitrium and Power given to him, as ſometimes it 1s. 


S. WHEN 


Ho 


(no 


him 


7 


trig 
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S. Wren a Contract of Marriage provides the Conqueſt to 
the Huſband and Wife in Conjunct-fee, and to the Bairns of 
the Marrriage; the Author inclines to think, that the Con- 
queſt would belong to all equally : And yet if there were Lands 
conqueſt, they commonly fall, with ws, to the eldeſt Son, 
without Queſtion. And ſuppoſe, That by the Conception of 
the Obligement in favours of the Bairns of the Marriage, they 
may be thought to be called equally to ſucceed ; yet ſince 
the Father hath full Power in his Life, for diſpoſing on his 
Eſtate as he pleaſes ; and that in all Law and Reaſon he ſhould 
be judged the heſt Arbiter; his Diviſion amongſt his Children, 
according to his Pleaſure, ſhould hold: And fo the Lords 
have found. | — I» | 


Proviſion in Bonds. 


N. A Bond of Proviſion being granted by a Brother to 
IA a Sifter, for a Sum to be paid to her at the next 
Term after the Bond, without Mention of Heirs or Afhgnies ; 
but with a Proviſion, That if ſhe ſhould deceaſe unmarried, 
it ſhould return to the Granter and his Heirs : Quaeritur, It, 
the having aſſigned the Bond, the Aſſignies will have Right, 
albeit ſhe deceaſed unmarried? And what the Import of the 
ſaid Proviſion is; whether a Subſtitution, or a Quality of the 
Fee and a fidei-commiſſum, that ſhe ſhould not aſſign but with 
the Burden of it ? | 


S. I would allow her to aſſign for an onerous Cauſe ; be- 
cauſe ſhe might have uplifted and ſpent it, though ſhe had ne- 
ver married: But if ſhe ſhould aſſign it gratuitouſly, and die 
unmartied, the Proviſion to return ſhould take Place: For 
this ſeems to be the Meauing of Parties. 


Provijions in Charters. 


N. IF Lands be diſponed to be holden of the Diſponer, with 


a Proviſion, That if the Vaſſal be Year and Day at the 
Horn, his Liferent ſhall not pertain to the Diſponer; but 
(10w as then, and then as now) ſhall be given and belong to 
himſelf : Quaeritur, Quid juris? Ratio dubitandi, dolus _ 
rus non poteſt remitti ; and being pagum contra legem, made to 


fright from Diſobedience and Rebellion, the Rebel ought not 
| | to 
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to have the Advantage of it: Nor the Superior; becauſe re. 
miſit Et quod aufertur indigno, cedit Fiſco. 

Ir ſuch Pactions will bind ſingular Succeſſors in the Superi- 
ority? Ratio dubitandi, That they can be in no better Caſe than 
their Author; and theſe Pactions are in rem active et paſſive : 
And the Superiority being only by the Diſpoſition and Infeft- 
ment thereupon, it is qualified with the {aid Proviſion, and 
cannot be trauſmited otherwiſe than as it is jus affectum et 
limitatum. | 


S. IT is ordinary for a Man to diſpone Lands to be holden 
of himſelf, with a Proviſion, That if the Purchaſer be Year 
and Day at the Horn, his Liferent, now as then, and then as 
now, (hall be given and belong to the Purchaſer himſelf, 
And the Author thinks his a previous Remiſhon, and pactum 
contra legem : And that therefore it thould not hold, but be 
taken from the Diſponer, tanqguam ab indigno. But all this is 
quite out of Faſhion. And theſe Pactions will not only bind 
the Makers, but even the ſingular Succeſſors, if that they be 
Inſert in the Charter and Saſine; which is all can be done to 
make them real ? | 


Proviſious in Contracts. 


N. 83 being obliged by Contract of Marriage, to 


employ a Sum to himſelf and his Wife in Liferent only, 
and his Bairns of that Marriage in Fee ; which failzieing, to 
his Heirs and Aſſignies: If Infeftment ſhould be taken in theſe 
Terms, whether is the Father Fizr, ſo as the Bairns could 
not ſucceed but as Heirs of Proviſion to him? 


S. Ir Infeftment ſhould follow in theſe Terms, it cannot 
be thought the Father ſhould be Fiar, if the Bairns were ex- 
iſting, and aominatim in the Infeftment : For then their Fee 
ſeems to be eſtabliſhed, and to them equally among them. 
But, What if the Sum were employed, and the lufeftment 
&« taken in the Terms of the Contract, but no Bairns no- 
“ minate, and poſſibly not at the Time exiſting ?? I ſhould 
judge the Father in this Caſe, to be Fiar; and that the 
Bairns ſhould ſucceed to him as Heirs of Proviſion: For in ef. 
fea, this Queſtion cannot otherwiſe be reaſonably explicate : 
And it appears to be the Meaning of Parties. | 


N. If 
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N. Ir the Fee were ſecured to the Children, by an Infeft- 
ment to a Truſtee to the Behoof of the Children; if it be the 
Fee of all his Eſtate, and being a Merchant, and thereafter 
People contracting with him as a Perſon of a viſible Eſtate ; 
would the Creditors be prejudged by ſuch Proviſions in a Con- 
tract, not public by Infetrment upon it, or Inhibition? The 
ſame Caſe. 


S. IF the Truſt be ſettled by an Infeſtment, it makes the Con- 
tract public, and ſeems to differ the Caſe ; as no Doubt it would, 
even though the Children were not exiſting: For here the 
Settlement is by an Infeftment in Implement of the Contract. 


Proviſions in favours of Daughters. 


NM. B Contract of Marriage it is provided, that in reſpect 


the Eſtate was entailed, the Daughters ſhould be 
provided, if there be one to 50, 000 Merks ; if two to 60, ooo: 
Whereof to the eldeſt 37, 000 Merks, and to the other, the 
Remainder ; to be paid at their Age of ſixteen Years, or their 
Marriage. uaeritur, the Father having ſurvived, and there 
being two Daughters of the Marriage at their Mother's Deceaſe, 
of which the elder died not long after ; long before the Age 
forefaid. in, Will the younger ſurviving get 50,000 Merks, 
being now the only Daughter of the Marriage? 240, If at 
leaſt the will have the Portion of the elder, being 37,000 
Merks? 3t:o, If her Siſter's Portion will accreſce to her as 
neareſt of Kin? 4, If the ſaid Proviſions be conditional, 
diz. If they marry, or attain to ſixteen Years? $5to, If the 
Proviſions be perſonal-? At leaſt ſo far as, if after the Term 
they be not aſſigne d, and the Daughters die, they will not 
tranſmit, there being no Mention of Heirs ? 679, The ſaid 
Sums not being due upon Account of Creditum, but of Provi- 
ſion for a Livelihood, that they may be married, or at leaſt 
have a Competency to live upon; Quando dies cedit? Whe- 
ther after Diſſolution of Marriage, or when they attain 


to the Age forelatd ? 


S. IT is certain, that theſe Proviſions to the Daughters are not 
due till their ſaid Ape or Marriage: And that if one of the two 
dic before, her Portion evanitheth ; and the Surviver comes 
to be the ouly Daughter: For theſe Proviſions are reckoned 
as legata conditionalia, where the Legatar dying before the 
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Condition, the Legacy evaniſhes: But after either the Age or 
Marriage, the Portion is due, and may be aſſigned, and will 
tran{mit to Heirs. And this reſolves the whole Caſe, for the 
Diſſolution of the Father's Marriage by the Mother's prior 


Death ſignifies nothing. | 
The next Title, Publica, is but Latin Citations. 


Pupils. 


N. IF in Law Pupils who have neither Velle nor Nolle, may 


be charged and denounced ? 


S. THo” they have neither Felle nor Noelle; yet they may 
be charged, and (it may be) denounced; for the late Act of 


Parliament frees them only from Caption. 


n—_— 


Duartering. 


MF there may be Quartering for Impoſitions laid on by 


the major Part of the Shire, though there were Ground 

for the ſame ? AnsweR, Negative, Seeing Quartering 

is Remedium extraordinarium et militare, and cannot be uſed 

but where there is a Law to warrant the ſame: But in ſuch 

Caſes, if there be any thing done behoovefully for the Shire ; 

they who are refractory may be purſued atone negotiorum geſ- 

torum, before the Sheriff or other Judicatories, and upon De- 
creets the ordinary Execution may follow. 


S. TukRE ſhould be no Quartering for any Cauſe, without 
an expreſs Warrant in Law ; and even the major Part of a 


Shire cannot burden the whele, without a Warrant in Law. 


Quorum. 


N. IN the Caſe of Mr John Bayne of Pitcairly, mentioned 
in the Title. Diſpoſitio collata arbitrium alterius in litera 
D. 


cc 


1ay 


a 
of 
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D. The Friends being ſo named, that the major Part ſhould 
have Power to determine; there being three of ten. viz. 
The Chancellor, Sir ohn Niſbet, and Tarbat, fine quibus non; 
and in caſe of any of their Deceaſe, Sir William Bruce. If the 
three ſine guibus nen, muſt conſent? Or if it be neceſſary only 
that there ſhould be a Quorum of the Meeting? Ratio dubitan- 
di, His naming three fine quibus non, appears to be upon that 
account, becauſe two might not agree. 2do, It were hard, 
if all the Friends ſhould agree but one of the fine quibus non, 
It ſhould be in his Power to evacuate the Defunct's Will and 
Deſign. 31io, When a Commiſſion is given to three Per- 
ſons to be; Judges or Arbitrators, they muſt all be preſent, 
and yet if two agree though the third diſſent; their S en- 
tence will be valid. | | | 

Ir any of the Quorum, fine quibus non, ſhould ſettle with the 
Heirs, of Deſign to queſtion the Defunct's Need. Qusaeritur, 
If he (as having forfeited his Truft,) ſhould be in the fame 
Caſe as if he were dead: | | 


S. In the Caſe of a Man's naming ten Friends to be Cura- 
tors to his Eſtate, or for ſome other Effect: with Power to the 
major Part to determine, and three of the ten to be ſine qui- 
bus non; it appears plain that the major Part with the three 


ine quibus non, has the Power, and muſt conſeut ; for this 


ſeems to be the Defun&'s Meaning: And a Commiſſion to three 
Perſons to be Judges, wherein two agreeing will carry the 
third, holds no Parallel. | 
In one of the three fine quibus non, ſhould falſify his Truſt, 
he ſnould certainly forfeit any Legacy left him: But yet the 
Troft, as ſettled, could not proceed without him, however 
the Lords might ſuppiy it. | 
The two next Titles, Ratihabitio and Jus Ratium, are Latin 
Citations. | | 
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ee poſitiones, contractus, et reverſiones ubi non ſunt regi- 
6 ſtratae. 5 | | 

« JuRa in re et terris ſunt ea quae per ſaſinam competunt 
© (nulla enim ſaſina nulla terra) ſcilicet jus dominii (vel di- 
&« rei vel utilis) vulgo ſuperioritatis et proprietatis, jus uſus- 
« frudtus, et conjunctae infoedationis, jus hypothecae ſeu 
de impignorationis, vulgo VMadſets, viduarum triens ſeu tertia, 
40 — Scotiae, indulta maritis conjugibus, ſi uxor in 
ce terris ſucceſſor aut haeres, et prolem enixa fuerit, licet 
« haud vitalis ſtatim moriatur : Ea enim jura viduis tam ma- 
* rito quam conjugi competunt, ex ſaſiuis et in terris in qui- 
& bus alteruter obut veſtitus et ſaſitus, ut ex brevi patet. 

© TuRA autem reverſionis et regreſſus, moribus noſtris re- 
cc alia ſunt, et in rem; ut adverſus non tantum haeredes, fed 
cc {ingulares ſucceſſores efficacia ſint; idque haud ſua natura, 
cum re ipſa ſint tantum perſonalia pacta de retrovendendo: 
ce Sed moribus noſtris, ubi rite regiſtrata ſunt, etiam adver- 
« ſas emptores, aut alios ſingulares ſucceſſores, rata et vali- 
& da habentur; cum infinuata jis innoteſcant, aut ſciri 
« poſſunt. | | 

*© Nec minus ſervitutes praediorum, et conductiones ſeu 
& aſſedationes, jura realia et in rem ſunt, fi ante venditto- 
«© nem poſſeſſio accedat.” 


4 


S. Tarts is all very ſound, and well expreſſed. 


Rebellion, 


N. A Bond being aſſigned by a Rehel, and the Aſſignation 
not intimate before the Rebellion: Quaeritur, whe- 


ther the Aſſigny, or the Donatar will be preferred? Ratio du- 


bitandi, That the Aſſignation denudes the Cedent; and the 
Intimation is not neceſſary; but to exclude another Aſſigny: 
And the Rebel by his Rebellion, does not tranſmit, but amits 
and forfeits any Right that he has; which being iz mnullius 
bonis, is domini regis : Whereas it cannot be ſaid that the 
Bond was in nullius bonis after the Aſſignation, ſeeing it is then 
in bons ceſſionarii. | 


S. Ax Aſſignation by a Rebel, though not intimate before 
the Rebellion, doth certainly denude the Granter, and in all 
good Law, ſhould be ſufficient to exclude the Donatar, unless 
he prevent the Aſſigny by Diligence and Uplifting ; For Inti- 
mation is only to ſccure againſt another Aſſigny; But, as we 
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make Intimation neceſſary to complete the Right, all this may 
be doubted. | 


| Whether the RebePs Goods ought 10 be liable to Cre- 


ditors ? 


N. QEEING bona are underſtood debitis dedudtis, and by 
the Cuſtom of all Nations, when they are confiſcate 


tranſeunt cum ſua cauſa, and with the Burden of Debts ; what 


can be thought the Reaſon that it is otherwiſe with us? AN- 
S$WER, Tis thought, That ſeeing Lands, when they are forfeit- 
ed either to the King, or to the Superior, they return in the 
ſame Manner, et ut optima maxima as they were given, that 
Condition being implied in all Rights of Lands, That the 
Vaſſal ſhould be faithful and loyal : It has been thought, but 
upon Miſtake, That Moveables, and other perſonal Eſtate 
ſhould be confiſcate in the ſame Manner, without reſpe& to 
Debts ; whereas there is diſpar ratio; Lands, as ſaid is, be- 
ing given to the Superior with that Quality: Whereas per- 
ſonal Intereſts are * 7 allodial, and ought to be forthco- 
ming to Creditors : o, though they have not a Right to 
the ſame ; yet have that Intereſt, that they are the Subject 
of Execution: And it appears to be unjuſt, and to obſtrut 
Trade, if it ſhould be otherwile, 


S. THE Author ſays well, That the Eſcheat, being of the 


univerſitas mobilium, ſhould tranſire cum onere debitorum. 


And indeed there is the ſame Reaſon in the Forfeiture of 
Lands and Heritages ; for they are abſolutely the Proprietors, 


_ notwithſtanding of the Author's alledged Diſparity : But the 


Rigour has introduced an ill Maxim, That the Fiſt pays ns 


Debt. 


Recognition. 


N. T1 ANDS being wadſet for a Sum, far below the Value 


of the Half, with a Back- tack. Quseritur, If there 
be Ground for Recognition, if the Land hold ward? Ratio 
dubitandi, The whole Lands are Wadſet. 


S. Recognition is a feudal Delinquency and Forfeiture in- 
curred by the Vaſſal in Ward lands, when he annalzzes the 
greater Halt of his Feu, without Conſent of the Superior : 


But 
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But thongh he wadſet the whole for a Sum below the Half, 
the Lands will not recognoſce. And it is alſo thought, That 
a liferent Infeſtment, not valuable above the Half, cannot 
be a Ground of Recognition. But in ſtrict Law and Reaſon, 
any Alienation, though for a ſmall Sum under Reverſion, or 
in Liferent ; if the Vaſſal do wholly make over his Poſſeſſion, 
though for a Time only, ſhould make the Lands recognoſce ; 
for by lis being out of Poſſeſſion, he renders himſelf incapable 
to ſerve his Superior, which is indeed a Delinquency, accord- 
ing to the feudal Law. | 


N. Ir Infeftments of Warrandice be Ground of Recogni- 
tion! 


S. INFEFTMENTSs of Warrandice can be no Ground of 
Recognition, unleſs, and until the Diſtreſs and Warrandice 
take Effect, and that for more than the Half. 


N. A Vaffal holding ward, giveth a Charter to his Subval- . 


fal, or his ſingular Succeſſor upon Reſignation, with a Noveda- 


mus. Quaeritur, If the Novadamus will import a Recognition? 


S. Ir the Reſigner had no Right, but that this Novedamus 
be truly a new Feu, it ſhonld import Recognition: But ſeeing 
it is only intended to clear the dubvaſſal's former Right and 
Poſſeſſion, it ſhould not be ſo far ſtretched. 


N. A Gift of Recognition being given of certain Lands, 
whereupon the Donator is infeft; and thereafter another 
Gift being given of the ſame, in favours of another Perſon, 
who is allo infeft after the former Donator, but preveens by 
obtaining a Declarator upon his Gift; the former not being 
declared: Quaeritur, Which of the Donators will be pre— 
ferred ? Ratio dubitandi, That the firſt Infeftment ſeems to be 
preferable, the Superior being thereby denuded : And on the 
other part, when Caſualties and Eſcheats are diſponed; 
which fall ex deli20 (as the Cale of Eſcheats by Horning) there 
is no conſummate Right before Declarator. 


S. Wurd there are two Gifts of Recogniticn of the ſame 
Lands, and the firſt Donator is firſt infeft, but the ſecond 
obtains the firſt Declarator ; I would prefer the firſt Donator 
firſt infeft; for thereby the Superior, the Granter of the 


Gifts, is fully denuded. And thongh that the ſl, Declorator 
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of an Eſcheat prefers to a prior Donator; that is only becauſe, 
That with us, Gifts of Eſcheat are reckoned as Steps of Dili. 
gence, and there is no Infeftment in the Caſe, 


N. WHETHER an apparent Heir if he diſpone, and Infeft- 
ment follow, the Lands will recognoſce? Ratio dubitandi, 
uod millum eſt, nullum ſortitur effeftium: And not being 
infeft he cannot give any effectual Right. 


FS. THOUGH an apparent Heir of Ward-lands diſpone, and 
Infeftment follow; yet there ſhould be no Recognition, the 
Diſpoſition being null: And yet upon the apparent Heir's 
After-infeftment this Diſpoſition would convaleſce: In which 
Caſe, it 1s thought, it might be a Ground of Recognition : 
But though the apparent Heir fecit quod in ſe erat; yet ſince 
he was not then Vaſſal, there could be no Recognition until 
the Event; and the Superior's Entering of the Diſpaner to 
be his Vaſſal, ſhould not be thought a Diſpenſing with the 
Alienation ; but rather done on purpoſe to make the Recog - 
nition take Effect. | 


N. Mixors diſponing Ward-lands : Pueritur, If they 
may be reponed againſt Recognition? Ratio dubitandi, They 
ought not to be reponed againſt delicta, after they are puberes 
et doli capaces : And ſuch Deeds importing Recognition, are 


crimina et delicta feudalia. 


S. THOUGH it be a delifum, for a Minor to diſpone Ward- 
lands, whereby they may recognoſce; yet being only de- 
lictum feudale, which the Minor falls into by Facility, or In- 
advertency, he ought to be reponed. | 


N. A Perſon being infeft in Ward-lands, with a Faculty 
and Power to the Diſponer to redeem and diſpone upon Pay- 
ment of a Penny: Quæritur, If the Diſponer make Uſe of that 
Power and do diſpone, and if an Infeftment without Conſent 
of the Superior be taken, whether there be locus recognitioni? 
Ratio dubitandi, That he is not Vaſſal; and the Superior has 
not conſented that he ſhould have, and uſe that Power. 


S. Ir this Infeftment with Power to redeem and diſbone was 
vpon Reſignation, the Superior that conſented to that Faculty 
mould blame himſelf, unlels it were only a Faculty to redeem ; 
for then it did but re inſtate the Vaſſal: But if the Faculty 

reſerved, 
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reſerved, was to redeem and diſpone de nove, the Superior's 


Conſent leaves no Place for Recognition. 


VV. Laxps holden ward, being wadſet for a Sum far 
beneath the Value of the Lands with a Back-tack : Quæritur, 
It there be place for Recegnition, ſeeing it is intended only, 
that the Creditor ſhould he ſecured, and the Backtack-duty is 


within the Half of the Rent? Axs WER, It is thought, not- 


withſtanding, that there is Ground for Recognition; ſeeing 
the whole Property is diſponed, and the Vaſſal has only a Su- 
periority, and is a Tenant only of the Property ? And be- 
{ide, the Superior has that Prejudice, that if his Vaſlal be 
Year and Day at the Horn, the Literent of the Property will 


not belong to him, but only the Liferent of what is payable 
to his Vaſſal by the Wadſetter, by the reddendo of the Wad- 


ſet - right: And the Liferent of the Back tack will fall to 
the King, and the Vaſſal may thereafter diſcharge both the 
Back-tack and the Reverſion; ſo that the Suh-vaſſal would 
have Right to the hail Property without the Superior's Con- 


ſent. 


S. Tris Queſtion was conſidered above, If a Madſet for 
a ſmall Sum far below the Value of the Half with a Back-tack, 
be a Ground of Recognition? And de praxi, we find not. 
The Author fays, the whole Property is diſponed, and the 
Diſponer hath only a Superiority, and a Back-tack : Bur this 
Back-tack is truly ſuch, as repones him to the better Half of 
his Rents. If the Diſponer be Year and Day at the Horn, 
the Author thinks, that the Superior will only get the Liferent 
of the Wadſetter's reddendo ; and, That the Liferent of the 
Back-tack would fall to the King. But it is more probable, 
that the Diſponer's whole Liferent would fall to the Superior, 
with the Burden of the Backtack-duty. But if the Diſponer 
ſhould afterwards diſcharge the Back-tack and the Reverſion; 
it would indeed be a new Alienation, and make a clear Ground 
of Recognition: However, the Author, in the Rigou: of 
the feudal Law, as hath been faid, is in the Right. 


Redemption Heritable or Moveable. 


N. Qiær. II Lands being redeemable, and an Order uſed, 
will the Sum conſigned belong, to the Heir or 
Executor? Ratio dubitandi, Surrogatum ſafit naturam ſur- 
| | | | rogau; 
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rogati; and the Defun& intended that the ſaid Sum ſhould be 
heritable, being fixed upon Land; and the Debtor had no 
Power to alter the Defun&'s Intention as to the Condition of 
any Part of his Eſtate. It is otherwiſe, when the ſame is con- 
ſigned in Obedience to a Premonition at the Inftance of a 
Creditor. Vide Executry, Quæſt. 2. in litera E. 
Ir a Declarator of Redemption doth denude the Wadſet- 


ter, fo that the Superior, without any farther Deed either 


of Renunciation or Reſignation, may infeft the Granter of a 
Wadlet ? 

Ir the Superior has received the Wadſetter, and has given 
him a Charter, bearing the Lands to be redeemable; will 
he be obliged upon Redemption, to re- enter the Granter with- 
out a Regreſs? Ratio dubitandi, That the Granting of the 
Charter with that Quality, ſeems to import a Regreſs. AN- 
SWER, It is thought, That it does not import a Regreſs; it 
being a Proviſion betwixt the Parties, and to be underſtood 
civiliter, that the Superior thould not be obliged to re-enter 
the Debtor, being once denuded, but upon ſuch Terms as he 


{hal think fir, otherwiſe there ſhould be no Uſe for Letters 


of Regrets, _ 

S. WHEN an Order is uſed for Redeeming of Lands, the 
Sum conſigned will belong to the Heir of the Wadſetter, 
until the Grder be declared, and the Wadſet renounced. It is 
true, if the Wadſetter ſhould require, then he loſes his heritable 
Right, and makes the Sum moveable : But this is by virtue 
of the Requiſition, and may alſo, as is moſt ordinary, be pro- 
vided againſt. | 

A Declarator of Redemption denudes the Wadletter, and 
the Wadſet being held of the Superior, he ſhould be called 
in the Declarator: But though he were not called, he might, 
upon the Wadſetter's Renunciation or Reſignation, validly 
re-infeft : But if he ſhould refuſe, a Decreet or Regreſs will 
de needſul. Yet if the Reverſion be incorporate in the Wad- 
ſetter's Infeftment, granted by the Superior; it may be 
thought, That the Wadſetter's Renunciation doth re. inſtate 
the i and his Vaſſal, ſince it extinguiſhes the Wadſet- 


ter's Right, And in effect, where a Reverſion is incorporated, 
and ſo conſented unto by the Superior; a Regreſs from the 
Superior is ſuperfluous: For, the Superior's Conſent to the 
Reverſion, cau import no leſs, than that upon Pay ment to 
the Wadſetter, and his Renunciation, the Granter thould be 
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Order of Redemption. 


NM. AZ Order of Redemption being uſed, may the Uſer 
paſs from the ſame, the other Party being unwilling? 

AN Order of Redemption being begun by Premonition at 

a certain Time to receive the Money contained in the Rever- 
ſion, and before the Term, the Perſon premoniſhing being 
deceaſed: Quæritur, If his Heir, being ſerved before the 
Time, may proſecute and complete the Order by Conſigna- 


tion? Ratio dubitandi, Premonition may ſeem to be perſonal: 


And e contra; the Heir is eadem perfona; ſo that the Premo- 
niſhed is not concerned, whether he receive the Money from 
the Perſon himſelf, or his Repreſentatives. 


S. Ir a Man uſe an Order of Redemption, it ſeems it may 


be paſt from at his Pleafure, even though it had been ac- 
cepted; For this Order is but an Offer; from which, though 
accepted, the Offerer may reſile. 
A Debtor premoniſhing to receive the Money at a certain 
Day, but dying before the Day come, his Heir entering, may 
roſecute the Premonition, and complete the Order : For 
though the Procuratory of Premonition would have died with 
the Debtor ; yet the Premonition being made, no Doubt, 
tranſit ad heredem. | 


Reduction. 
N. \ \ THEN a Right is reduced ex capite minoris ctatis, 


or Circumvention, or upon any other Ground, ſo 
that the Infeftment whereby the Diſponer was diſ- ſaſed is taken 
away: Sueritur, If the Diſponer mult be re-ſaſed? Ratio 
dubitandi, Fictione juris, by the Reduction he is reponed, as if 
he had not been diſ- ſaſed. And on the other part, di/-/aſina 
being facti; quod factum eſt, fieri infectum non poteſt. And 


when Wadſets are redeemed, albeit the Right be looſed and 


extinct by a Decreet equivalent to a Reduction, yet the Re- 
deemer muſt be re- ſaſed. . 
AFTER Redemption, what way ſhould the Redeemer be 
re- ſcaſed? Whether upon the Reſignation of the Party infeft 
upon the Wadſet; or what other way? ANsWER, Wadlets 
were of old granted upon Reverſions not contained in the 
Body of the Right, and then the Diſponer was in uſe to get a 
| N Regreſs, 


R 
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Regreſs, whereupon the Superior did re-enter him: But now 
the Reverſion being in the Body of the Right, the Diſponer 
is in the ſame Caſe, as if he had a Regreſs and ſhould be infeft 
in the ſame Mauner: The Wadſetter being denuded by the 
Decreet, he has no Right in his Perſon to reſign; and there- 
fore it is thought, that the ſame Courſe ſhould be taken, both 
in the Cafe of Redemption and ReduRions, as formerly, when 
Regreſſes were in uſe, 5 


S. Wuxx a Right is reduced on the Head of Minority, 
Circummention, or any other Ground, the Saſine thereon falls 
with it; ſo that che Reducer needs not be re- ſaſed, ſince the 
Diſpoſition and Saſine, whereby he was diſ-faſed are eætinct, 
and evaniſned. And the Caſe differs from that of a Declarator 
of Redeniption; becauſe the Reduction reduces, tanquam ab 
ito, which the Declarator does not. 

THE Author repeats the Queſtion, What way, upon Re. 
demption and Declarator, the Redeemer ſhould be re. ſaſed, 
and /ays well, That when the Reverſion is in the Body of the 
Right, and fo conſented uuto by the Superior, there is no 
need of a Regreſs; but the Superior ſhould be called and 
decerned in the Declarator: And it may be thought, that 2 
ſimple Renunciation regiſtered, is enough to repone the Per- 
ſon redeeming ; for the Superior can never diſown, more 
than if the Wadſet had not been granted, fince now it is out- 
quit and renounced. | 


Reduction Ex capite Fraudis. 


N. YF a Reduction be purſued of a Right as fraudulent, may 

not the Defender alledge, that the Diſponer had bona, 
either Moveables or others equivalent to the Debt, which may 
ſatisfy the ſame; and offer to ſatisſy tñe Purſuer upon an 
Aſſignation of the Debt due to him; to the effect he may 
have Recourſe againſt the ſaid other Eſtate of his Author ?. 
ANSWER, It is thought, the ſaid Defences would be relevant, 
and Aſſignations could not be denied, 


S. Ir the Defender in ſuch a Reduction ſhould either prove 
the Diſponer had ſufficient Eſtate, aliunde to pay the Reducer, 
or ſhould offer himſelf to pay the Reducer, on an Aſſigna- 


tion to his Debt: Neither could be refuſed, for here all 


Fraud is purged, 


Infeftment 
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Infefiment after Neduction. 


N. PrRSON having diſponed Lands and l and 
being ſo diveſted by Charter and Saſine, if he ſhould 
thereafter reduce the ſaid Right; Quæritur, What way he 


ſhall be re- ſaſed, ſeeing the Right was not jus millum ſed 


annullandum; and the Saſine and Reſignation that diveſts is 
fattum quod poteſt fieri infectum? 


S. A Perſon, though totally denuded by Reſignation and 
Saſine; yet if he reduce the Rights made by him ranquam ab 
initio, needs not be re- ſaſed: For though the factum of the 
Reſignation and Saſine, non poteſt fieri infectum; yet when 
declared null in Law it is tanquam infectum; and there ſeems 


nothing wanting, but ſome proper Record to notify the 


Reduction. 


Reduction Ex capite Metus. 


N. Quer. IF Rights being made dolo vel metu, and upon 

theſe Heads or ex capite lecti being reducible ; 
and ſuch Actions being in rem, a ſingular Succeſſor acquiring 
a Right from the Perſon liable to ſuch Actions, will he be in 
the ſame Caſe as Perſons acquiring from Confidents? Ratio 
dubitandi, Acts of Parliament are /?rici juris, and cannot be 
extended. | 


S. A Right being reducible, ex capite lecti, aut doli, aut 
metus: This Reduction may be intended againſt; and will 
affect a ſingular Succeſſor: For here, reſoluto jure dantis, 


reſolvitur jus accipientis : And this ſingular Succeſſor is not in 


the Caſe of an Acquirer from a Confident, againſt whom, by 
the Act of Parliament, Reduction in Defraud doth not militate, 
as againſt che Confident. | 


Note, That in the civil Lau, there was a Diſtinction betwixt 
the Caſe of Dolus and that of Metus, as to a ſingular 
Succeſſor ; for only actio metus cauſa was in rem ſcripta. 


Reduction 
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Reduction upon Minority. 


NM. ] F Interlocutors in Jure againſt Minors may be reduced 
ex capite minoris etatis and Læſion? ANSWER, Nega- 
tive; Seeing Minors cannot be reſtored, but where either 
there is captio by the Deed of another to their Prejudice; or 
by their own Deed, through their Facility; or where there 
is an Omiſſion of Defences : But where Defences are not 
omitted, and being proponed and adviſed are repelled as not 
relevant, the Interlocutor, which 1s the Deed of the Judge, 
cannot be reduced but upon Iniquity. 


S. IT is thought, That an Interlocutor in jure againſt a 
Minor, where there is no Defence omitted; but proponed, 
adviſed and repelled, cannot be reduced upon Minority and 
Leſion, becauſe it is the Deed of the Judge. But, what if the 
Interlocutor was pronounced by an N Judge, it were 
hard not to reſtore the Minor as leſed; and it hath happened 
even before the Lords, That an Alledgeance hath been at firſt 
repelled ; and that yet afterwards, when better explained and 
enforced, it appeared ſatisfying even to the Lords Conviction. 
In which Caſe it ſeems the Minor's Leſion ſhould be more 
regarded (for this is material Juſtice) than the Pretence of the 
autoritas rei judicatæ, which ſhould not, in any Caſe, prepon- 
derate to material Juſtice: But where the Minor is leſed by 
the [nterlocutor of an inferior Judge, he hath a Remedy by 
Reduction; and in the Omiſſion thereof conſiſts his Leſion. 


Neduction Ex capite Lecti. 


N. A Farnen having acquired : Right to his eldeſt Son, 


of certain Lands, reſerving his own Liferent, and a 


Power to diſpone etiam in articulo mortis> And thereafter 


having on Death-bed made uſe of the faid Faculty, and dif- 
poned the ſaid Lands to a ſecond Son, Quæritur, If the ſaid 
Right may be queſtioned by Reduction ex capite lecti, as 
being made in prejudice of the Heir? Ratio dubitandi, That 
the ſaid Diſponer could not do any Deed then, in prejudice of 
his Heir; and on the other part, that the eldeſt Son, having 
accepted the ſaid Right with the ſaid Proviſion, cannot 
queſtion the ſame. 2do, The Heir is not in this Caſe to be 

| conſidered 
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conſidered as Heir, but as guilibet ; ſeeing he is not in the 
Caſe of an Heir ſucceeding in a Right as Heir, ſeeing the 
Right was not in the Perſon of his Father; and he himſelf 

was Fiar with the Quality foreſaid. 3tio, The Law of the 
Majeſty is only in the Caſe of Rights granted to a Perſon and 
his Heirs ſimply ; and the Reaſon of the Law is expreſs, that 
the Defunct, when he was in Health having had no Thought 
to difpoſe of his Heritage, when he grants 
bed of the ſame, is preſumed to have been impoſed upon, or 
that the ſaid Rights on Death-bed were elicite, or granted by 


him in delirio et fervore paſſionts inſtantis » Whereas the ſaid: 


Faculty, being reverſed in the Right, argues the Father's In. 
tention ab initio if he ſhould think fit even then etiam in 
articulo, being ſedati animi» Nevertheleſs the ſaid Right was 
reduced. 


S. Wukx a Man acquires, or by himſelf diſpones (for 
perinde eft ) the Rights of certain Lands to his eldeſt Son, re- 
ſerving his own Liferent and a Power, to diſpone etiam in ar- 
ticulo mortis; the Author inclines to think that he may exerce 
this Faculty on Death- bed to the Prejudice of his eldeſt Son: 
But the Lords juſtly found otherwiſe, the Reſervation in this 
Cafe againſt his apparent Heir being againſt Law, et nemo 
poteſt providere ne leges in ſuo teſtamento valeant » But if a 
Man ſhould diſpone to a Stranger with the like Power reſer— 
ved, he might then freely exerce it on Death-hed ; becauſe 


the Heir's Intereſt is here cut off by the firſt Diſpoſition in 


liege pouſtie; and the Receiver of that Diſpoſition cannot 


quarrel the Condition thereof: And farther, it is thought, 


that though the apparent Heir ſhould acquire from the Re- 


ceiver of the {aid Diſpoſition ; yet the Condition of it would, 
even in that Cale affect him: Becauſe here he cannot diſown 
the Condition of his Author's Right. | 

A nicer Caſe hath alſo occurred; Where a Man in his 
liege pouſtie diſpones to a Stranger, with the ſaid Relervation 
viz, Of a Power to revoke, and of new diſpone etiam in 
lecto : And this Man afterwards ſickening, and being in lecto, 
revokes, and then diſpones to another, in prejudice of his 
Heir; which the Lords ſuſtained: Vet it was thought, That 
by the Revocation on Death-bed, the apparent Heir's Right 
revived, and ſo became a Ban to the ſecond Diſpoſition. But 
ſeeing he might have diſponed de novo on Death bed, and 
that the ſame would have held, notwithſtanding of the implied 
Revocation ; it ſeems to be well enough judged : For other- 
| wie 
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wiſe that Faculty, which cannot be exerced without a tacit 
Revocation, ſhould be quite fruſtrate. | 


Re-entry | after Redemption. 


N. IF Wadſet Lands be holden of the Superior, and the 
| Reverſion be contained in the Charter; if the ſaid 
Reverſion be not equivalent to a Regreſs, in reſpe& of the 
Superior's Conſent to the ſame? And what way the Vaſſal 
may be re-entered upon the m eſpecially if the 
Creditor be dead; and his apparent Heir will not grant a Re- 
nunciation, and cannot reſign? ANSWER, The Superior 
may he urged to grant a Charter, making Mention of the 


Wadſet, Redemption and Declarator, and by Law, That he 
is liable to re-enter, the Vallal having redeemed. 


S. Tye Caſe here, is juſt what is above reſolved ; That a 
Reverſion incorporated with the Superior's Conſent, implies 
2 Regreſs: And though the apparent Heir of the Wadſetter 
ſhould refuſe to grant a Renunciation ; yet a Declarator will 
ſupply it. | 


The next Title, Regalia, ir but a few Citations. 


Regality. 


N. JF Rights of Regality imply and import a Right tg 

1 Eicheats upon Horning, albeit they be not expreſs 
thereanent? Ratio dubitandi, It is the common Opinion, 
That they are implied. Ex adverſo, Gifts of Eſcheat upon 
Rebellion are inter maxime regalia, and Rights of the ſame 
are ſtricti juris, . 2do, All Letters of Horning bear, That 
the Rebel's Goods ſhould be Eſcheat, and brought in for his 
Majeſty's Uſe. Ztio, Regalities being Privileges of Juril- 
dition, and Exemption from the ordinary Courts of Shires 
and Juitices, carry only ſuch Eſcheats as are incident to Juriſ- 
diction; as Muldas and Fines of Perſons unlawed, or ſentenced 
in Courts of Regality. 4qto, Declarator of Eſcheats cannot 


be purſued before Regality-Courts, but only before the Seſſion. 
5:0, In other Caſes of Eſcheats, upon account of Crimes 
or delicta; as for Theft, Slaughter, &c. the Crime is not 
S | againſt 
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againſt the King directly, but conſequentially, as concerned in 
the Loſs of a Subject: But Rebellion on Horning is directly 
againſt the King. It will be fit to ſee the Right of an ancient 
Regality. 

99 that the Lord of Regality has Right to the Eſ- 
cheat upon Horning; will he have Right only to ſuch Move- 
ables as are within his own Territory; or to all the Rebels 
Moveables; even ſuch as are within the Regalities of others? 

Ir a Right of Regality may be granted, not only for Lands 
holden of the King, but for ſuch as hold of other Superiors? 
Ratio dubitandi, That the King being the Fountain of all Ju- 
riſdiction, in whatſoever Lands or Bounds, whether they hold 
immediately of himſelf or not, may delegate and give that 
Juriſdiction to whom he pleaſes, whether the Lands hold of 
himſelf or not. And on the other part, the ſaid Juriſdiction 
being annexed to the Lands, and given inuitu of the ſame; 
it is hard, that a Vaſſal ſhould be above his Superior; and his 
Superior being, it may be, Baron, a Right of Barony-Juriſ- 
diction cannot be given in eadem baronia; and far lels of a 
higher Juriſdiction. And no Right can be given to a Vaſſal 
in relation to his Lands, but ſuch as would pertain to his Su- 
perior, if the Lands come in his Hands by Non-entry, or o- 
therwiſe: And the Right of Regality, which did never per- 
tain to the Superior himſelf, cannot come in his Hands by 
Non-entry, or otherwile. 


S. Ir is commonly thought, That a Regality doth imply and 
import a Right to Eſcheats upon Horning : And the Reaſon— 
ing in the Contrary, is more ſubtil than ſolid ;; except that 
Regalities in cfle& ſhould not only be reſtrained, but totally 
diſcharged. | 

TE Lord of Regality having Right to an Eſcheat upon 
Horning, will have Right to all the RebePs Moveables, rho? 
without his Regality: For mobilia ſequuintur perſonam. 


IF a Right of Regality ſhould be granted, not only for 


Lands holden of the King the Granter; but for ſuch as hold 
of another Superior: It is thought, this would be held for an 
abſurd Novelty : For it is hut too much, That Regalities ſhould 
be granted, even for the Receiver's own Lands holden of the 


Sovereign. 
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IP rits regiſtrate, that cannot be found in the Re- 


giſter. 


N. JF it be evident that a Writ was put 1n the Regiſter, and 


yet cannot be ſound, neither principal nor booked; 


What Remedy ? 


S. Tye beſt Remedy would be, a Law in that Behalf; and 


the Caſe well deſerves it. 
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Regiſtratio. 


V. AD nos inſtrumenta, aut literae regiſtrari dicun- 

tur, cum referuntur in regeſtum ſive librum publi- 
corum, vel actorum vel monumentorum. Regiſtratio au- 
tem celebratur duobus modis, et ad diverſos fines et effectus. 
« Uzi enim inftrumentum five ſunplex et ywororatupor, 
obligatio ſcilicet aut chirographum aut diſpoſitio ; aut 
Jur>upoy contractus ſcilicet inter duos aut plures, in librum 
actorum refertur; et plerumque fit ut vim et inſtar ſenten- 


tiae obtineat, et executionem paratam, virtute clauſulae 


executivae et regiſtrations (ut vocant) in omnibus fere in- 
ſtrumentis ſolennibus, iſtis aut ſimilibus verbis, viz. Et pro 
majori ſecuritate et nos (ii ſcilicit qui obligantur) volumus 
et conſentimus ut praeſens inſtrumentum inſeratur et regi- 
ſtretur in libris ſupremae aut inferioris curiae competentis, 
ut ita nanciſcatur vim ſententiae dictorum judicum, ut li- 
terae denunciationis et cornuationis (ut practici loquuntur) 
continentes ſpatium ſex dierum et alia neceſſaria (ut par eſt) 
pro ca exſequenda dirigatur ; et conſtituimus 


aut eorum quemlibet procuratores noſtros ad effectum prae- 
dictum. | 

* Sic fine lite et proceſſu, ad ultimam proceſſus metam et 
exitum devenitur, ſententiam ſcilicet et executionem omni- 
modam ; fictione enim brevis manus omnia ad proceſſum et 
ſententiam requiſita quodammodo inſunt: vice enim cita- 
tionis (quae ſupervacua eſt ubi partes praeſto ſunt et conſen- 
tiunt) procurator etiam rei intervenit, dicis cauſa, et con- 
ſentit; judex etiam ſecundum jnſtrumenta exhibita per 
procuratorem, eoque paſtulante ut juxta clauſulam prae- 
dictam, ad effectum praedictum in regeſtum referantur, de- 
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& cernit: actuarins etiam et clericus curiae decretum ſcu ex. 
«& tractum expedit. 

* ILLUD autem tribus partibus conſtat, 1, Enim prac- 
& mittitur decretum eaque ſequitur forma, Edinburg! 
die menſlis 16 coram dominis coucilii et ſeſſionis 
4 comparuit, 7. V. Advocatus procurator pro D. P. W. 
* obligato in chirographo infra ſcripto, et exhibuit dictum 
5 chirographum, petiitque illud infer) et regiſtrari in libris 
% concilii et ſeſſionis ut vim ſententiae dictorum dominorum 
«© obtineret ci interponendum; qua literae cornuationis et a- 
“ hae neceſſariae deſuper dirigantur modo inibi ſpecificato; 
quam poſtulationem dicti domint rationi conſonam judica- 
runt, ideoque ordinavere et ordinant dictum chirographum 
« inſeri et regiſtrari in libris dictae curiae, et decrevere illud 
« obtinere vim ſententiae ipſorum, et literas cornuarioils et 
ce alias neceſſarias inde dirigi modo infra ſcripto. 2do, Sub- 
“ jungitur tenor ipſius chirographi. 37:9, Scquitur clauſula 
«c ita viz, Extractum de libro actorum per me, viz. Vel do- 
% minum rotulorum clericum regiſtri, vel ejus deputatum cle- 
& xicum, qui ſubſcribit nomen ſuum. 

* INSTRUMENTO autem regiſtrato, autographum ſeu ori- 
« ginale a clerico retinetur in publica cuſtodia; exemplart 
cc (ur ſuperius divimus) extraRo ct creditori dato, ex quo exCc- 
« cutio ſequitur tam realis quam in perſopam: nec abſimile eſt 
* illud extractum inſtrumento guarentigiato, cujus ſaepe men- 
„tio habetur tam apud juriſconſultos quam practicos; ex eo 
* enim, non minus quam ex ſententia folenni, Executio 
e parata eſt. 

„ CAETERUM omnis definitio in jure periculoſa eſt, et 
“juris remedia etiam optima interdum remedio indigere vi- 
«« dentur; nec regiſtrationis ſaluberrimo inſtitato ſuum de eſſe 
videtur incommodum : Inſtrumenta enim cum in publica 
*« cuſtodia ſint, incuria clericorum, aut ſervorum fraude facile 
„ 1ntercidunt aut ſubtrahuntur; ea autem perdita eſſe ſubodo- 
rati debitores aut eorum haeredes, actione falſi (eam im- 
probatiouem dicimus) intentata, ſacpe Itberantur ; nulla ju- 
*& dicis ſed ſumma actoris et reapſe injuſtitia. In cauſa enim 
falſi agitur, ut exhibeatur inſtrumentum de quo quaeſtio eſt 
« ea, in libello, comminatione (teu ut practici loquuntur cer- 
«c tificatione) niſi exlibeatur irritum fore, nec ullam ejus ra- 
« tionem aut fidem habendam eſſe in judicio vel extra judi- 
„ clum. In ifta autem cauſa falſi, havd ſatisfacit exhibitio 
« exemplaris rite extracti; nec immerita et fine ratione; in- 


« ſtrumentum enim 1 multa fortaſſe ſufficeret argumenta, 
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tam ad veritatem aſtruendam quam ad falſitatem arguendam, 
ex comparatione literarum, et ſubſcriptionibus teſtium et 
partium et alia plurima quae extracto tantum exhibito deſi- 
derantur. 

« Hac ratione impulſi, nec proviſis incommodis pluribus 
et zravioribus (ut omnis mutatio etiam in melius eſt pericu- 
lola) Angli judices tempore nuperae uſurpationis, (fi fas eit 
praedones et perduelles judices vocare) in res novas ſemper 
prurientes (annitentibus maxime Scotis qui eis aſſidere ut 
collegae haud erubuerunt) ſtatuto ſancierunt, inſtrumentum 
ipſum exhibendum quidem, ut in acta referatur, creditori 
reddendum ut penes eum remaneret. 

© REGISTRATIO enim cum ſit actus voluntariae juriſdictio- 
nis quolibet tempore etiam feriarum explicatur, non tantum 
extra judicium, ſed nec ullo alio fundamento nititur niſi 
conſenſu partium, et clauſula regiſtrationis in inſtrumento 
ipſo inſerta; inſtrumento autem penes creditorem rema- 
nente nec in cuſtodia publica aſſervato ſententia eſſet ina- 
nis fine ullo probationis adminiculo quod in actis fir. Ad- 
haec, eadem et majora ſequerentur incommoda; ſaepe enim 
non tantum ejus penes quem inſtrumentum eſt, ſed aliorum 
iutereſt ut ſervetur, praediis forte haeredibus taliae et 
proviſionis ita diſpoſitis ut multi ſint gradus ſubſtitutionum: 
eo, et multis aliis caſibus tutius eſſet et aequius, inſtrumen- 
tum illud in publica cuſtodia eile, ut fic omnibus quorum 
Intereſt conſultum fit, quam inſtrumento penes unum reten- 
to, ejus negligentia vel dolo reliquorum jus periclitari. 

©* PRAETEREA creditore, penes quem inſtrumentum eſt, 
decoquente, et cum debitore ſuo colludente (ut id genus 
hominis fallax eſt) facile eſſet illudere creditoribus ſuis, qui 
inſtr umentum iſtud per adjudicationem ſibi addici obtinue- 
runt; inſtrumento in cauſa falſi conſulto intentata, haud 
exhibito. | | 

« Mini autem in iſto receſſu, et unice ſatagenti, quomodo 
prodeſſe urcungue poſhm, videtur; omnibus quorum intercft 
conſultum fore, et incommodis et comments, quae ultro 
citroque adduci pofſunt, obviam iri, ſi tempore confictionis 
iuſtrumenti cjus copia aut exemplum deſcribatur, ab co qui 
iuſtrumentum ipſum ſcriplerat, et ei ſubjiciatur breviculum 
ſeu brevis nota ab eodem ſcriptore ſcripta, jiſdem partibus 


et teſtibus ſubteribentibus, et ejuſdem data; eo qui ſcqul- 
tar aut ſimili tenore. | 


Nos vero (obligati ſcilicet in inſtrumento agnoſctmvs co- 
piam ſupralcriptam, et verum ele et integrum exemplar in- 
| * ſtrumenti 
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ſtrumenti ſeu contractus inter nos confecti, ejuſdem datae 
et tenoris; et volumus et conſentimus, ut virtute clauſulae 
regiſtrationis in dicto contractu inſertae, nec non virtute 
praeſentium, ut praedictum inſtrumentum coram curia ex- 
hibitum, in libris curiae regiſtretur, habiturum vim ad ef. 
fectum ſupraſcriptum: Nec non volumus et conſentimus, 

nod extractum praefati inſtrumenti in omnibus cauſis, etiam 
FG et improbationis exhibitum una cum iſto breviculo, 
ſufficiens erit et efficax ad omnes effectus, haud ſecus quam 


ſi inſtrumentum ipſum exhiberetur, aut productum, ſatis- 


faceret. 

&© RE GISTRAN TUR ivſtrumenta non tantum executionis ſed 
cuſtodiae, cauſa, et ad futuram rei memoriam; ut plerum- 
que fit in acceptilationibus et apochis, quando concedens ad 
nil faciendum obligatur, adeo ut executione haud opus ſit; 
ne tamen intercidant, conſentit ut ad futuram rei memo- 
riam, in libris actorum inſerantur et aſſerventur. 

© REGISTRANTUR etiam inftrumenta nec executionis nec 
cuſtodiae ſed inſinuationis ergo; idque ſumma ratione et 
neceſſitate nedum utilitate ; unuſquiſque enim ſcire debet 
conditionem ejus cum quo contrahit juxta regulam juris. 
Ip autem ſcitu difficile eſt, iſto tempore candoris et bono- 
rum morum effœto, fraudis autem feraci; ſaepe enim eve- 
niebat ut comparatis praediis ut optimis maximis, nec citra 


ce juſtum et maximum pretium, emergerunt qui ibi jus in 1is 
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vindicarent, vel dominii vel retractus ſeu reverſionis; ſic 11s 
vel evictis vel modica pecuniula redemptis emptor deluſus 
tam terris quam pretio carebat, actione adverſus venditorem 
plerumque inopem prorſus inani. Scire igitur expedit con- 
ditionem rei de qua contrahitur, an ſit penes diſponentem et 
penitus ſua, nec aliena fit vel jure dominii, nec hypothecae 
nexu aut annui reditus aut alio onere gravata; aut retractui 
aut reverſioni obnoxia : Nec minus cognitu neceſſaria eſt 
conditio vendentis aut alterius contrahentis, licet enim do- 
minus fit, et dominium fit, poteſtas de re ſua diſponendi: 
Juxta regulam juris, Qulibet eſt rei ſiiae arbiter ; ſubjungi- 
tur tamen iſta regula, Niſi lex obftet. Lex autem obſtat 
dominis, ne de rebus et terris ſuis libere diſpunant, legum 
vinculis forte praepeditis ; inhibitione ſcilicet, quando in 
rem et ad inſtantiam creditorum inhibiti ſunt; aut in rem 
ſuam et ſuorum haeredum, 1is bonorum ſuorum adminiſtra-— 
tione interdictum eſt: aut quando rebelles denunciati ſunt 
et exleges: De quibus impedimentis alibi ſuis locis diſle- 


ruimus. 


cc UT 


« eſt. 
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Ur autem incommodis, ex ignorantia tam conditionis rei, 
« quam perſonae obviam eatur, utque conditio utriuſque inno- 
«'te{cat, plurimis conſtitutionibus et legibus enixe cautum 


Ir a Diſpoſition may be regiſtrate, the Diſponer being on 
Life, but the Receiver being deceaſed? Ratio dubitandi, Re- 
giſtration is to the Effect it thould have the Force of a De- 
creet; and there can be no Decreet in favours of a dead 
Perſon. 


S. In this Latin Exerciſe, the Author points at a Remedy 
for the Doubt propoſed in the laſt Title; and it plainly re- 
ſolves in an atteſted Double of the Mrit regiſtered. But the 
eaſter Remedy would be, if, according to the Uſe of Bills of 
Exchange, or of Bills of Ladening, there ſhould be two or 
three Principals of every Bond, and the fame marked with a 
Note, That one being paid, all is ſatisfied. But this would 
likewiſe be a great Trouble in long Diſpoſitions or Contracts 
of many Sheets. And (till there is nothing without Hazard: 
Yet two or or three Principals cannot but be a probable Re- 
medy againſt the Loſs of one. | 

THERE 1s now no Difficulty, but that a Writ may de re- 
giſtered, though the Creditor be dead: V. and M. Par. 1. 
Sell. 4. Cap. 15. And ſo, if the Granter be dead: Sefl, 6. 


cap. 39. | 
The next Title to this, Regum Contractus, is but Citations. 


Relief of Cautioners. 


NM. I. Cautioners finding the Principal to be in a worſe Con- 
dition, may purſue for Relief, before Diſtreſs; at leaſt, 
to be ſecured out ot his Eſtate? 


S. A Cautioner fearing the Condition of his Principal, may, 
before Diſtreſs, inhibit or arreſt: And the Clauſe, To free, re- 
lieve, and harmleſs keep, may allo in its true Import, be a 
Ground to charge before Diſtreis, and * at leaſt to find 
Caution: And it ſhould be made a Ground to adjudge; it 
lecms to be as juſt as that of a Clauſe of Warrandice. 


Relocation. 
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Relocation. 


f 


N. Tack being ſet, and the Setter deceaſed: Queritur, 

If after his Deceaſe, and no Perſon being Heir to 
him, the Tackſman may be ſaid to bruik per tacitam reloca- 
tionem; ſeeing there is none that can be ſaid to be relocans ? 


S. Toon the Setter of a Tack be deceaſed ; yet the 
Tackſman may continue to poſſeſs, after the Expiring of the 


Tack, per tacttam relocationem ; quae, fictione juris, obtinet, 


in favorem bonae fidei poſſidentis, etiamſi nullus fit qui relocare 


Polſit. 
Reluitio ſeu Retractus. 


N. I T ER juris interpretes celebris e ſt controverſia de jure 
reluendi, ſeu retractus, quod apud nos Reverſio dicitur ; 


an ei praeſcribi poſſit ® qui affirmativam tuentur regulam; qui 


negativam, excepitonem, ſententiae ſiiae fundamentum adducunt : 


Regula eſt; Omnes actiones, omnia jura etiam maxime lon- 


gaeva, longiſſimo tempore; id eſt, lapſu quadraginta annorum 
preſcribi et extingui: Exceptio eſt, Ea quae ſunt merae facul- 
tatis, haud preſcribi. Apud nos, lis iſta ſopita eft: Conſtitu. 


tione enim regis Jacobi V1. Act. Parl. 12. 1617. Cavetur, om- 


nia jura contracts, et inter alia reverſiones et retratius; et ex 


zis actiones, 40 annis praeſcribi ; exceptis reverſionibus quae ſunt 


in corpore juris, et mveſtiturae eæcipientis; et us etiam quae 
inſinuataèe et in archiva publica et regeſtum relatae funt : quibus 
caſibus (cum nulla ſubſit ſuſpicio falſitatis, ut ait lex iſta) acti- 
ones ex tis ſtatilitur eſſe perpetuas. Sed cum contractus, chiro- 
prapha ſeu obligationes preſcribantur, licet inſinuatione public, 
et in archivis ſuit. Qui fit, ut ubi cadem et par eſt ratio, diſpar 


jus fit ? - 


S. HERE the Author again moves the Queſtion, Why Re- 
verſions regiſtered preſcribe not, though Bonds regiſtered do 
preſcribe? But as to Reverſions, ita lex ſcripta eft, 1617: 
And of Neceflity, they muſt be regiſtered : Whereas the Re- 
giſtration of Bonds is arbitrary, and ſo cannot be a ſure No- 
tification. Jide Preſcription. | 5 


Remission. 


J. 
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Remiſſions. 


N. JF the Exchequer, when Remiſſions are not given by the 
King, may grant Remiſſions, ſine cauſae cognitione, upon 
a Letter of Slains? | 
Ir Remiſſions can be given for Murder? Axs WER, The 
King's Power is not limited: But in Juſtice, Remiſſions cannot 
be given but in the Caſes that by the Divine Law, and Law of 
Nations, the Benefit of the Sanctuary may be competent. 
Whereas by Act of Parliament, there is no Sanctuary for 
fore- thought Felony. 


S. Remiss10Ns for Slaughter were not in uſe to be granted 


by the Exchequer ; and even when granted by the King, 


there ſhould be a Letter of Slains ; or at leaſt, the Aſſithment 


conſigned. 
Tax Author ſays well as to Remiſſions for Murder, That 


the Divine Law, and Law of Nations ſhould regulate that 


Point ; which 1s moſt juſt, 


| Renunciation. 


N. Quæritur, IF the Father or his Executor may urge the 
Daughter who has reuounced, to confirm 


| herſelf Executrix to her Mother, to the effect her Renun- 


ciation may be effectual? Vide Neareſt of Kin, qual. 4ta, lite- 
ra K. Sy | 


S. THERE appears no Neceſſity for this. ſeeing her Renun- 
ciation excludes her, and the Procurator-fiical may do the 
Buſineſs. 


N. Ir a Man have a Son and two Daughters, and both the 
Daughters renounce all Executry, Debts, Goods, and Gear 
whatſomever, either provided to them, or which may fall, or 
pertain to them by the Deceaſe of their Father or Mother: 
Qucritur, If the Son will be both Heir and Executor? 


S. WHERE there are a Son and two Daughters, and the 
Daughters renounce all Benefit by the Decal of Father and 
Mother, the Son, though Heir, may be alſo Executor: And 
there can be no doubt of it. "= 

| V. IF 
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N. Ir a Perſon charged to enter Heir and renouncing, may 
vn ana wy, © be ſerved Heir? ANs WER, He may be ſerved: 
And no other Perſon or Creditor can oppole, _=_ Pretence 
of the Renunciation, ſeeing Charges to enter Heir are perſo. 
nal Diligences as to the Charge only: And Renunciations in 
obedience thereto do militate only in favours of the Chargers. 

Ir the Charger may oppoſe? ANSsW ER, If he has any Pre. 
judice or Intereſt he may oppoſe; but it is thought he can 
have none, ſeeing notwithſtanding of the Service, what is done 
pon the Charge or Renunciation will be effectual; and the 
Renunciation is actus involuntarius for Obedience; and with 
us there is not locus ſiicceſſorio edicto. And it were hard if 

haereditas ſhould be opulenta that the Heir could not enter. 


S. A Perſon r enter Heir, may afterwards ſerve 
at his Pleaſure; and the Perſon who charged him to enter 
cannot oppoſe, ſince he has no Prejudice by it, as to his Dili» 
Fence. | 


THE two next Titles, Renunciatio jure publico, and Res 
fiſcales et res privatae regis, are Latin Citations. 


Re-ſafine upon Reduction. 


I. A Rich being granted to be holden of the Superior; 
| and after Infeftment, being reduced ex capite doli vel 
metus. Quaritur, Whether the former Right revives, or if 
there muſt be a new one, what way is it to be taken? It is 
anſwered, That it is thought, that the Saſine being taken away, 
and being facti which cannot be infectum, there muſt be a new 
Saſine; and the Superior is to be dealt with to give a Precept 
making Mention of the former Saſine and Decreet of Reduc- 
tion; and that he 1s willing to receive again the Diſponer. 
Ir the Diſponer be deceaſed, guomodo thall his Heir be in- 
feft? ANSWER, Being ſerved Heir he may apply to the Supe- 
rior, for a Precept mentioning as faid is, and that he is Heir. 
Ir the Lands be holden of the King, what Courſe ſhould be 
taken? AnsweR, Upon Application to the Lords by Bill, they 
may grant Warrant to the Directors of the Chancery, to give 
Precept of the Nature foreſaid. | 
| Ie 
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Ir the Superior may be forced to receive his former Vaſſal 


in the Cale foreſaid? And if he ſhould, will Compoſition be 


due ? ANSWER, It 1s thought that he ought to receive him, but 
upon Compoſition ; ſeeing having once entered his Vaſlal, he 
is not obliged to re-enter, but upon Compoſition. 


S. WE had this before. And it 1s ſtill thought, That the 
Reduction not only reduces, but likewiſe repones : Only a 
Record for Information may be deſiderate. And the Diſponer 
in this Caſe having reduced, is underſtood in Law to be ſtill in- 
feft; nor doth there appear a Neceſſity, in Caſe of Lands hol- 
den of the King, to be infeft by the Directors of the Chan- 


cery. | 


Reſervation in favours of Relifts, 


N. BY Contract of Marriage, a Lady having accepted a 


Liferent-proviſion, in Satisfaction of all ſhe could 
claim, either of Terce or Moveables, excepting and reſerving 
the Third of the Pleniſhing of the Houſe: . — Whether 
by the ſaid Reſervation ſhe has a Right ſettled in her Perſon to 
the third of the Pleniſhing, free of Debt and moveable Heir- 
ſhip? Or if the ſaid Third be only underſtood of free Gear, 
the Debt being paid, and Heirſhip deduced ? Item, If the ſaid 
Third be liable to a Bairn's Part, if all the Executry be ex- 
haufted but the laid Thie 


S. IT is above reſolved, Tit. Pleniſhing. That when in a 


Contract of Marriage the Wife accepts in Satisfaction, reſer- 


ving the Third of the Pleniſhing, that it is ordinarily done by 
way of Diſpoſition ; and alſo with a Clauſe, without Deduction 

moveable Heirſhip, which, in effect ſeems to be implied. 
And if the Reſervation were yet more ſimple, of the Third of 
houſho!d Pleniſbing, It is thought, it ſhould imply a Diſpoſition ; 
and that without Deduction of either Debt, Bairn's Part, or 
moveable Heirſhip: ſince a Diſpoſition in a Contract ſhould 
be underſtood fayourably, and theſe Deductions do only after- 
wards emerge. 5 


X x Reſignation, 
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Reſignation. 
N. I* a Superior, who is à ſingular Succeſſor, may jufeft 
upon a Reſignation in his Author's Hands, as upon a 
Compriſing the Time of his Author's Right ? 

Ir a Superior has given a Charter upon Keſignation, where 
upon there is no Iufeftment: Quaeritur, If he be denuded of 
the Superiority ; will the ſingular Succeſſor therein be obli- 
ved to renew the Right, and to grant Precepts to that Effect; 
and by what Action he may be urged? 


S. ResicxaTlow being made in a Superior's Hand, his 
ſingular Succeſſor coming in his Place, may expede the In- 
ſeft ment upon it. And it a Superior has gwen a Charter 
upon Reſignation made in his Hands; though he be denuded 
before Infeftment; yet his Precept will be good: But if the 
Charter contain no Precept, the fingular Succeſſor cannot be 


compelled to ſupply it. 


N. Quer. If after Reſignation, the Diſponer and the 
Perſon in whoſe favours the Reſignation is made, may agree, 
and recede from their Bargain without Conſent of the Supe- 
rior, upon Pretence that the Reſignation is in favorem ;, and 
every Perſon may renounce juri pro ſe introducto? Tis thought, 


they cannot; et res non eſt integra, there being a gqudiſi contrac- 


tus betwixt the Superior and them. 


S. It is thought, that after Reſignation made, tlie Reſigner 
and the Perſon in whoſe favours it is made, may recede from 
the Bargain, without the Superior's Conſent: For, any f. 


contractus hetwixt the Superior and them, is all in favorem, 


and may be paſt from. 


MN. Ix after Reſignation accepted, the Superior be denu— 
ded; whether his Succeſſor will be obliged to infeft him? 
And what way he may be urged? It 1s thought, That ſucces 
dit in rem cum ſua cauſa: And upon a Bill to the Lords, there 
12ay be a Warrant to direct Precepts, as upon a Retour. 


S. IT is above ſajd, That if the Saperior be denuded aſter 
Reſignation accepted, his ſingular Succeſſor cannot be com- 
pelled to perſect it : For his Predeccfior's Acceptation was a 
mere perional Decd. 

V. 
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N. Is an Iuſtrument of Reſignation in favorem, will pre- 
Judge a fingular Succellor, fecing it is not regiſtrate? 


S. Ax Ioftrament of Reſignation in favorem, being an in- 
complete Deed, cannot prejudge a ſingular Succeſſor to the 
Keſigner: Bat an Inſtrument ad remanentiam, would prejudge ; 
and therefore is ordained to be regiſtered. 


De Refignationibus. 
Quzſtio Prima. 


A. Reſignatio 11 manibus Demini Superiorts, a- 
lienantem penitus deveſtiat 9 


"7 LIENATO praedio, et ex mandato in inſtru— 
8 mento alienationis inſerto, reſignatione ſubſecu- 
* ta, et a domino directo admiſſi: Quaeritur, An ca alie- 
< nafitem ita deveſtiat, ut nullum juris veſtigium penes eum 
« ſuperſit; nec, co mortuo aut delinquente, cuſtodia haere- 
dis minoris, aut maritagium, vel alia emolumenta domi— 
* no directo obveniant? | 

*& Reſpondere viſum eſt, alienantem penitus deveſtitum, et 
« doininio utili exutum, nec ex ejus obitu vel delicto, obven- 
* tiones (quae ſunt dominii directi fructus) deberi domino 
* directo; omnia ſiquidem, quae valjailt ut deveſtiantur fa- 
* cere ſolent ut debent, rite peracta ſunt: Nec obeſt, quod 
* Unlus 1nteritus eſt alterius ortus, nec jus proprietatis et 
„ dominii directi a domino diſcedit, niſi alii acquiratur : Dici 
autem nequit emptorem, aut eum cui altenatio facta eſt 
* domigum aut vaſjailum eſſe, antequam a domino directo 
e inveſtitus et ſaſitus fit : Jus ſiquidem nedum ad rem, per 
* allenationem quaeſitum eſt ei in cujus favorem reſignatio 
“ facta eſt, fed tantum non in re; et inchoatum eatenus, ut 
feudum fit penes dominium directum, quaſi per fideicom- 
„% millum, et in rem <jus cui alicnatio fatta eſt; 1ta ut cum 
„ cjuſque haeredes inveſtire tentatur: ct in jure, Que prope 
"eff, multis caſibus idem cenſetur.” 


E 


Quaeſtio 
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Quæſtio Secunda. 


An ex Perſona Reſignatarii, et cjus wel obitu vel 


delicto, Cuſtodia Haeredis et alia emolumenta 
Domino directo obveniant ? 


N. = poſt reſignationem a domino directo admiſſam, 

nihil commodi ei obvenit vel ex obitu vel delicto 
alienantis, quia vafſallus eile defiit, Quaerendum ? An ſal- 
tem ex obitu vel delicto ejus cui alienatio ſacta eſt, cuſtodia 
et maritagium haeredis, uſusfructus ex rebellione per annum 
et diem, aliaeque obventiones ordinariae et ſolennes ei cedant 
quae debentur cum vaflallus vel moritur vel deliquit : Nec 
vaſſallus dici poteſt quia nunquam faſitus fuit; juxta tritum 
illud, Nulla ſaſina nulla terra: Verius tamen et jure conſen— 
taneum videtur, eo tempore quo per reſignationem, terrae 
ſunt in manibus domini ſuperioris, jus et dominium direc- 
tum haud ſterile et effectum eſſe : Et ejus fructus ei haud 
negari dehere, iſto colore vel captione, quod alienans de- 
veltitus vatiallus efle defiit 3 emptor autem nondum vaſjal. 
lus eſt: Nam ſi domino nec renuente nec cunctante, per 
cum non ſtet quo minus emptor inveſtiatur emptore prae- 
mortuo vel negligente, vel fato vel ejus negligentiae im- 
putandum quod vallallus non fuerit et inveſtitus: Ubicun- 
que enim de domini commodo agitur, pro inveſtito habe- 


tur qui a domino parato inveſtituram haud petiit, nec ejus 
mors vel mora domino obeſt: Hac ratione haeres vaſſalli 
haereditate haud agnita, ft ad pubertatem pervenerit, ejus 


maritagium domino debetur; et ex ejus delicto, vel ufus- 
fructus vel praedium ipſum ad dominum pertinet, etſi nun- 
quam ei vaſlallus fuerit : Id quidem intereſt inter haere- 
dem ejus qui vaflallus et in feudo inveſtitus obiit, et hae- 
redem reſignatarii; quod in illum, feudum quod decel- 
ſoris fuerat renovatur et tran{mittitur ; in iſto vero feudum 
incipit; nec eſt haeres emptor), in feudo quod ejus nun- 
quam fuerat : Verum illud facile dilvitur, quemadmodum 
enim in jure qui in utero eſt, ad varios effectus fictione 
Juris pro jam nato habetur; hand ſecus ubi feudum conſti. 
tuitur et eo naſcendo maturuit, ut ab alienante abdicatum, et 
in manibus et penes ſuperiorem fit; ſed ea lege et fducia, 
ut acquirenti novum infeofamentum concedatur, pro enato 
habetur; nedum quoad ſuperiorum et compendia et emo— 
jumenta ad eos pertinentia ; ſed ad quoſdam alios effeRus ; 


hacres enim reſiguatarii qui morte praereptus deceſſit five 
« ſaſina; 
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ſaſina; etſi primo inveſtitus ſit ex alienatione, ſuccedit 
tamen in jus acquirentis et non ſuo ſed jure haeredis; et 
fictione brevis manus feudum nanciſcitur ut haereditarium: 
Haud ſecus quam ſi acquirenti inveſtito, ipſe (eo mortuo) 
ut haeres inveſtitus fuiſſet; 1deo feudum in ejus perſona 
haud novum et conqueſtus, ſed haereditas cenſetur: Et ſi 
deceſſerit orbus et ſine liberis ad agnatos ex latere deſcen- 
dit. Adhaec, licet feuda plerumque acquirenti ſint libera, 


ut de 11s pro arbitrio {uo diſponere poſſit haeredibus: quae- 


dam vero ſunt fidei com miſſaria et vinculata, ut nec alie- 
Dari nec acre alieno gravari poſſunt; feudum tamen haud 
ut liberum conſequitur, quae parente praemortuo primus 
ex alienatione inveſtitur ; {ed ſi conditionatum fir, conditio- 
nibus parere debet ; et niſi paruerit feudo mulctandus ex 
lege commilſoria ſeu clauſula irritante ; adeo in jure ſpes 
proxima et radicata multum attenditur et operatur : 
Et acquirenti nedum ſpes fed ex reſignatione jus, adeo ra- 
dicatum fuit, ut reſignatario et ejus haeredibus, et jus ab eo 
habentibus auferri vel avelli nequeat : Et domino necel- 
ſe fit feudum 11s per inveſtituram tradere qui primi erant 
per reſignationem: Dumque vaſſallus ex charta et prae- 
cepto ſaſinam et traditionem operitur, interim umbra quae- 
dam traditionis praecedit, fundo domino ſurſum reddito 
per fuſtis et baculi traditionem, in favorem acquirentis et 
ſtatim per idem ſymbolum rurſum reddito refignatario aut 
ejus procuratori.“ 


Quaeſtio Tertia. 


An in frudis, quae de Domino Rege tenentir, idem 
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jrs fit, adeo ut per Reſignationem, Vaſſallus de- 


veſtiatur ? 


N. AN in omnibus feudis, ſive ea de Rege, five de ali- 
is ſuperioribus teneantur, idem jus fit, operac 
pretium eſt quaerere? Ft quidem ubi cadem ratio idem jus 
eſt, et contrario ubi diſpar ratio diverſum jus. Id autem 
nec parum eſt diſcriminis inter dominum regem et alios ſu— 
periores; quippe hi rerum fuarum providi et ſatagentes, 
ſua jura et commoda ſcire et debent et praeſumuutur, fi ne- 
ſciant aut negligant ſuo periculo et diſpendio eſt : Rex vero 
in id unice intentus ut regno bene fit nec quid detrimenti 
capiat, caque republicac mole obruitur ut rehus ſuis 
cc 4 
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et privatis ſupereſſe nequeat: Quin et Quaeſtor et 
Proquacſtor aliique quibus facri patrimonii procuratio de- 
mandata eſt, viri illuſtres et impigri in omnibus fere curüs 
regis aſſidui et impliciti; tot negotlis diſtinentur, ut nedum 
ſupra vix omnibus pares efle queant: Hinc Obreptio et Sub. 
reptio, villa in largitionibus principum faepe led fruſtra ve- 
tita; hinc etiam negligentia, haud ex ſocordia quae in vi. 
ros ampliſhmos, et diligentes non cadit, ſed reipſa ut 
quibuſdam caſibus dolis, etiam fine dolo, et reipſa eſſe di- 
citur : Ideo conſtitutione regis Jacobi ſexti, Parliamen. 16. 
Cap. 14. Neceſſe fuit cavere, ne officiariorum ct miniſtro— 
rum regis negligentia regibus noceat : Conſulrum igitur vi- 
detur eſſe, nec rimam relinquendam qua irrepant, nedum 


portam apperiendam qua erumpant fraudes, 1d autem fu- 


turum, ſi ſtatuatur ex reſignatione in manibus regis (aut co- 
rum quibus id munus commiſit ut refignationes recipiant) 
vallallum penitus deveſtitum eſſe; nam reſignatio iſta fit, 
nulla indagine aut inquiſitione praevia, quaenam fit re- 
ſignantis aut feudi conditio; an 1s aeger vel moribundus, 
et forte nothus aut baſtardus; an vero feudum jure aliquo 
affectum fit, aut obventione ante reſignationem debita et 
cedente, aut regi caducum et commiſſum ex delicto; fic 
haud diſſicile erit regem fraudare, imo ludificare; 2. g. re- 
ſignatione feudi militaris facta a vaſſallo, cui haeres fit in- 
fans aut impubes, in favorem emptoris ſimulati, ſi prae- 
moriatur alicnans, cauſabitur emptor cum deveſtitum, nec 
haeredis impuberis vel cuſtodiam vel maritagium obveniſſe: 
Sin reſignatarius morte pereptus fir, alienans dicit fe 
haud deveſtitum, nec de aheaatione aut reſignatione 
conſtare : Notarius fiquidem qui refignation ibus faciendis 
adhibetur plerumque obſcurus, et ejus opera utentibus ad- 
dictior eſt. Contradtus autem vel diſpoſitio ex qua reſig- 
natio fit, penes contrahentes remanet; et cum fine ea reſig- 
natio inanis {it,ca celata vel deleta, facile erit rem eo redi— 
gere, ac ſi ncc alicnatio nec reſignatio celebrata fuller 3 et 
prout ex ge corum videbitur. Et magis commodum. Col- 


ladeatium-arbitrium eric, utrum alienans, an vero acqui— 


reus corumque hacredes regi vatlalli forent; ut eſt in apo- 
logo de homine fallaci, et dolo ancipiti numen iptum tal- 


lere auſo, et periculum facere an omnia ſciret, et vera re— 
ſpopderet: Cum enim ſub veſtis lacinia paflarem baberet 
ſciſcitatus eſt, an avicula quam haberct viva an mortua ei- 
ſet, certus, fi oraculum vivam diceret, eam necare 11110 
cerebro ; lin mortuam, promere vivam : Reſponſum pe- 

e utrum vivam an mortuam malit: Sed mille 
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ſunt nocendi et fraudandi artes, quas feferre, nec 
rutum eſt ſeculo iſto in fraudes nimis prono, cum vel 
memorare docere ſit: Verum re penitus inſpecta videtur 
reſpondendumy ide m jus eſſe in omnibus feudis, nullo inter 
Rezem et alios ſuperiores diſcrimine, niſi quoad accidenta- 
Jia quacdam et extrinſeca, de quihus non curat lex; eadem 
autem eſt utrobique ratio; ea ſcilicet, poſtquam vaſſallus 
deveſtitus eſt alienatione, et ex ea reſignatione facta et ad- 
miſſa; ex ejus vel delicto vel obitu, nihil vel com- 
modi domino directo, vel incommodi acquirenti poſſe eve- 
nire; Rex enim licet ſupremus, et ut Anugli loquuntur ſupe- 
rior Paramount, in feudis five dandis five reuovandis jure 
haud prerogativo ſed communi utitur : Et cum fir fons juriſ- 


dictionis quoad juris in alio ſtatuit, eo uti haud gravat ur: Nec 
0 


obſtant quae attigimus incommoda; nec incommodum ar- 
gumentum, nedum jus ſolvit; ea hominum forte, ut nihil hu- 
mani incommodi expers et vacuum fit: Imo inter regulas juris 
ca eſt, nem definitionem in jure periculsſum, adeo ut vis 
fieri poſſit quin aliquo incommodo tnbvertatur: Ex adverſo, 
haud deſunt incommoda multa et gravia; in. iſto igitur con- 
flictu, ut preſumptiones leviores et debiles fortioribus ce- 
dunt, ita incom moda aliis et gravioribus diluuntur : Si i- 
gitur aliter ſtatuatur, quae populo et acquirentibus timen- 
da ſunt incommoda magis pracgravant; Rex ſiquidem de 
lucro captando, hi vero agunt de damno vitando ; Rex de 
obventione et lucello caſuali, et directi dominii fructibus 


© jactura levi et facili reſarcienda; aliis ſubinde renaſcentibus.“ 


Quxſtio Quarta. 


Si Alenatione ſadla, et ex ea Reſignatione ; alia 


eG 


poftea fiat, ct ex ca etiam Reſignatio in favorem 
alterius, iſque primus inveſiitus fuerit: Et poſt 
eum prius acquirens: Quaeritur ner potior? 


LIENATIONE facta et ex ea refignatione, fi poſtez 
2lius emptor vel aliter acquirens, ex poſteriore reſig- 
natione prior inveſtitus fuerit, et poſt cum prior acquirens 
fucrit, etiam iuveſtitus ex priore reſignatione, haud imme- 
rito. Pngeritur, uter potior jure, et praeferendus fit ? 
© Dg ea ratione, apud auctores noſtros, n:l1l certi aut ex- 
ped'iti juris reperitur: Quibuſdam quidem, qui prius 1nvel- 


c it us 
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* titus eſt, licet ex poſteriore reſignatione, potior videtur; , 
« ea ratione ſubnixis, quod ubi jus per varios gradus perfici- : 
« tur, aut ex pluribus partibus integratur, is pracferendus fit : 
« qui per reliquos gradus in ſummum prior innititur, et ex 4 
« omnibus partibus jus integrum et completum nanciſcitur; 

* nec enim in certamine equeſtri qui ſtatim a carceribus per- 18 
« incitaris, impetu alios praetervolat, brabeum conſequitur, 5 
% fed qui totum emenſus curriculum primus ad metam decur- 5 
bir | | 4 

« VERIvs tamen eſt, et conſequens 11s quae ſuperius dil. j 
« ſeruimus, primum reſignatarium licet poſterius ſaſitum, 1 
jure potiorem eſſe; et poſterius acquirentis jus nullum er 8 
te jrritum eſſe; utpote a non habentibus poteſtatem profectum. 4 
« Sum mus quidem eſt diligentiae favor, et vigilantibus jura 1 


“ {ubveniunt: Ac quod de li Cacſaris fœlici et omuia vin- 
“ cente induſtria exemplari, proditum eſt iſto verſu. 


Nil actum credens, dum quid ſupereſſet agendum. 


& Ip in jure aſſequendo, et ubi de eo diligentia certatur, 75 
e locum habet: Sed in iſta ſpecie, tantum abeſt ut ſecundus IS 
« refignatarius, prior jus conſummatum adeptus fit, ut nec 4e 
„ ullum habear vel habere potuerit, vel ab alienante vel a Þ , 
* domino direQo : Alienans, ſiquidem domino utili per ahena- . 
4 tionem et reſignationem in rem primi acquirentis, penitus * 
* exutus, nullum habuit quod in ſecundum transferret; 4 
jauxta illud etiam pueris notum et inter ludentes tritum, ”y 
Qui nihil habet, nihil dabit, et juris prudentiae principium et Þ 
* rezulam, Nemo pote/t transferre in alium plus juris quam ipſe 15 3 
„habet. . : TY 

Nx magis ex alterutra reſignatione, in favorem vel « 1 
* ſecundi reſignatarii, penes dominum directum jus aliquod oo 
erat, quod in ſecundum transferret; cum enim prima re- 14 x 
* ſignatio in rem et favorem tantum primi acquirentis fuerat, « x 
& ct limitata cauſa producat tantum limitatum effectum; ex 4 f 
ca reſignatione, nec ſecundo reſignatario nec alii nil pri- « @ 
ori pracdium dari potuit : Ex ſecunda vero reſignatione, Wc; 
cum fit prorſus caſſa et inanis facta, ſcilicet ab alienantc "I 
* prius deveſtito, et qui nullum jus haberet quod refigrarct ; « q 
* ex co nullum jus erit penes dominum directum quod « 51 
6 transferret in ſecundum. xe a Io 

« Hinc eſt quod reſignatione facta, haud dubii juris eſt 2 
& vaſſallum ſubfeudum et praedium de ſe tenendum alii non F «< 5 
% poſſe diſponere ; cum igitur jus inferius, et ut loquimur 1 | 


« Baſſum dare nequeat, an adhuc penes cum erit jus et 70 
| | «c 5 
| A, deltas 
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«© teſtas per novam alienationem et reſignationem, praedium 
« alteri concedendi, ut jus majus et — et de domino 
* ſuperiore tenendum conſequatur ? Obſtante juris regula, 
(Cui won licet quod minus eft ei quod majus eſi non licere. 
Cu pracdia acquiruntur per reſignationem, eorum 


« dominjum non ſtatim et inſtar boleti emergit, ſed per va- 


« r10s gradus conſtituitur et elaboratur: Ii vero ſunt, ut pro- 
«« prietarius et qui utile domiuium habet alienet, ut deinde 
« vel ipſe vel (quod plerumque fit) ejus procurator, jus ſuum 
c et dominium in manus domin1 direct reſignet; adhibito 
. notario et inſtrumento reſignationis in favorem acquirentis 
« confecto : Utque {uperior praedium non jam vaſſalli, ſed 
« cujus jus penes Ipſum eſt, diſponat charta tua, addito man- 
« dato de reſignatario inveſtiendo, vulgo praecepto ſaſinae; 
« et demum ex eo, acquirens inveſtiatur: Per priores iſtos 
« gradus deveſtitur alienans, fed in gratiam et in rem acqui- 
« rentis ; per poſteriores inveſtitur acquirens; quemadmo- 
« dum autem, ubi ſcala adeo anguſta eſt, ut per gradus ſin- 
« oulis tantum aſcenſus fit, prioribus gradibus per aliquem 


« ve] occupatis vel ſublatis, in ſuperiores inniti nullus nec 


&« ſeparatur nec conatur; haud ſecus in fenda acquirendo, ex 
e iſta graduum ſerie, prioribus, quihus alienans dominio et 
jure ſuo nudatus eſt, ſed in primi acquirentis gratiam, per 
eum occupatis ; alteri poſterius acquirenti, in ulteriores 
« gradus penetrandi, nec ſpes nec locus relinquitur: Exin- 
ce de de jure acquirendo et diligentia, fruſtra certamen el- 
* ſet, praedio per priorem reſignationem reſignatario adeo 
« affecto et addicto, ut alterius eſſe nequeat. 

Ap hec cum duplex fit reſignatio prædiorum, vel ad 
« remanentiam, vel in favorem ; utriuſque quoad reſignautem 
idem et par eſt effectus, ut deveſtiatur . et quod 
<« ejus fuerat dominium utile, ejus clle deſinat, et penes ſupe- 
<« riorem et in ejus manibus collocetur: Utroque caſu domi- 
nium utile cum directo e veſtigio coaleſcet et conſolidatur; 
* ſed co diſcrimine, quod ubi reſignatio fit ad remanentiam 
ce et in rem ipſius domini, conſolidatio 1d operatur, ut tam 
c utile quam directum dominium penes dominum fit, fed ut 
* ſuum nec divellendum; ubi vero reſignatio fit in favorem, 
% dominium utile ita tranſit, ut interea cum directo con— 
« junctum, penes dominum ſuperiorem fit; ſed ea lege et 
modo ut reſignatarium inveſtiat : Niſi enim dominus eller, 
« et etiam utile haberet dominium, nec id charta ſua dare 
e poſſet: Quod et ex ipſa chartarum ex reſignatione ſtylo 
manifeftum ef ; nam lis dominus directus terras dilponit, 
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non ut amplius alienantis, fed quarum jus ad alienantem 
pertinuerat, et per reſignationem tranſlatum et collocatum 
eſt in manus ſuas, fed ligatas ea lege pro novo ſcilicet 
infeofamento acquirenti dando. Ex his ſequitur, vaſſallum 
per refignationem five ea {it ad remanentiam five in favo- 
rem, pariter diveſtitum; et poſt alterutram, in <jus 
fraudem, nec honeſte nec utiliter alienare poſſe. 

„% ACCEDIT, quod haud pridem in mores noſtros irrepfit, 
et iſte apud alias gentes frequentior, ut inveſtitura in uſum 
et rem alterius quam inveſtiti: Si igitur alienatio hat do- 
mino directo, fed in rem et uſum alterius, et ex ea reſignatio 
facta ſit ad remanentiam, iſto caſu haud ambigendum, 
alienantem fruſtra alienare in fraudem uſuarii, in cujus rem 
et uſum prædium domino directo alienatum et ſurſum red- 
ditum fuerat. Nec magis dubitandum eſt, et ea reſignatione 
que fit in favorem, alicnanti ademptam omnem alienand! 
poteſtatem: Nam utraque refiguatio fit in manus ſuperioris, 
ſed in rem alterius; et iſta quæ fit in favorem pariter 
transfert prædium in domini manus, quodam modo ad re- 
manentiam, et apud eum remanſurum, donec ex lege 
fiduciæ, quæ in reſignationibus contrahitur, reſignatarius 
inveſtiatur, | | 

* DeMuM, reſignatio adeo ſolennis et in rem, et dominii 
ab alienante tranſlativa eſt, atque in ea tot acctus inter- 
veniunt, tam alienantis qui reſignat, quam domini direct! 
* reſignationem admittit, et jus penes ſe tranſlatum re- 
ignatario reddit, tradito ſymbolo ip fidem et archam in- 
veſtituræ ſubſequuturæ; intervenientibus etiam notario et 
teſtibus; ut reſignante mortuo, defunctis etiam tum domino 
directo, tum reſignatario: Reſignatio tamen ejuſque vis 
et effectus haud intercidat et evaneſcat; nam et lis caſibus, 
inveſtitura a domini directi ſneceſſoribus, reſignatario aut 
ejus hæredibus, vel ab eo cauſam habentibus, dari debet. 
Ea argumenta ſunt, per reſignationem dominium utile ab 
alienante diſcedere, ita ut in ſuperiorem transferatur, et 
cum dominio directo, cui interea unitum eſt, tranſeat; 
nedum ad domini heredes, ſed ad ſucceflores quoſlibet 
ſiagulares. Exiſtis omnibus, que ut de re et queſtione 


tanti momenti prolixius difcerptata ſunt, manifeſtum eſt 
alienant1 per reſignationem diſſaſito, nullam vel joris 
umbram vel veſtigium ſupereſſe; et alicnationem, et ex ea 
reſignationem, ſi quam poſterius fecerit, et inveſtituram 


etiam priorem ea, quæ ex priore reſignatione ſecuta eſt, 
| | „ jinutilem 
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„ inutilem et nullam eſſe; ut a non habentibus poteſtatem ; 
cc 1 annullandam actione reſciſſoria, quæ nobis, reductio 
« dicitur. | | 


Queſtio Quinta. 


An is qui in Dominium directum fucceſſit Titulo 
ſingulari, teneatur Acquirentem in Vaſſallum re- 
cipere ex Reſiguatione in manibus auctorig. 


„EAN eo quod ſuperius dium eſt, dominium ſcilicet utile, 
1 ex reſignatione jn manus ſuperioris ſurſum redditum, 
cum dominio directo, ad ſucceſſorem in eo etiam ſingularem 
© tranſire; ea ſuboritur gua/iio, An ſucceſſor ſingularis 
« teneatur acquirenti, vel ejus hæredibus, dominium utile a 
directo ſejunctum reddere ? et ſi renuat, quod juris remedi- 
* um iis competat? Nulla ſiquidem inter dominum directum, 
qui ex reſignatione terras, quoad dominium utile, in manus 
« ſuas recepit, interceſſit neceſſitudo cum ſucceſſore, qua eum 
repreſentet ut heres, aut alio titulo univerſali; aut ex 
* fiducia, que in reſignatione intervenit, ſidem ejus liberare 
teneatur. Nec magis negotium ei fuit cum reſignatario; 
vel ullus, quo obligetur, vel contractus, vel quaſi con- 
«« tractus. | | | 

© SED preter perſonales, ſunt aliæ etiam obligationes in 
rem, quibus res ipſa ſubjacet, et qui eam nanciſcitur ſeſe 
* ſubjecit: Sic qui adipiſcitur prædium ſervituti obnoxium, 
* licet ejus dum acquireret nulla mentio aut exceptio fuerit; 
e patientiam tamen, et quz ex ſervitute debentur, præſtare 
* tenetur. Idem de anuuis redditibus, et pactis de retro- 
vendendo, et retractibus ſeu reverſionibus, et lege commiſ- 
ſoria dicendum : Res enim ſemper tranſit cum ſua cauſa et 
« onere; nec alio aut pinguiore jure ſucceſſor utitur, quam 
eo quod deceſſor aut auctor habuerat. Ea autem eſt cauſa 
* dominii directi, ut quandocunque dominium utile per re- 
« ſignationem cum eo conjunctum eſt, qui eam receperit, vel 
© cjus ſucceſſor etiam ſingularis, gravatus fit reſiguatario et 
* ejus ſucceſſoribus dominium utile reſtituere. : 

« $1 id facere cunctetur vel renuat dominus directus, in 
© prompto remedium eſt; ut ſciz. coram ſenatu cen collegio 


judicum in cauſis civilibus ſupremo, actio ſummaria intente- 


5 tar, et exhibito inſtrumento reſignationis, et js 
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charta et inveſtitura auctoribus conceſſa, petatur juxta eam 
novam fieri reſignatario vel ejus hæredi, ſententia lata; 


ſi dominus directus haud pareat, ſed adeo contumasx fir, 


ut rebellis et exlex denuncietur banno publico, et cornu 
pro tuba inflato ut moris eſt, quod ideo cornuano apud nos 
dicitur; demum juſſa et mandato Senatus, cancelJarii 
director præceptum ſaſinæ diriget pro reſignatario, vel ejus 
herede inveſtiendo, ita ut de domino directo tencant, 
nec vaſſallus jure ſuo fraudetur, nec dominus ſuo etiam 
culpa ſua decidet; mulctandus tamen ob pervicaclam et 
rebellionem, bonis omnibus mobilibus tam rebus quam 
nominibus regi caducis; quod eſchetam vocamus. 

<« IsTa ſunt intelligenda de prædiis quæ de ſubditis tenen- 
tur; rex enim ct Quzſtores regii, quique alii ei a rationibus 


ſunt, id quod juſtum eſt haud gravate facere præſumuntur. 


Quæſtio Sexta. 


An Superior nedum Reſignatarium ejuſque Hare- 


des, Ceſſionarios inveſtire teneatur ? 


heredibus recipiendis, excipit iſta de aſſignatis, fic 
eſſionarii (ſed parum Latine) apud nos dicuntur; omnia 
autem jura, moribus noſtris, cedi poſſunt, de quibus inveſti— 
tura haud ſequutura vel nec dum ſecuta eſt; ſi igitur 
alienatis prediis, et ex alienatione reſignatione ſecuta, ac- 


On ESTIONE M præcedentem de reſignatario ejuſve 
c 


quirens ea et jus ſuum per alienationem et reſignationem 


ſibi quæſitum per ceſſionem in alium tranſtuierit : Quæri- 


tir, An dominus directus ceſſionarium recipere teneatur? 


Et quidem extra quœſtionis aleam, videtur recipiendum 
elſe; alienatio etenim tam acquirenti quam hæredibus et 
aſſignatis ejus facta eſt: Nec minus in eorum favorem re- 
ſignatio a domino ſuperiore admiſſa eſt. Tenendum tamen 
eſt ceſſinarios recipere dominum directum haud teneri; 
feudum ſiquidem beneficium dicitur, et beneficium nec 
invito nec ab invito datur et exprimitur; interque feudi five 
eſſentialia ſive naturalia illud eſt, ut domino inconſulto nedium 
z1rvito dari nequeant: Nam feuda, initio et jure primævo, 
dabantur a dominis, viris militaribus et fibi devotis, ob 
hdem et virtutem bellicam, tam ipſorum compertam, quam 
poſterorum præſumptam, juxta illud poetæ fortes creantur 
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fortibus et bonis, &c. Licet autem ſeculo degeneri, feuda 


etiam degeneraverint, ut inſtar patrimonialium fint, et 


feuda in ipſis feudis deſideres; tamen fere uhique illud 


retinet, ut pro vaſſallo et veteri cliente, novus et extraneus 
non poſſit obtrudi; etiam iſto tempore quo bellum, ut ait 


Eunius, magis cauponatur quam belligeratur, et mercenario 
milite conducitur, et dolo magis quam virtute geritur. In 
Gallia, et aliis haud multis regionibus, ubi favore commercii 
(qui ſummus eſt) conceſſum eſt feuda alienare, id fit eo 
temperamento, ut pro recognolcendo et laudando domino, 
compoſitio, ut loquimur, et laudimia domino directo pendi 
debeant, certa parte pretii in 1d deciſa, et legibus definita. 
Cæterum apud nos, feuda de domino tenenda, niſi dominus 
conſenſerit, fruſtra (interdum haud 1mpune) alienantur; fi 
militaria ſint, et cuſtodia, et maritagium hætedis, ad domi- 
num pertinent: Nec adhuc parum refert qualem dominus 
ſibi aſciſcat vaſſallum. Aliarum enim rerum, juxta juris 
regulam, duo non poſſimt eſſe domini in ſolidum, in feudis 
vero duo ſunt domini ct perpetui, ſed dominio diverſo et 
diſpari; ita ut penes ſuperiorem, directum; penes vaſſal- 
lum fit wile; et utrique ex eodem fundo fructus fint et 
proventus, ili quidem naturales, directo vero civiles et 
obventiones ; exiſta, ut fere omni commumone, plerumque 
naſcitur quæſtionum et litium ſeges, de warda, maritagio, 
non: introitu et aliis obventionibus, que cedunt domino 
directo: Ut igitur litibus et rixis obviam eatur, et de do- 
minii ſu fructibus mature et officioſe (ut par eſt) ſatisfiat, fi 
mutandus ſit vaſſallus domino directo, cavendum eſt, ne pro 
viro probo et bonæ indolis, moroſum et dyſcolum; et pro 
devoto et cliente, potentiorem et tantum non adverſarium 
vanciſcatur. Eis de cauſis nec injuria, domino ita con- 
ſultum eſt, ne invitus vaſſallum novum et incommodum 
habeat. 

«Nec obſtant quae ſuperiis dicta ſunt, dominum ſciz. reſig- 
natione in ejus manus facta, in favorem et in gratiam acqui- 
rentis et ejus haeredum et aſſignatorum; eo ipſe conſentire, 
ut acquirentis tam haeredes quam aſſignatos in vaſſallum 
recipiat; verba enim iſta tam in alienationis quam in reſig- 
nationis inſtrumentis, intelligenda ſunt civiliter et ſecundum 


ſubjectam materiam, ſciz. ut reſignatione faQta reſigna- 


tarium et hacredes ejus inveſtiat (hacres enim in jure cen- 
ſetur eadem periona cum defuncto) ceſſionarium vero i ſibi 
viſum fuerit: Imo fi reſignatarius inveſtitus fit charta ipſi et 
haeredibus et aſſignatis conceſſa, feudo mulctatur, ft militare 
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ce fit, et vaſſallum in feudo vel de ſe vel domino tenendo, ſiue 
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domini conſenſu, inveſtiret. 

« Cum quac ſint alienationes, altera reſignatario, altera 
ceſſionario, una autem 1nveſtitura ; Si dominus aſhgnatum 
ex ceſſione inveſtire paratus fit, ſupervacuum eſt quacrere, an 
unum aut duplex laudimium domino ſolvendum fit; cum 
domino integrum et penes eum arbitrium fit vel haud 
admittere, vel quibus convenerit conditionibus et laudimiis 
eum recipere ; et {1 dominus per compendium, ceſſionarium 
brevi manu recipere velit, charta et ex ea ſaſina ei tradita ; 
haud invidenda videntur domino laudimia, quae conſequere- 
tur {1 longiore et operoſo circuitu nec modicis ſumptibus, 
charta et ſaſina reſignatario tradita, et reſignatione in gra- 
tiam ceſſionarii, et ex ea repetita 1terum charta et falt 
aſſignati inveſtitura abſolvenda eſſet. 


De reſignationibus a domino directo acceplatis, An 


deveſtiant ręſignantes 


UPPOSITIO in facti ſpecic, vaſſallum feudi militarts il- 
lud vendidiſſe; et reſignatione facta per procuratorem 

ex mandato, inter alias clauſulas ſolenues in literis ſeu in- 
ſtrumento venditionis inſerto, et per dominum dire&tum ſen 
ſuperiorem recepta, coram notario et teſtibus, ut moris eſt, 
et de ea inſtrumento confecto; ſed poſtea diem obiiſſe, re- 
licto hacrede impubere, emptore nondum inveſtito: Of- 
ritur, An cuſtodia et maritagium haeredis venditoris, domi- 
no directo obveniant et debeantur? Haud inficias eo utriul- 
que partis patronis haud deeſſe argumenta; nec ea quidem 
levia ; ſed omnibus ultro citroque perpenſis, negativa ve- 
rior, et juri et aequitati magis videtur eſſe conſentanea : Eo 
tamen temperamento et cautela, fi omnia bona fide acta ſint, 
et dolus abſit, et omnis machinatio fraudulenta; venditore 
forte in extremis et morbo ſontico laborante, et venditione 


properata, ut fraus et fucus fiat domino inſcio, et commento 


ito fraudato iſtis et aliis dominii ſui fructibus, morte vaſſalli 
imminente, propediem obventuris; fi forte venditore et 
emptore amicis et colludentibus, et domino (ut fere magna- 
tes ſunt) haud ſatis attento, conſulto differtur et ſuſtinetur 
inveſtitura, ejuſque petitio, ut ancipiti dolo fruſtretur domi- 
nus: Cauſantibus, ſi praemoriatur venditor, eum penitus de- 
veſtitum; ſi emptor, eum nondum inveſtitum nec vaſſallum 


fuiſſe. | | 
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« Us1 igitur praedium venditum, et reſignatio in domini 
volentfs et acceptantis manum faRa eſt, nec ulla fraus, aut 
fraudis ſuſpicio ſubeſt, venditor dominio utili exutus et peni- 
tus deveſtitus eſt, adeo ut ad eum deveſtiendum, omnia ab 
eo acta ſint; ita ut nihil ſuperſit agendum : Nec ullum pe- 
« nes eum fit jus vel juris umbra ; niſi pacto inter eum et do- 
© minum convenerit, ut a reſignatione recedatur; quod ple- 
© rumque fit, cum ſupervenit alius emptor, et reſignatione facta 
„in ejus gratiam, novo emptori gratificatur dominus, charta 
et inveſtitura ei conceſſa; quod plerumque ſed parum ho- 
« neſte fit, non obſtante priore venditione et reſignatione: 
« Quo caſu poſterior emptor ſed pri mo inveſtitus, et jus plenum 
et perfetum conſecutus praefertur priori emptori etiam in- 
veſtito ſed poſterius: Prior enim tempore, quoad jus com- 
« pletum, potior eſt jure. 
« Cum igitur venditor quoad dominum et emptorem fit 
deveſtitus, et quoad ſeipſum active; nec enim, ita deveſti- 
tus praedio divendito, ex eo aliquid commodi aut emolu- 
« mentt poteſt conſequi, aut ulterius aliquid agere ut deveſtia- 
© tur; ſequitur eum defiifle eſſe vaſſallum, et deveſtitum eſſe 
« pafjrve ut ita loquar: Nec ex praedio, quod amplius haud eſt 
* ſuum, aliquid incommodi aut periculi, ipſi aut haeredibus 
« metuendum ; juxta regulam, pertes quem commoda, penes 
« eundem incommoda. Et e contra. | 

* 2. Argum. Secundo, 11 venditoris filius inveſtituram petat, 
« et coram inquiſitoribus patrem obiifle ultimo veſtitum et 
« ſalitum, et ſe ei hacredem efle in eo praedio aflerat, et ſen- 
© tentia ſeu veredicto quindecim-virali declarati petat; ei ob- 
« ſtabit exceptio feudum, a patre abdicatum in domini ma- 
* nibus eſſe, et ejus fidei commiſſum, ut emptorem in eo in- 
veſtiat, idque facere debere et paratum eſſe. 

25 3. Argum, Tertio, '£yoc bu doe Cc. uno dato alſurds 
« multa ſequumtur: Dato igitur vallallum, venditione et re- 
« ſignatione haud deveſtitum eſſe; hydrae inſtar, multa pul- 
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« Julabunt non tam incommoda quam abſurda, a ratione et e- 


« quitate aliena. Si enim repraeſentato pretio et feudo abdi- 
« cato, ct omnibus peractis quae facere debuerat aut poterat 
« venditor, ut jus ſuum in emptorem transferret, vaſſallus ad- 
« huc eſt; tune ex <jus aut haeredis delictis feudalibus et cri- 
« minibus ſi majeſtatis ſint, domino regi; fin etiam ſint in 
« dominum immediatum, domino ipſi feudum ipſum commit- 
tetur, aut feudi uſusfructus: Si venditor, aut ejus haeres, 
exlex, et per annum et diem rebellis fuerit; fi venditor re- 


ſignatione ſacta ſtatim morte praereptus fit, antequam emp- 
N cc ror 
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“e tor inveſtitus ſit, ſed pretio praecepto, aut cum emptori 
« debitor fuerat, fundo in ſolutum vendito, nec ulla vel ven- 
« ditoris vel emptoris aut domini culpa vel mora intervenerit; 
« creditores tamen venditoris pracdium, per licitationem aut 
& adjudicationem ſibi addictum et in ſolutionem datum conſe. 
« quentur; emptore et creditoribus ejus (ſi qui ſunt) fruſtra 
% quaerentibus ſibi legum praetextu deluſis, tam pretio quam 
« pracdio carendum; eo colore quod praedium tum venditum, 
« tum a venditore reſignatum, adhuc tamen penes eum et ejus 
« offibus haeſerit, ejuſque creditoribus et corum diligentiae 
« obnoxium. „„ 

* 4. Argum. Si, mortuo venditore, emptor a domino direc- 
« to petat inveſtituram feudi, per reſignationem in domini 
« mauibus exiſtentis ; ſed in favorem et rem emptoris, et qua- 
« ſi domini fidei commiſh, ut eum inveſtiat; et de reſigna- 
« tione conſtet, cum dominus inſtrumento ſubſcripſerit, aut 
“ juramento delato confeſſus vel habitus fit pro confeſſo reſig- 
« nationem factam et admiſſam, dominumn ut vaſſallum inveſtiat 
« cogi poſſe, explorati juris eſt: Emptore autem inveſtito, 


* 


A 


ce qua fronte vendicabit dominus cuſtodiam praedii et filii ven- 


4 ditoris, ejuſque maritagium, non-Introitum, aut alias ob- 
& ventiones ex obitu venditoris, cum vaſſallum habeat empto- 
c rem, et ei inveſtituram dederit praedii ut optimi maximi, et 
« quale ad venditorem pertinebat tempore reſignationis. Ad- 
« haec, jura iſta wardae, relevii, maritagi, et alia ejuſmodi, 
« 1deo introducta ſunt, ut vaſſalli haerede minore et per ae- 
« tatem officio et ſervitiis militaribus impari; dominus feudum 
ce ob ſervitia conceſſum, ea cauſa ceſſante, ad tempus quaſi 


«« condiceret et rehaberet, donec haeres ad legitimam aetatem | 


c pervenerit: Et cum uxores apud viros ſacpe uxorios pluri- 
„mum poſſent, domini multum intereſt, ex qua familia uxo- 
« rem ducat, ne forte domino iniquior aut inimica ſit: Eae 
autem rationes ceſſant emptore inveſtito; viro ad ſervitia 
6 militaria parato et idoneo: Nec refert quam uxorem ducat 
* filius venditoris, qui nec «ſt, nec futurus eſt domini vaſſal- 
et Ius. | 

6 OM1ss1s aliis quae pro iſta ſententia cumulari poſſent ar- 
« gumentis: Quae pro adverſa ſunt (quam poſſum paucis) per- 
ſtringam et diluam. Primum et in jure fere unicum eſt; 
« {| venditor adhuc vaſſallus nec deveſtitus eſt, ex ejus morte 
6 cuſtodiam, ſi infra aetatem legitimam eſt, et ejus marita- 
« gium ad dominum pertinere, conſequens eſt: Antecedens 
c autem verum eſſe, et venditorem haud eſſe diſſaſitum ita 
„ arguitur; penes deveſtitum nullum reſidit jus vel juris veſti- 
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« gjum, quod alienare, aut in alium transferre queat; nemo 
ſiquidem plus juris in alium transferre poteſt, quam ipſe ha- 
&« het; venditorem vero, venditione celebrata et reſignatione 
« ſecuta, non ſolum de facto alienare, ſed in ſecundum emp- 
« torem, jus etiam nec inutile aut inane transferre poſſe, ex 
eo liquet ; quod ſecundus emptor (ut ſuperius attigimus) ex 
e reſignatione in ejus gratiam, licet poſteriore, tamen inveſti- 
« tus, potior erit primo etiam inveſtito, {es poſterius: Et ab 
“eo {1 poſſideat, praedium vendicabit et evincet. | 

*ACCEDIT Cragi noſtri, juris communis et patrii confultiſſi- 
« mi, ſeu opinio ſeu auctoritas; ubi enim quaeſtionem iſtam 
« (et ſatis prolixe) diſceptavit; in eam ſententiam non tan— 
« tum propendere, fed pedibus iiſſe videtur, vaſſallum, reſig- 
e natione tam ab eo facta quam a domino accepta, haud de- 
« veſtiri. | 

„AHA EC, quemadmodum natura, materiam forma quae 
ce jnerat, nunquam privat aut exuit, niſi nova accedat; haud 
© fecus, jura nulli jus adimunt niſi alteri quaeratur. 

SED reſponſio in promptu ell; primo enim, illud quod 
« ſupponitur pro fundamento, viz. Secundum emptorem primo 
« inve/tutum, priori paſteriuis inveſtito potiorem eſſe, haud indu— 
« bitatum aut extra quaeſtionis aleam eſt. Et Cragius nullibi 
« quam in ifta diſceptione magis perplexus aut minus ſibi con- 
« ftans: Fatetur tamen, de eo fundamento moribus noftris 
e variatum: Et Cragio, David M*Gilleus regius Advocatus, 
vir laudatiſſimus, ab eo ibi et alibi cum maximi houoris 
&« pracfatione laudatus, opponitur: Et ejus non tantum ſenten- 
ce tia, ſed ſenatus. conſultum et auctoritas rei judicatae, cujus 
« ibi mentio fit; qua, M Gilleo patrocinante; ſecundi empto- 
« ris inveſtituram licet priorem, primo emptore agente actio- 
« ne reſciſſoria, nullam et irritam eſſe judicatum eſt; quia a- 
* fljenatio facta fuerat a venditore deveſtito et non habente 
e poteſtatem. 05 5 

«© HOPAUS etiam juris noſtri peritiſſimus; ſed (ut pleriſ- 
ce que, videbatur) ni miae et captioſae ſubtilitatis, atomum et 
„ pun&um diſtinguere videtur : Ait enim, ſi vaſſallus ex alie- 
* natione et reſignatione deveſtitus, dederit ſubſeudum de fe 
e tenendum, id irritum fore, utpote conceſſum a non habeute 
© poteſtatem; fin autem dederit feudum de domino tenendum, 
* et dominus ſecundum emptorem primo inveſtierit, aliena- 
* tionem et inveltiturain valere; et inveſtitum priori empto- 
© ri praeferendum. Quomodo autem penes venditorem jus et 
* poteſtas fit dandi jus nobilius, et feudum de domino tenen- 
dum; eidem autem deſit poteſtas dandi jus inferjus et feu- 
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„ dum de ic tenendum, intellectu nedum explicatu difficile 
« eſt; et Ocdipo eget, Sed dato nuuc moribus noſtris in fa- 
„rem diligentiac, ſecundo emptori, qui praedium bona fide 
“ eomparavit et ſibi vigilavit, jura ſubvenire; et diligentia 
« praevertentem, ct jus conſummatum adeptum, priori em- 
«« ptori praeferendum; non ſequetur tamen venditorem quoad 
„ dominum adhuc vaſſallum eſle, nec deveſtitum quoad alios 
« effectus, et eos praeſertim, ut dominus, venditore vivo aut 
* mortuo, ex ejus perſona, aut morte nihil commodi, aut ob- 
« ventiouis petere aut conſequi poſſet; cum feudum non tan— 
« tum alienarit, ſed a ſeſe penitus abdicarit, domino conſen— 
“e tiente, et feudum, per bacilli traditionem, ſolennis in reſig- 
«© nationibus ſymboli, recipiente; ſed ut emptore traderet; et 
« dominus confeſtim et unico contextu, per dicti ſymbol tra- 
«© ditionem, emptori feudum reddere inveſtituram concedere, 
5 f1 ſuperſtes fit; {tn fato functus, ejus haeredi, juris remediis 
4 compelli poſlit. | 

« 2dum, Argumentum eſt, ah incommodis, jiſque haud pau— 
cis quae contrariae ſententiae aſſertores urgent. 19920, Ex- 
e aggerant; eo temporis interſtitio inter reſignationem vendi- 
„ toris et emptoris, inveſtituram (quod, emptore negligente 
& aut moriente, lncertum dictu, quam diuturnum futurum ſit) 
« dominium directum interea ſterile et effoetum fore; feud 
& cuſtodiam, maritagium, et alios domini iſtius fructus et e- 
« molumenta, ſi ex perſona venditoris haud obveniant, quia 
% yaſſallus eſſe deftit; ex perſona emptoris haud ſperanda; nec 
% enim unquam fuit, nec certum eſt an futurus {it vaſjallus ; 
% ſiquidem muta cadunt inter calicem ſupremagque labra : Porro 
& cum nec alienationis iuſtcumentum nec lp prafer ohr penes 
“ dominum fit, ſed illud penes emptorem, iſtud penes tabel- 


e liones, homines iſto ſeculo lubricae et ſuſpectae fidei ; in 


ſuſpenſo et incertum fore, utrum dominus fit venditori an 
„ emptor1; et colludentibus facile eſſe utrum velint, et prout 
C ere ſua et ſibi commodum fuerit, domino vatiallum obtru- 
& dere, celatis inſtrumentis aut deletis. 
* AD iſtud argumentum, haud reſpondebo, quod vulgo 
dicitar, incommodum non ſolvere argumentum nedum jus: 
Sed oſtendam, caſu ſuppoſito, quae ſupra memorata ſunt, 
* non ſequi ivcommoda: Nec enim verum eſt dominium 
«« directum interea 10unle et infoecundum fore; nam aliena- 
tione et reſignatione facta, quae non tam jus elit quam via 
ad jus, Jicet emptor jus in re et completum ante inveſticuram 
* haud nanciſcatur ; ex alienatione tamen jus habet ad rem; 
{© et ex reſignatiout recepta a domino directo jus in re inchoa- 
% tum; 
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tum; {ed adeo efficax, tam quod dominum quam reſigna- 
tarium, ut ft venditor dolo malo alii vendiderit, et domi- 
nus directus dolo affinis fuerit, ſecundum emptorem inve- 
ſtiendo, neutri impune fit ; ſed actio detur primo emptori 
contra venditorem ex empto: Et ſi inops fit, et contra 
cum actio inanis futura ; datur adverſus dominum ex /tellige 
natu et dolo, pro damno et intereſſe: Imo cum reſignatarius 
recipendae inveſtiturae in ſpe proxima ſit, et ſpes radicata 
in jure multum operetur, 1. nulla domini mora aut cuncta- 
tio ſit, habetur pro inveſtito, quoad domini com moda et 
obventiones: Quando enim ſtat per eum, cujus intereſt, 
aliquid fieri ne id fiat, habetur pro facto et impleto: Si igitur 


reſignatarius moras nectet inveſtituram petat, terrae erunt in 


non introitu, et eo durante dominus fructus conſequetur; 
et ſi moriatur, cuſtodia et maritagiuni haeredis et ex haeredis 
rebellione, uſusfructus, fi per annum in ea perſtiterit, et 
aliae id genus obventiones, ad dominum directum perti— 
nebunt: Haud ſecus quam fi defunctus fuiſſet inveſtitus. Et 
que madmodum mortuo vaflallo, ejus haeres etiamſi hae- 
reditatem non adierit, imo repudiarit, pro inveſtito habetur, 
eatenus ut domini fructus et emolumenta obveniant, v. g. 
non-introitus, maritagium, et ex delictis eſchetae, ſeu ca- 
duca, et privatio vel feudi vel uſusfructus; nec enim ejus mo- 
ra aut culpa non petendo inveſtituram domino obeſſe debet: 
Non abtimili ratione, reſignatarius, ubi de domini com modo 
agitur, pro vaſſallo cenſetur; ſi per eum ſtet quo minus ſit 
vaſſallus. Quod de incertitudine objicitur, facile diJuitur; ſi e- 
nim terrae non tenentur de domino rege, ſed de alio domino, 
ſibi dominus cavere debet, et tuo periculo ſi ſecus faxit, fi- 


bique imputatur; nec fere evenit aut contingere poteſt, 


ut dominus aliquid detrimenti capiat; vaflallus enim do- 
mino invito haud obtruditur ; et ante re!1pnationem cum 
domino, tranſigitur de Jaudimiis, et ſi quae alia ab emp- 


tore praeſtande ſunt domino, ut ab omni periculo et 11- 


com modo ſecurus fit. Non diffiteor longe aliam ratio— 
nem eſſe domini regis; cum enim pater patriae fit, nec 
fit e dignitate ſua cauſari aliquem ſubditis ſibi iniquum aut 
infenſum; nullo delectu aut diſcrimine reſignationes recipit, 
per cos quibus eam provinciam demandavit. Adhaec, 
principes de rebus publicis ſolliciti, privatis ſyperetſe ne- 
queunt ; et viris clariſſimis, qui a rationibus ſunt (utcun— 
que impigris et ſed ulis) baud mirum eſt, ſi aliquando im- 
ponatur; ſed fraus deprehenſa punitur: Et lege conſultiſ- 


ſima ſtatutum, regis miniſtrorum incuriam et negligentiam, 
; | 
regi 
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&« regi haud officere : Nec difficile adhibere remedia quibus 


& fraudibus et incom modis obviam eatur, et inter alia illud el. 
& ſet haud ſpernendum, ſi reſignatione facta inſtrumentum re- 
« ſignationis ſtatim conficeretur, ſubſcribentibus etiam tam 
&« reſignante quam reſignatario, et apud cameram rationum 
& deponatur; alioqui reſignatio habeatur pro infecta; fic e- 
© nim conſtabit refignationem celebratam, et incommoda 
ee ſypradicta ceſſabunt. Interea, quae pro negativa diſſerui- 
& mus, intelligi velim, ſi compertum fit reſignationem 
& factam, nec fraudem ſubeſſe, eo caſu; quia omne jus a re- 
ce ge ut juris fonte profluit ; et fi ſcriptum fit, ſanxit; ſi mo- 
cc ribus introductum permiſit, et quaſi tacito conſenſu firma- 
& vit; quod in alios ſtatuerit jure uti debet. 895 
«© Cum Deus nobis haec otla fecerit, aut fieri permiſerit, 
ce ſtacueram ea utcunque oblectari id genus exercitationibus; 
* et comperto queſtionem in foro ventilari, videbar mihi o- 
„ perae pretium facturus, f1, in caſu arduo, exitus dubii et 
„ ancipitis, et quicunque demum futurus fit magni momenti, 
& quid juris {it diſpicerem; et quid meae eſſet opinionis di- 
& cerem: Id feci eo animi candore, ut nec in regem ſtudio, 
& quod mihi ſemper maximum fuerat, nec alio affectu tranl- 
* verſum rapi, mihi permiſerim; licet in cauſa ſimili etiam 
« res mea ageretur; nec ſocero, nec vitrico, nec aliis ulti- 
« mus haeres ful ; nec aſſentatione, ut aliis artibus ab aliquo 
* opes eblanditus aut adeptus ſum nec munus : Antequam e- 
“nim ad munera, eodem quo nunc mihi ereptum eſt 1mpe- 
tu, et ab n{dem raptus ſum tantum non invitus, et eorum 
5 quae mihi acciderunt praeſagus, Deo largiente, et indu- 
« ſtriae la borioſae et innoxiae, et alienis haud inhianti, fa- 
vente, fui, et adhuc ſum ſuperior et dominus directus haud 
Kunius vaſſalli. Sed cum iſta animo agitarem, immo pre- 
ſcripliſſem, haud auimo praejudicandi, nedum ſugillandi 
ampliſſimi ſenatus ſententiam, incertus quaenam futura eſſet. 
Sed ne animus negotiis aſſuetus, immo ab ineunte aetate 
innutritus, nunc ignobili otio et deſidia torpeſceret: Tau 


ſecundum actorem regis donatarium. 


S. In this Latin Treatiſe of fix Queſtions with an Appen- 
dix, the Author ſeems to have more intended a ſpecimen of 
his Latin than of his good Law: For all along he ſeems to 
hold, that a Vaſſal reſigning in favorem, and the Superior ac- 
cepting, the Vaſlal is eo ip/% totally denuded : And that if 
he ſhould grant a ſecond Reſignation in favorem, and this ſe- 

| cond 


dem mihi nunciatum eſt, ſcnatum pro affirmativa judicaſſe, 


* 
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cond ſhould be firſt infeſt; yet it ſhould avail nothing. © Sed 
« yerius videtur contrarium : Cum ſi forte idem reſignans in 
« fayorem alterius reſignaverit; et hic prius inveſtitus fuerit, 
« praeferetur primo reſignatario: Quod certiſſimum argu- 
« mentum eſt, jus radicalè penes reſignantem eſſe, donec ejus 
« reſfignatarius, five primus, five ſecundus, five tertius inve- 
« ſtitus fuerit.“ | 

Bur this is not the only Miſtake, though the fundamental 
one, which the Author falls into in this Diſcourſe ; where, 
among other things, he cenſures Sir Thomas Hope's Opinion, 
That where a Reſignation is made and accepted, the Reſign- 
er cannot grant a baſe Infeftment, though clad with poſſeſ- 
ſion in prejudice thereof. And yet if, after this Reſignation 
made and accepted, he ſhould make a ſecond Reſignation, and 
the ſame ſhould be accepted in favours of another Party; 
this ſecond Reſignatar, if firſt infeft, would be preferred. 
Which Opinion, our Author alledges to be too ſubtile, and 
charges with this Abſurdity, of allowing the Reſigner a Power 
to give a jus nobilius, et feudum de domino tenendum; when he 
hath not the Power to give jus inferius, et feudum de fe tenen- 
dum: And fays, That this is iutellectu nedum difficile, et Oe- 


« dipo egere. Whereas Hate gives his Reaſon very clearly in 


one Word; that where the Religner reſigns, and the ſame is 
accepted by the Superior, there is duplex actus; viz, That of 
the Superior, as well as the Deed of the Reſigner; which 
may juſtly be thought to incapacitate the Reſigner from gi- 
ving a bale Infeftment. * But in the other Caſe, tho? there 
be the ſame duplex actus; yet the ſecond Reſignatar havin 
both in his favours, and firſt completing his Right by Infeft- 
ment, ſhould be preferred. And this 1s ſo reaſonable, that 
I ſhould incline to be of Hape's Opinion, were it not, that, 
according to the Analogy of our Law, a baſe Infeftment clad 
with Polleſſion, ſeems to plead the Preference, notwithſtand- 
ing of a prior Reſignation made and accepted, where no In- 
feirment followed: For the Saſine being the Tradition, per- 
fects the Tranſmiſſion ; and the poſſeſſion upon it, makes it 
ſufficiently public. | | 


Retention, 


N. Ruaeritur, IN the Caſes of Compenſation (mentioned 

5 in the Queſtions ſecond and third anent Compen- 
ſation in the Letter C) If at leaſt the Defender may pretend, 
that he ſhould not be in worſe Caſe, than if the Aſſignation were 


not 
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not made ; and therefore ought to have Retention uniil his 
Debt be liquidate ? It is anſwered, That there is no Ground 
for Retention, but the Defender ought to have done Diligence 
to affect the Debt due to him; which he might have done by 
Inhibition upon the Dependence, or by aſſigning his Action, 
to the effect Arreſtment might have been made in his Hands 
of the Debt due by him. : 


S. Tuis depends upon the ſecond and third Queſtions of the 
Title 8 And plainly, Retention ought to he re- 
fuſed, as the Compenſation there is rejected. 


Retonurs. 


N. IF the Sheriff-clerk, and Sheriff of the Shire, to which 
the Lands are unite, may not give Saſine, and will be 
liable to anſwer in capiends ſecuritatem for what is contained in 
the Retour, as to both Lands ? | | 
S. WEN Lands in one Shire are united to Lands in ano- 
ther, the Sheriff or the Sheriff-clerk of the Shire giving Sa- 
{ine at the Place of Union, will be liable upon the Clauſe 
capiendo ſecuritatem for all contained in the Retour. 


 Retoured Duty, 


N. AN Annudlrent of one Hundred Pound Sterling, being 


given out of a Barony, for a Sum of Money lent to 
a Baron upon that Surety, to be holden of the Superior: 
Puaeritur, If the Barony, being of a conſiderable Rent, fup- 
pole nine thouſand Merks per annum; and the new extent of the 
hail Barony being but twenty Pounds, if the Annualrent 
ſhould be in Non- entry, whether the Non-entry ſhould be the 
fall Annualrent, upon that Pretence that valet ſeipſum? Or it 
it ſhould be only a Proportion of the retoured Duty; v:z. The 
fifth Part? AnsWER, It is thought, That it ſhould be only a 
Proportion of the retoured Duty, and valet ſeipſum is only 
underſtood, when there is no other retoured Duty: And in this 
Caſe, it appears there is no other retoured Duty in ſo far as 
the whole Barony and Rent being retoured, the Annualrent 
being the fifth Part is conlequently retoured : And it were 


abſurd, that for the Non-entry of an Annualrent, there 


ſhould be more due than for the whole Barony, eſpecially 
ſeeing the Superior wants not a Vaſſal of the Barony to ſerve 
him for the whole Barony; and the Annualrenter is not aire 
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perly a Vaſſal obliged to ſerve, being infeft only for Surety of 
his Money. | | 

S. WE had this Caſe before, Tit. [nfeftment in Property 
and Annualrent And the Queſtion is now beſt auſwered by 
the AF 42. Parliament 1690. 


Return of Lands to the Superior, upon a Provi- 


ſion, 


NM. IF there ſhould be any Difference betwixt ultimus haeres, 


and the King ſucceeding upon a Proviſion of Return 
failzieing Heirs male? Ratio dubitandi, An ultimus haeres and 
the Dovatar is liable to Debts ; but in other Cafes, it is doubt- 
ful; becauſe it is a Maxim, That whenever Lands are return- 
cd to the Superior, either ad remanentiam, Or ad tempus, as in 
the Caſe of Forfeiture, or Recognition, or Ward, or Non-en- 
try, they return pura et ut proſecta ſunt; and eſpecially in Ward- 
lands, and where it appears that the Superior elegit familiar, 
and has given Lands with an expreſs Proviſion of Return; it 
may {eem reaſonable, that ſeeing he has none to ſerve him 
in the Family, he may have the Lands back in the ſame Con- 
dition he did give them. | | 
S. Wu Lands fall by an ultimus baeres, the King or Jus 
Donatar are liable to the Debts : Bur if the Lands ſhould be 
diſponed and given out to a Perſon and the Heirs of his Body, 
and no more, or any other the like clear Limitation; it ap- 
pears but reaſonable that theſe failzieing the Lands ſhould re- 
turn to the Granter free of perſonal Debts. But ſince the 
Receiver of ſuch a limited Right was Fiar, and might have 
diſponed thereon freely; it {ſeems that his real Burdens im- 
poſed, as of Hadſets or Annualrents, ſhould {till ſtand good: 
But for the Author's Returns upon Forfeiture, or Recognition, 
or Ward, or Non-entry, they are all feudal Stretches. And 


even a Return upon the bare Limitation above, may be doubt- 


ed. 


Return of Lands to the King, failzicing of Heirs-male. 
N. "FD King having diſponed Lands without an onerous 


Cauſe to a Relation or Servant and his Heirs- male; 
which failzieing to return, if the maſculine Line fail: 2u@- 
ritur, Will the King have Right without the Burden of Debts? 
2d, If the Lands be compriſed, (although the King ſhould 


be 


368 ' Doubts and Queſtions in Law, 
be free of perſonal Debts) Will the Compriſing, though ex. 


7721 be void, Quia reſoluto jure dantis, reſolvitur jus accipien- 
tis? 5 


S. Tas Return here being expreſs, it ſhould therefore be 
without the Burden of perſonal Debts ; bur ſince the Receiver 
is Fiar, and that the Lands may be compriſed, it is thought 
that Compriſing ſhould both hold and expire, if not preven- 
ted; for the Return ſeems only to be provided in Caſe the 
Lands be not diſponed or evicted, 


 Reverſion, 


i. A REVERSLION being granted failzicing Heirs of the 

Granter's Body; may the Granter diſpone as abſo- 

lute Fiar? Will his Wife have a Liferent by the Contract 

of Marriage? Will ſhe have a Terce: So that the Effect of 

Reverſion will be only againſt his other Heirs than thoſe of 

55 Body, if the Lands be not diſponed or burdened by the 
lar? Ws 


S. Tyrs Queſtion ſeems to depend upon the Conception 
of the Reverſion; for, if it be a pure Reverſion without a 


Price, it ſeems to be of the Nature of a Return, if not of a 


Subſtitution + But if it be a Reverſion for any Payment, and 
be only conceived agaiuſt the Granter's other Heirs not of 
his Body, till it feems not to prejudge his Right of Fee; 
and that conſequently he may give a Literent to a Wife, and 
that the will have her Terce, 


NM. WHaT is the Import of that Clauſe in Wadſets ſub- 
joined to Reverſions, That it ſhould not be lawful to redeem 
but by Payment, not only of the Sum given upon the Wad- 
ſet, but of all other Sums due by the Granter his Heirs and 
Succeſſors to the Receiver and his foreſaids, if it be effectual, 
not only againſt the Heirs, and thoſe who repreſent it: 
Granter, but againſt ſingular Succeſſors. Rattones dubitandi, 
Ino, The ſaid Clauſe is neither Reverſion nor Eik to a Rever- 
ſion which ought to be ſpecial and contain certain Sutus, or 
liquid Obligements. 240, Deſtructive of Commerce, ſceing 
it cannot be conſtant, whether the Perſon having Right to 
the Reverſion, be ſuch as may be dealt with; ſeeing it doth 
not appear by the Regiſter, whether he be owing; to the 

| Creditor 
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Creditor any other Sums by that upon the Wadſets. tio, If 
the Reverſion thould go per mille manus, will Sums due by 
all theſe who had Right thereto to the Haver of the Wadſet 
or his Foreſalds, be real, ſo as to affect the Reverſion? 410, 
May the Creditor take voluntary Aſſignations to Debts due by 
his Debtor, and ſo prefer ſuch of the Creditors as he pleaſeth, 
and burden the Reverſion, ſo that the Debtor cannot redeem ? 
5to, If other Creditors compriſe from the Debtor, before 
the Haver of the Wadſet be Creditor in other Sums to the 
Granter, will he be prejudged by the Compriſing, as medium 
impedimentium ? 


S. TE Author reaſons well, That a Clauſe {ubjoined to a 
Reverſion, declaring that it ſhould not be lawful to redeem, 
ſave by Payment, not only of the Sum of the Wadſet, but of 
all other Sums due by the Granter of the Wadſet, his Heirs 
and Succeſſors, to the Receiver and his Foreſaids; that this 


\ Clauſe ſhould not be effectual againſt {1vgular Succeſſors: For 


the Clauſe ſcems to be of the Nature of an Infeftment for 
Relief, not only of Debts already contracted, but of Debts 
to be contracted for thereafter ; which, by the 5th Act of 
Parl. 1696, 1s declared to be of no Force as to Debts to be 
contracted after the Saſine. And in effect the {aid Clauſe in 
2 Reverſion, {ſhould only be of Force, as to what other Sums 
may be due by the Granter the Time of Granting; as to 
which it ſhould be real as the Reverſion. 


N. War is the Import of an Eik to Reverſion? If 
the Creditor will have a real Intereſt to affect the Duties, as if 
it were an Eik to the Back-tackx? Ratio dubitandi, The ſaid 
Sum is due upon the Wadſet, and eo ipſo that it is eiked to 
the Reverſion, it is eiked to the Tack; and plus valet quod 
agitur, &c. and on the other part, Reverſions are ftr icti juris. 
and import no more than , ſonant, viz. That it ſhould 
not be lawful-to redeem, but upon Payment of the Sum con- 
tained in the Eik. 


S. AN Eik to a Reverſion, being a Deed of the Reverſer; 
it is thought will likewiſe be conftrued to eik to the Back- 
tack, as if the Sum in the Wadiet and the Eik were one: 
But as to a ſingular Succeſſor to the Granter of the Wadſet: 
If this Eik be duly made before the {ſingular Succeſſor 
acquires Right, it militates agaiuſt him in the ſame manner 
with the Reverſion: But if the Eik be made thereaſter, it 15 

2 put 
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but like a ſecond Wadſet, and cannot be drawn back. And 
though this Eik appear to be the Deed of the Reverſer, yet 
in effect it is the Deed both of the Reverſer and Wadſetter, 
as the Reverſion itſelf. 


NV. PREMONITION being uſed (upon a Reverſion) to the 


Wadletter for receiving his Money: Quæritur, If there be 
locus pœnitentiæ, ſo that it may be paſt from? Ratio duli. 
tandi, licet renunciare juri pro ſe imtrodutto. On the other 
part it may be pretended, That jus is gueſitum to the Wad. 
ſetter ; ſo that if it be his Intereſt to have his Money, he may 
upon the Preminition call for it. The Queſtion will be 
greater, if there be an Infeftment of Annualrent with a 
Reverſion to the Granter, without an Obligement to pay the 
principal Sum upon Requiſition ; ſeeing the Perſon who has 
Right to the Annualrent, may be concerned to have the prin- 
cipal Sum; which he cannot have if the Heritor do paſs from 
his Premonition, 


S. THoucn Premonition be made to a Wadſetter, to re- 
ceive his Money in the Terms of the Reverſion, yet the Pre- 
monither may no Doubt reſile ; the Premonition being provi. 
ded in his favours. And juſt ſo in Caſe of a redeemable 
Annualrent, though the Annualrenter want a Clauſe of Requi- 


851. 
ſition; for that's his own Fault. 


N. Ir Compriſing of Lands diſponed to the Wife, will 
import jure revocandi competent to the Huſband, fo that the 
Deed in favours of the Wife cannot be ſaid ore confirmari, 
in reſpect of the ſaid medium impedimentum? Item, Whether 
at leaſt the Wife will have Right to the Legal? 


S. Wukx Lands, diſponed by a Huſband to a Wife, are 
compriſed for his Debt, in his own Time; the Compriſer 
hath, no Doubt, jus revocandi, and will be underſtood to have 
revoked. But if the Debtor ſhould redeem in his own Time, 
the Donation would revive ; but ſtill fo, as it may be revoked, 
niſi morte confirmetur. And it may be alſo thought, that un- 
zeſs the Huſband do otherwiſe revoke, the Wife may redeem, 
and purge the Compriſing, either before or after the Hul- 
band's Deceale. 


Reverſians 
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Reverſions of Compriſings againſt apparent Heirs. 


N. IF Compriſings or Adjudications againſt apparent Heirs 

do not expire before they be twenty five Years? Ratio 
dubitandi, That the Act of Parliament is in favours of Minors 
having Right ; and the apparent Heir has no Right: And in 


Adjudications they renounce to be Heir: And there is no 


Reaſon that the Creditor ſhould be prejudged, upon Pretence 


of Favour to a Perſon who has no Right. 


Ir the apparent Heir be reponed before he be twenty- five 
Years, the Creditor who ſhould adjudge the Reverſion com- 
petent to him, will conſequently be reſtored. 


S. Tas Act of Parliament provides, That a Compriſing 


| ſhall not expire againſt a Minor, but run to five and twenty. 


And it is like, an Adjudication againſt an apparent Heir, 


| would be in the ſame Caſe : For, albeit an apparent Heir has 


no Right, and has alſo renounced to be Heir; yet, ſince he 
has a Reverſion, and is Minor, there is par ratio. 

THz Author fays well, That if the apparent Heir be re- 
poned againſt the Adjudger, before he be twenty-five Years ; 


2 Creditor adjudging the Reverſion from him, will have the 


Benefit of it. 


Reverſion Perſonal. 


N. Quær. IF a Reverſion that is perſonal (excluding Heirs 


and Aſſignies) may be compriſed? Ratio dubi- 
tandi, A Compriſer is, upon the Matter, and in Conſtruction 
of Law, a legal Aſſigny. And on the contrary, voluntary 
Aſſignations are only excluded; but not Compriſing. And 
there is not par ratio, becauſe it is not in arbitriv of the Perſon 


who has Right of Reverſion perſonal to himſelf, either to 


redeem, or not. But a Debtor having Right to a Reverſion, 


{ ought to fatisfy his Debt: And if he will not make uſe of 


his Right of Reverſion to that Purpoſe the Law gives a Re- 
medy, by Compriſing. | 

Ir the Compriſer of ſuch a Reverſion may redeem, after 
the Death of the Perſon to whom it was granted? Ratio 
dubitandi, The Heritor whoſe Rights are ed with the 


| Reverſion, ought not to be in worſe Caſe ; at leaſt, as to the 


Time and Endurauce of the Reverſion. And the Compriſer, 


ibi 
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ſibi imputet that he doth not make uſe of his Right in Time: 
And he hath Advantage enongh in Law, that the Reverſion 


being perſonal, may be compriſed. 


S. A Reverſtion conceived perſonally to a Man himſelf, 
excluding Heirs and Aſſignies, excludes only voluntary Aſſigna- 
tions, but not Compriſings. For, there is no Reaſon that the 
Debtor, having Right to a Reverſion, ſhould delay to uſe 
it in Defraud of his Creditors. And a Compriſer of ſuch a 
Reverſion may redeem, even after the Death of the Rever- 
ſer. For, the Limitation of the Reverſion not excluding | 
Comprifings, the Compriling is a valid, legal Aſſignation, and 
takes Place, as if Aſſignies had not been excluded. And WW 
farther, the Heritor hath no Prejudice by the Compriſet's 
Delay, fince he is in Poſſeſſion; and the Compriſer doth ouly 
prejudge himſelf. 


N. Te a Reverſion that is perſonal doth fall under Forfei- 
ture? Ratio dulitandi, That the Fiſk is not ſo favourable as 
the Creditor and Compriſer. And yet it is to be conſidered, 
That whatever is competent to the Traitor, doth forfeit to 
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hath 


the Fiſk: And otherwiſe it would be an Encouragement to 
1 commit Treaſon, if ſuch Reverſions and Faculties, being only i 
competent to Parents and Relations, they cannot forfeit ; fo c 
that their Children may bruik the Eftate, notwithſtanding of 1 
| | their Treaſon. 1 
| WIN a Perſon hath Right to redeem perſonally to him- 1 
ſelf, after the uſing of the Order, he may aſſign : But, Qiæyi- \ 
tur, If, having proceeded to his Order by Premonition, he 8 
= deceale before completing of the ſame, in thet Calc he may | 
| aſſign, and the Aſſigny may proſecute the Order? Ratio dilbi- ſ 
tandi, He has declared his Will to redeem. And yet, on the a 
| other part, actus mceptus non habetur pro completo. p 
Duid juris, In ſuch a Caſe, in retractu gentilitio? And if in v 
| any Caſe, in a&ibus arbitrartts facultatis, aliqualis declaratis h 
arbitrii be {ufficient ? | 
N ; 
1 S. A Reverſion, though perſonal, will nevertheleſs fall un- e. 
der Forfeiture : For, Forfeiture doth certainly reach whatever 2 
belongs, or is competent to the Traitor. 1 
A Reverſion only perſonal, may be ailigned after the Order 1 . 
of Redemption is uſed: And though the Reverſer have not A 
completed the Order in his own Time, but only premoniſhed; 9 
yet, it is thought the Aſignation will be good; ſeeing he ce 
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hath ſufficiently declared his Purpoſe: And the Order itſelf 
is but an incomplete Formality ; and yet it makes the Rever- 
fon ceſfible. But if after Premonition, the fame were ne- 


glected or abandoned, it ſhould not have the ſame Effect. 


N. A Reverſion being to a Perſon, and the Heirs-male of 
his Body allenarly, excluding Aſſignies and other Heirs ; Quæ- 


ritur, If it falls under the Forfeiture of the Perſon to whom 


the Reverſion is granted, as ſaid is? Ratio dubitandi, That 
all others are excluded, both Heirs of Line and Aflignies : 
And on the ather part, the Reverſion is not merely perſonal, 
but jus hereditarium tranſmifſibile to the Heirs foreſaid of 
his Body ? | 


S. Thou a Reverſion be taken to a Perſon and the 
Heirs-male of his Body allenarly, excluding all other Heirs or 
Aſſignies; yet it will certainly fall under Forfeiture: For 
this is much more than a ſimple perſonal Reverſion: And 


the Rigour of Forteitures catches all. 


N. 2uz ratio, That a Reverſion granted to a Perſon only, 
and not to Heirs and Aſſignies; or a Power to diſpone reſer- 
ved in the Right granted with the ſame, may be compriſed, 
and yet doth not fall under Forfeiture? Ax SsWER, Nothing 
falls under Forfeiture that 1s perſonal only, and which 1s 


neither cefſibile nor tranſmiſſibile ad haredes : Whereas a 


Reverſion that is merely perſonal, though it cannot be con- 
veyed by a voluntary Right and Aſſignation, may be compriſed : 
Seeing by the Compriting, the Perion who has the Reverſion, 
his Debt is ſatisfied ; and he ought to have made ule of the 
ſaid Faculty and Right to that Purpoſe: And {ceing he is 52 
dolo, that he doth not make uſe of it, the Law doth juſtly 
provide that it may be compriſed, and uſed to that End; 
which, both in Law and Conſcience, he ſhould have uſed for 
himſelf: Et intereſt reipublice, ut quis re ſua bene utatur. 


S. TRE Author inquires here, why a perſonal Reverſion, 
excluding Heirs and Aſſignies; or, a Power te diſpone, reſerved 
perſonally to the Granter, may be compriſed, and yet do not fall 
under Forfeiture 7 But the suppoſition doth not hold; for 
both would fall under Forfeiture, as they are compriſable : 
And the Reaſon of Difference which the Author aſſigns, is not 
good: For, that may fall under Fortciture, which is neither 


ceſlible nor tranſmittible ad bredes, if allenarly a Right in 


the 
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the Perſon forfeited. And the Reverſion is compriſable ; be. 
cauſe a Creditor ſhould have all that is in his Debtor's Perſon, 
whereby his Debt may be ſatisfied, and fo both ſtand almoſt 
on the ſame Foot. 5 


Legal Reverſions competent to Idiots, &c. 


N. Qteær. I* a fatuous Perſon, or Idiot having Right to a 
legal Reverſion, has the Benefit competent to 
2 Minor, to redeem after his Recovery? AN SW ER, It is 
thought, Not ; ſeeing by our Law and om, Minors, before 
the Ad of Parliament 1621, had not that Benefit: And by 
the ſaid Act of Parliament, it is given only to Minors ; et 
exceptio firmat regulam, &c. And neither can Statutes be 
extended, nor is there eadem ratio, ſeeing the Time of Mino- 
rity is defined: Whereas a fatuous Perſon may live a very 
long Time; and it is hard that the Creditor ſhould be i 
incerto all that Time, as to his Right and dominium, whether 
it be ſimple or redeemable, | 
Ir Actions upon Contracts do preſcribe againſt fatuous Per- 
ſons? AnsWweR, They do not preſcribe, quia non valent 
agere: And there is a Difference betwixt Preſcriptions of 
Actions, and of legal and other limited Reverſions; which 
are only given for a certain Time: Becauſe jus limitatum to 
4 certain Time, producit limitatum effettum ; viz. A limited 
Action during the ſaid Time. And it being juſt, and the 
Compriſer or Heritor's Intereſt, That the Reverſion ſhould 
be only limited, and for the ſaid Time, ne dominium ſit in 


incerto, as ſaid is; he cannot be in worſe Caſe, by Reaſon of 


the Condition of the Party who has Right to the Reverſion, 
being Minor or fatuous. And in effect, by a Reverſion, the 
Compriſer or Heritor's Right, is jus reſolubile ſub conditione 
pote/tativa; and in ſuch Cafes, it cannot be pretended that 
the Party could not fatisfy the Condition, being minor and 


fatuus. | 


S. IT is thouzht, That a fatuous Perſon or Idiot, having 


Right to a legal Reverſion, ſhould have the Benefit competent 


to a Minor, to redeem after his Recovery: For, in this Caſe, 
the fatuous Perſon is in utter Incapacity, and prorſus non 
valens; which gives him a Defence, in common Law. And 
the Act of Parliament 1621, gave the Defence to Minors, 


rather by way of Indulgence, becauſe not utterly gn 
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and ſuppoſed to have the Aſſiſtance of Tutors and Curators, 
and ſo only for their greater Security. But in the other 
Caſe, common Law ſecures the Perſon fatuous: And there's 
no Hardſhip upon the Creditor, ſeeing the Reverſion is fa- 
vourable, and the Debt in the mean Time, ſecure. 

Tu Author ſays well, That Actions upon Contracts do not 
preſcribe againſt fatuous Perſons; quia non valent agere. Bux 
then he makes a Difference betwixt Preſcription of Actions, 
and of legal and other limited Reverſions. And it is true, 

* (and thus of the like limited Reverſions) is 
but jus limitatum, and fo produces only a limited Action. 
Whereby 1t may he thought, That the Party concerned ſhould 
not be in worſe Caſe by the Condition of the Party having 
Right to the Reverſion his being Minor or fatuous. But 
ſeeing that in both Caſes, the running of a certain Space of 
Time hath an excluſive Effect in Law; and that this Time 
ſhould not run, in Equity, contra non valentem agere It (till 
appears reaſonable, That what was indulged by the A# of 
Parliament to Minors, ſhould, by the common Lav, be granted 
to Perſons fatuous, as above. | 


Rights made by Dyvours. 


N. Quær. Wi EAS by the Act of Parliament a- 


nent Dy vours, Rights granted without an 

onerous Cauſe, in Prejudice of Creditors, are reducible ; with- 
out Prejudice always of thoſe who have acquired Rights from 
the confident Perſon bona fide: If the faid ſalvo ſhould be 
extended to Compriſers? Ratio dubitandi, That it appears 
hard that Creditors thould be prejudged, and be in worſe Caſe 
by the Fraud of their Debtor, and their Action (being com- 
petent to them, and nata immediately after the fraudful Aliena- 
tion) ſhould be taken away from them without their own 
Deed. And yet the ſaid /alvo being only in favours of Pur- 
chaſers, and favore commercii, and of theſe who bona fide 
contract with Perſons that are not inhibited; neither they 
nor their Authors ſhould he excluded: And Compriſers cannot 
plead the Favour of Commerce, ſecing they have not any 
Commerce nor Contract with a confident Perſon, but againſt 
their Will, uſe Execution againſt what they conceive doth 
belong to him, which they do upon their own Hazard, and 
therefore ought not to be in better Caſe than their Debtor, 
and cannot have his Right but as he had it, er cn ſua cauſa. 
| S. THOUGH 
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S. Trovcn the Creditors of a Confident may pretend as 
much bona fides, as the Purchaſer from him; yet ſince the 


Favour of Commerce makes for the Purchaſer, the ſaid A 


provides for his Security. But as to the Creditor and Com- 
priſer, it ſeems to leave him to his own Fate, to have his 
Debtor the Confident's Right, as he finds it. But if the Act 
of Parliament had not thus pcovided for the Purchaſer's Secu- 
rity, the Creditor of the Confident might have been thought 
yet more favourable, as acting neceſſarily for his own Securi— 
ty: Whereas the Purchaſer acts voluntarily. 


Fraudulent Rights in F rejudice of Creditors. 


MN. A DeBToR, after expired Appriſings, diſpones his 


Eftate fo encumbred by a Contract, bearing an 
Obligement, that the Diſponer thould cauſe the Compriſers 
diſpone their Right: Or, that it ſhould he lawful to the Buyer 
to acquire them; and after all ſhould be purged, the Buyer 
being obliged to pay the Sum therein mentioned, and accor- 
dingly having payed the fame to the Scller: Quderitur, If 
ſuch a Tranſaction, though it cannot be queſtioned upon that 


Head, that it is without a juſt Price; yet may be queſtioned 


upon the Act of Parliament, as being without a neceſſary 


\ Cauſe, and of purpoſe to defraud Creditors, who had not pre- 


ferable Rights! 


S. THERE appears nothing to be queſtioned in this Bargain, 
ſeeing the Appriſings were expired. And it ſeems to be 
rather 2 Bargain of Management, than in Defraud of Credi— 
tors, the Appriſings being expired, as faid is. And the Debtor 


having no Right left him in his Perſon. For, the Creditors 


excluded, were excluded by the expired Comprilings: And 
by this Bargain, they ſeem rather to have an Advantage, as 
having Acceſs to affect the Sum to be payed to their Debtor. 


N. Ir a Perſon be 1n that Condition, that his Debt will 
exceed the Value of his Eſtate; aud becauſe his Condition is 
not kno'vn, and being a Perion of Credit he is not inhibited; 


any confident Friend knowing his Condition, if he ſhould 
acquire a Right to his Eftate in hail or in part, for a Price 


equivalent, of purpoſe that he may have a Livehhood : Qi. 
»itar, If ſuch a Right may be quarrelled as ſraudulent? Ratio 
| | | dubitand!, 


butor 
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dubitand:, That it is for an onerous Cauſe. And on the other 
part, the Clauſe was not juſt nor neceſſary: And it is pre- 
ſumed, That the faid Courſe was taken in Defraud of the 
Creditors. 


S. THouGH a Perſon have Debt above the Value of his 
Eſtate ; yet if he be not inhibited, any Man may acquire from 
him in hail or in part for an adequate Price; and there can 
be no Fraud alledged where there was no legal Reftraint upon 


| the Seller, and the Purchaſer acquired for a juſt Price with- 


out contrived Concluſion. For, in omnt negotio fraus expel- 
{enda. f 


Right a non habente Poteſtatem, 


N. 18 King baving diſponed Land, having fallen in 
his Hands by Forfeiture; and the Infeftment bein 

paſt under the Great Scal; the Perſon to whom it was pers. 

did deceate before Saſine; and thereafter another Donator 


procured a. Right under the Great Seal; and was infeft there- 
| upon; QPugeritur, If the ſecond Gift may be queſtioned” as 
| being a non habente poteſtatem ; in reſpect the King was fully 
| denuded in favours of the firſt Donator, and nothing could 


be done more to denude him by himſelf; and the Taking of 


| the Saline is not the Act of the King, but of the Party: Aud 


it could not he imputed to the Donator, that he did not take 


| Saline, being ſurpriſed by Death : And double Rights are for- 
bidden by the Law? | 


S. Wren” the Sovereign grants double Gifts, the firſt 


| compleated by Infeftment, is no Doubt preferable ; however 
| they may quarrel one another upon the Head of Obreption or 
| Subreption But if the firſt Donatar was invincibly 1mpeded 
| by Death, it were hard to prefer the ſecond, And yetthe ſccond 
| firſt infett, has undoubtedly the preferable Right; aud the 
Sovereign is Hable in Warrandice. 


Ri ghts cum Tractlu futuri Temporis. 


N. W HEN a Tack of Annuity for certain Years, be- 


longs to a Perſon; it does not belong to his Exe- 


eators, Fecauſe he has tractum futuri temports « But if he 


h hays 
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have a Right to it by the Eſcheat of another Perſon, it will 


belong to his Executors. To conſider what is the reaſon of 


the Difference. 


S. Ws, had this Caſe before, viz. That a Tack for certain 
Years, as having tractun? futuri temporis belongs not to Exe. 


cutors; and yet will belong to the Donatar of his ſimple Ef 


cheat, if it be not a liferent Tack. But to me there appears 
no Reaſon ſor the Difference: For an Executry ſhould ſtill be 
more extenſive than a Gift of a fimple Eſcheat: And Bond; 
bearing Annualrent would ſeem to have tractum temporis; yet 
they fall under Executry, though they will not fall under {1m- 
ple Eſchear, | 


THE Title next to this, . in Truſt, is only a particular 
Caſe of the King's diſpoliug pon the Forfeiture of the Marquis 
of Argyle. Aud the next Title to that, Ripae et Ripatica, is but 
Latin Citations. 


Quando dies cedit in Graſs rooms, where there is 
Oreftion betwixt Fiars and Liferenters s 


N. JT being the Cuſtom of the Country in ſome Places, That 


Lands conſiſting of Graſs-rooms, are yearly ſet from 
TFhitfunday to IV iſunday thereafter, for Payment of a Silver- 
Duty at Martinmas after tiiey are fet ; Quæritur, therefore, if 
the Fiar ſurvive the Whitſunday, but dieth before the Mar tin- 
mas, if he will have any Part of the Martinmas Duty? Or if 
it will belon entirely to the Relic, Liferenter, or next Far? 
ANSWER, It is thought, That he, nor his Executors would have 
no Part of that Duty, being paid for the ſaid Year, betwixt 
FWritſunday and the next enſuing Whitſunday: Seeing he de— 
ccaſcd (as faid is) before des either celſit or vent. 

Iv ſome Places Craſi-ro9ms are tet from Wh1furiday to 
Whitſunday, but the Term of Payment is Candlemas and Lan. 
11G; Pueritur, If the Fiar deceaſe after Martinmas after it 

13 ſet, but before the firſt Term of Payment; if he will have 
any Part of that Duty? AxsW ER, It is thought he will have 
the Huf? and whatever be the Term of Paymeut, dies cedit 
at Martinmas, for the half Year preceeding. 

SEEING for the Duty of Corn-lands, though. payable be- 

twixt Yule and Candlemas, yer dies cedit at TWhitſundey and Mar- 
li um di, 
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tinmas, as in the Queſtion foreſaid: Quæritur, What is the 
Reaion of ſo great Difference betwixt theſe and Graſs. rooms? 
ANSWER, That the Duty being paid for the Crop, the Terms 
of Whuſunaay and Martinmas are relpected; ſo that the Fiar 
ſurviving //21/unday, his Executors have Right to the half of 
the Year; upon that Conſideration (as appears) becauſe the 
Lands are then fully laboured, and ſowen; and whoever ſur— 
vives Martinmas has Right to that Term's Duty, becauſe the 
the Crop is then fully collected: But as to Graſs-rooms ſet, (as 
{aid 1s) at /hitſunday to Hhuſunday thereafter; the Graſs only 
is to be coaſidered, which upon the Matter is the Crop of theſe 
Rooms; and the Realon why the Duty of the whole Year is 
paid at Maftisinias, appears to be, that betoie Adariinmas the 


 Grals-profits are collected by felling of their Wool and Beaſts, 


at Or before that Time. Ts 

Qucritur, If the Fiar deceaſe after Martinmas and has not 
uplitted the Duty, will the ſame divide betwixt him and the 
Liferenter? And if he has uplitred the ſame, if his Executors 
would be liable to refund the Half to the Liferenter? ANSWER, 
For if it be not uplifted it appears reaſonable that 
the Liferenter ſhould have the Halt; and if it be uplifted, it ap- 
pears hard that the Fiar having uplitted the ſame jure ſuo et 
bona fide, ſhould be liable to render any Part of the fame; e- 
ſpecially ſeeing the Liferenter may have the ſame Advantage 


if ſhe ſhould deceaſe after Martinmas. 


Ir Corn-rooms ſhould be fet in the fame Terms, That the 

Duty ſhould be paid at Martinmas after they are fer, Puid 
Juris? Seeing the {aid Payment will be before the next Crop, 
and the Fiar may die before both the Terms of the next Year, 
for which the Duty is due? ANswER, It is thought that the 
Fiar cannot ſet the {aid Lands in manner foreſaid, in prejudice 
of, the Liferenter: And if the Tenant take the lame that way, 
it is upon his own Hazard; and the Literenter would force 
him to pay the Duty, after the ordinary 'Leruis of the Couu— 
try. 
Qusæritur, If a Tenant have a Liferent tack, and he die after 
IVhitſunday, if the Tack will not continue for that Year ? ſee- 
ing the Time of Removing of Goods neceſlary for Jabouring 
is paſt before his Deceaſe, aud Rooms being ſet from A Hilſcen- 
day to Whitſunday, aunus ceptus, as to labouring Haletur pro 
completo. Vide annuum lægatum. | 

QAuæritur, If there be not the fame Reaſon as to Liferenters, 
in Labourivg or Polletling the Land with their owg Goods, Ice- 

ing 
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ing their Executors cannot remove the Goods after that Time, 
and the Year of the Liferent is begun? DO. 


S. WE had this Caſe before. A Graſs-room being ſet from 
IWhitſunday to TV/hitſuday, for Payment of a Silver-Duty at 
Martmmas after the Set; if the Fiar die betwixt JV hitſunday 
and Martinmas, the Liferenter will enter to the Martinmas Du- 
ty, and it will not fall to the Fiar's Executors: But the Rea- 
{on offered by the Author, that the Fiar (deceaſing as laid 1s) 
deceaſed before the dies, either ceſſit or ventt, is neither true 


nor neceſſary : Not true, becauſe dies cedit after the Whitſunday 


when the Set was made; although not venit till after the Mar- 
ztinmas : But, that cedit, as faid is, is certain; for after the 
I hiſunday it may be arreſted by a Creditor ; and yet it mult 
fall to the Liferenter, becauſe the Liferenter's Right takes 
Place at and after the Martinmas, and fo fruſtrates the Arreſt- 
ment for the Fiar's Debt which is no Singularity. 

AND when the Graſs-room is ſet from Whitſunday to M hit- 
ſunday, and the Terms of Payment is Candlemas and Lammas 
if the Fiar deceaſe after Martinmas, but before Candlemas, his 
Executor wilt have the Half of the Year: And the Author 
lays, Becauſe dies cedit at Martinmas : But the truer Reaſon is, 
That Martinmas and Whitſunday are the legal Terms, which re- 
gulate this Caſe without reſpect to the Conventional. _ 

ThE Author inquires what ſhould be the Reaſon of Differ- 


_ ence betwixt Corn-rooms and Graſs-rooms. But, though in 


Grals- rooms, the Lands be laboured and ſown before the 
Whitſunday; and that in Graſs- rooms, the Graſs comes after 
Ilhitfunday ; yet this Speculation holds not, nor yet in effect 
the Difference. For, by this Reaſoning, in Corn-rooms both 
Grals aud Corn, are over before the Martinmas, as much as in 
Gras- rooms. And in effect, Whether they be Corn-rooms or 
Graſs-rooms, the Fiar dying after the 1/hitſunday, will have the 
Half; and after Martinmas, the whole: And ſo the Lifcrenter 
in the rt Caſe will have the other Half; but in the /econd, 
will get nothing for the Year preceding: But it ſhould be con- 
ſidered, That Rooms may be ſometimes Grals, {ometimes 
Corn, oftentimes mixed: But that being in a Courte of Setting, 
the M hitſunday and Murtinmas, are always reckoucd the legal 

Terms for the Fiar and Liferenter. | | 
nE Author's next Queſtion is, If the Fiar deccaſe after 
Martinmas, wil the Duty divide betwixt him and the Liſerenter © 
But ordinarily it is anſwered, That in this Caſe the Fiar or bis 
Executors have the whole Year preceding, Martiumas. And 
even 
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even here the Author ſays nothing of his Corn-room or 
Graſs-room ; but ſubjoins, If Corn-rooms ſhould be ſet in the 
ſame Terms, that is from /YVhitſunday to Whitſunday, and the 
Duty payable at the Martinmas: He thinks this Payment 
will be before the next Crop; and that the Fiar may die be- 
fore both the Terms of the next Year, for which the Duty is 


due: But we ſee that moſt Rooms are ſet at Whitſunday, and 


though the Entry of the Corn-land be not till Martinmas there- 
after; yet in the Tract of Setting, whether they be Corn- 
rooms or Graſs-rooms, the legal Terms ſtill take Place be- 
twixt the Fiar and the Liferenter; and as the Liferenter's 
Entry is, fo is tae 1b. | 

IF a Tenant have a Liferent-tack, and die after Mitſunday, 
yet the Tack will continue for that Year till the next Term of 
Removing : But if a Liferenter labour or poſſeſs Lands with 
her own Goods, the Liferenter dying after Sowing, will have 
the Crop, . quia meſſis ſementem ſequitur. But for Graſs, her 
Right determines with her Lite. | 


, 


8. 
Ad Saluo. 


V. Quaeritur, TF Ratifications in Parliament, with the 
Clauſe, That they ſbould not be liable to the 
general Salve, Will prejudge à third Perſon 
having undotibted Right, and having 
been ſecured by 2 general Law, viz, The Act ſalus jure: 
The Ratification being only a private AR, aud the Perſons 
concerned not being called? 


S. A Ratification in Parliament, with a Clauſe, That it ſhould 
not be liable to the general Act Salvo, will yet operate ſo as the 
Ratification cannot be queſtioned, ſave in Parliament; for, 
though the Ratifcation be private, and the general Act Saluo, 


8 . . . . » 
public; yet the Authority.of Parliament is the fame. 


Saſine. 
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N. Poſterior Safine, but-firſt regiſtrate, whether will it be 
preferred to the prior Saline, reviſtrate thereaſter 
though debits tempore? | 


S. A poſterior Safine firſt regiſtered, will he preferred to the 
prior Satine regiſtered thereafter, though debito tempore. But 
this happens by virtue of the late Act of Parliament 1693, 
preferring real Rights according to the Date and Priority of 
the Regiſtration of the Saſines. And yet, ſince the Date is 
here mentioned, it may be thought, That the firſt Saſine if 
duly regiſtered ; though after the Regiſtration of the ſecond, 
ſhould pet have the Preference, as it would have had before 
that Act: For, there being a Latitude of ſixty Days for the 
Regiſtration of Saſines; it ſeems, the firſt Saſine, which cer- 
tainly is the legal Tradition, if duly regiſtered within the ſixty 
Days, though it may be, after the 1 of the ſecond, 
ſhould vet have the Preference. 


Reziſtration of Safines. 


N. IF a Saſine of Reverſion granted by a Biſhop will militate 
againſt the Succeſſor, aſbeit it be not re giſtrate in the 


Regiſter of Saſines? Ratio dubitandi, The Bithop doth pot 


ſucceed as Heir: And yet he cannot be ſaid to be a ſingular 
Succeſſor: And Biſhops, they are corfora ſingula. 


Saline not duly regiſtered, is null by Act of Parliament, 
. againſt the Heir of the Granter, as to whom only it 
is good; becauſe he cannot quarrel his Author's Deed : But it 
will not hold as to a Succeſſor in a Berefice; becauſe he doth 
not repreſent his Predeceſior, 


Special Services, and Precpis of clare conſtat. 


A. Perſon being ſerved Heir-male, or of Proviſion in {pe- 
cial, in certain Lands, and deceaſing before he be in- 


ſeft : Duaritur, If his general Heirs will be liable to the Debt 


of that Perion to whom he was ſerved ſpecial Heir? 
THE ſame Cucſtion may be moved upon a Precept of clare 
conſtut v hereups on Inteftment has not followed; ſeeing in nei— 
| ther 
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ther of the ſaid Caſes there is aditio haereditatis before Infeft- 
ment: Whereas in general Services, there is aditio as to any 
Eſtate whereupon there is no Infefment? 


* 


— 


S. A Perſon being ſerved Heir- male, or of Proviſion in ſpe- 
cial, in certain Lands, and deceaſing before he be infeft, his 
general Heir will not be liable to the Debt of the Perſon to 
whom he was ſerved ſpecial Heir. And io in the Caſe of a 
Precept of clare con/tat, whereupon Infeftment has not follow- 
ed. For, in both Caſes, the ſpecia] Service and Precept do e- 
vaniſh; and there is no aditio But if there be a general Ser- 
vice; that is an aadltio, and completes the Repreſentation, and 
ſo tranſmits the Debt paſſive. 


Servitude, and low extinguiſhed ? 


N, 17 a Perſon who has Right to a Servitude out of other 
Lands, ihould acquire alſo praedium ſerviens: Quaritur, 
If co 7/9 that he has Right, both to praedium dominans et 
ſerviens, the Servitude doth extinguiſh : Quia res ſua nemini 
ſervit ® And if he {hould thereafter diſpone pracditm ſervicns, 
whether the ſaid Servitude not being reſerved; either he, or 
his fingular Succeſſor in the Right of the other Lands can 
claim the fame ? Or, if he ſhould difpone praedium dominans, 
without Mention of the Servitude, but with all Liberties and 
Pertinents ; whether will that Servitude revive, as being only 
fopita for the Time, while both Lands belonged to one Perſon, 
but not extin& by avy Diſcharge, or Deed freeing the Lands 
of the fame? | | 
Ir a Perſon has conſtitute by Writ a Servitude, and there. 
after diſpone his Lands, without excepting of the ſame: Quæ— 
ritur, If it will militate againſt a ſingular Succeſſor? AnsWER, 
Such jura haereditaria which are in rem, non tramertiitur nu— 
dis pactis, ſed tradlitione: aud by Poſſeſſion, which is inſtar 
traditionts But if the Servitude be diſcontiuua, as v. g. the 
Leading of Sea Ware, which 1s not done but at a certain Time 


of the Year: Preritur, What (hall be done to perfect the 


Conſtitution ? J i thought, it may be publiſned by making In- 
Limation thereof to the Tenants, and at the Pariſh-Church, 
and upon the Ground: And the Granter, if need be, may be 

jnhibited. 
Si alicui jlis bauriendi et adcundi concefſum oft, utrumque Ha- 
bet: Si tantum hauriendl ineſt aditus: Si tantum adeundi ad fon- 
| lem 
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tem ineſt, et hauſtus: Aliquo enim couceſſo, omne illud fine quo 
hoc jure uti nequimus, conceſſum inethgitur. Jus Fluviat, 
p. 89. initio. | | 

Aut vicini aguam hauſerunt, jure familiaritatis, aut jure ac- 
quiſito ; hoc caſu cogi nequeunt, ut in fonte mutationem admit. 
tant; illo, poſſiint. Idem, p. 90. n. 40. 


S. Ip a Perſon who has a Right of Servitude out of other 
Lands, ſhould acquire the praedium ſerviens, and thereafter 
diſpone the ſame, the Servitude will ceaſe: And the true Rea» 
ſon is, becauſe he diſpones for all Right, Title or Intereſt, &c. 
which imports a Diſcharge of the Servitude. And yet if a 
Man be Heritor of a Miln, and have a Servitude upon a 
neighbouring fundus, through which his Mill-lead runs; al- 


beit he ſhould acquire that fundus, and afterwards diſpone it, 


even for all Right, Title, &c. it is thought it would not make 
the Servitude of the Aquaedud? to ceaſe, unleſs it were expreſs- 
ly diſcharged : For it could never be judged to be the Mean- 
ing of Parties, That the Heritor of the Mill, by di{poning 
the praedium ſerviens, ſhould deſtroy his own Mill. 

Bor put the Caſe, The praedium dominans is diſponed, no 
Doubt, it carries the Servitude as a Pertinent. But a Servi- 
rude ſopite by the Confuſion, would not in this Event revive, 
if once extinguiſhed : For in the Caſe above of a Mill 4. 


minans, and a praedium ſerviens, it is already faid, That the 


Aquaeduct is not extinguiſhed. 
A Servitude being conſtitute by Writ, and clad with Poſ— 


ſeſſion, will militate againſt a ſingular Succeſſor: And though 
the Servitude be diſcontinua, as the Leading of Sea-ware, which 


is only done at a certain Time of the Year; yet if it be pub- 


lihed and intimate upon the Ground, it will hold good againſt 


a ſingular Succetlor. 
Lords of Seſion. 
N. IF the Lords of Seſſion have Power to judge appelli tione 


remota, ſeeing they have the fame Power which the Lords 
of Seſſion had formerly? It is thought that they have the fame 
Power extenſive as to the Subject of their Juriſdiction ; but not 
intenſive as to the Quality foreſaid, if it be not expreſt ; being 


ex reſervatis, quae non tranſeunt mf! exXprunantur : Seeing Adac- 


quatio, by the Clauſe with the ſame Power, is to be under- 


itood as to the ordinary Power belonging tp Judicatories ard 
| Incorporations 
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Incorporations gua talia; and not as to any extraordinary 
Power and Privilege: As if a Burgh ſhould be erected with 
the ſame Privileges belonging to any Burgh within the King- 
dom; they will not have right to he Sheriffs within them- 
ſelves, by reaſon other Burghs have that Right, non qua burga; 
but by a ſpecial Privilege. And ſome Lords of Repality do 
pretend to the Eſcheats of the Perſons within their Regality, 
upon Horning ; and yet a Right of Regality, by the general 
Clauie will not carry the ſame. | | 

ls the Lords of Seſſion be to be conſidered as Judges only, 
or Magiſtrates, et Praetores habentes imperium, in ſome Caſes? 


S. Tür Queſtion, IF the Lords of Seſſion have Power to 
judge appellatione remota ? is now determined by the Claim 
of Right, allowing Proteſtations for Remeid of Law. 

THE Lords of Seſſion have not only their Juriſdiction with 
a Subſervient zmperium ; but in many Caſes, have an »9fficium 
nobile and an imperium correſponding ; which is only to be de- 
fned by Cuſtom. b 


Sheriffs. 


N. IF Precepts of Sheriffs may be put in Execution by their 
Officers after their Death? 5 


S. Taz Decreets of Sheriffs do ſubſiſt after their Death: 
And their Precepts to make Payment, are in effect Decreets ; 
which therefore it ſeems, may be put in Execution after their 


Decesn 


Ships. 


N. IF a Ship being abroad, zraditio inſtrumentorum (to a 
Buyer, viz.) of the Vendition, be ſufficient? 
Ir a Ship be poindable, et quomodo ? 


S. A Ship being abroad, is judged with us, to be ſold 
effective, by a Vendition, or by aſſigning the Vendition. But 
no Doubt, an actual Tradition is the more legal and perfect 
Way. And the Cuſtom of the Place ſhould alſo be re- 


garded. | 
Ccc | A 
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A Ship is reckoned moveable, and conſequently may both 
be arreited and poinded. But Poinding in this Caſe, not be- 
ing ſo ordinary, the Ship may be firſt arreſted, and then made 
NE, or brought to a Sale by a Sentence of the Ad- 
miral. 5 


The next Title, Solarium, 1s but a Latin Citation. 


Sponſalia. 


N. FF. after a ſolemn Contra& of Marriage, one of the Par- 

ties marry otherwiſe, will that Marriage be lawful, even 
though after Banns upon the ſaid Contract of Marriage? AN- 
SWER, Contracts of Marriage and {poniſalta, inductunt jus ad rem, 
as in other perſonal Contracts, and Diſpoſitions auent Lands; 
but not in ve, fine traditione; which in Marriage, is only whey 
ſeqilitur befledictio in facie eccleſiae, or concubitus, 

Ir fponſalia be conſummate, and purified per copulam, and a 
Purſuit being intented for ſolemnizing the Marriage, and de- 
claring the Iſſue lawful, the Defender die in the interim; may 
the Purſuit be transferred in favours of the Wife and Children, 
ad hunc effectum at leaſt, That the may have jus relictae, and 
they be Heirs and Executors to their Father? Eadem e 
quaeſtio, as to Promiſe and copula. 


S. AFTER a ſolemn Contract of Marriage, and a Proclama- 
tion likewiſe, Parties may reſile. And actual Marriage is only 


when celebrate per verba de praeſenti, or, when concubitus fol- 


lows. 

WHEN /por/alia, or Promiſe of Marriage is conſummate per 
copulam, and a Purſuit intented for ſolemnizing and declaring 
the Iſſue lawful; though the Defender die, the Purſuit may be 
transferred in favours of the Relict and Children, to have the 
Marriage declared, and fo ſuſtain their Rights. 


The next Title, Statuta, is but a Citation. 


Stcetbow and Heirſhip. 
N. XX; HETHER a Room being ſet in Tack for certain 


Years, with Steelbow- goods, as Oxen, &c. will the 
Steelbow-goods belong to the Heir who has Right to the 
Tack; 0: to the Executor? Ratio dubitandi, Poth the Lands 

| and 
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have Juſtice done them againſt their Parties, where they find 
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and the Goods are ſet in the Tack, as fundus inſtructis; and 


the Duty is payable in Contemplation of both: So, whoever 


has Right to the Tack, has Right to both, the Tack being 
jus indiuiduuum. 2. The Goods are like nativi et aſcriptitii, et 
addicti glebae, 3. What is to lie fixed for divers Years, can- 
not be reckoned inter mobilia, 4. It were hard to think that a 
Relict and Bairns ſhould have their Legitime out of Goods 
that are not in the Poſſeſſion of the Defunct, nor would be for 


divers Years. And it would feem, That zadem eſt ratis as to 


the Setter of the Tack, and his Heirs and Executors. 
Pecora dantur in focidam, cum animalium caſus in paſtorem 
tramifertur; qua conventione, pecora ferrea effici et appellari 


\ folent ; quod fit in mulits provinciis Germaniae; uli cum fundo, 


certus numerus ouium et vaccarum in feudum dari ſolet; ita ut 
vaſſallus, feudo finito, eundem numerum ſupplere et reſtituere 
zeneatur, Belold. Theſ. in verbo Eiſern Biehe. lit. E. p. 224. 


S. A Room being ſet in Tack for certain Years, with Steel- 
bow goods, theſe Steelbow-poods will belong to the Perſon 
who 5 Right to the Tack, whether Heir or Executor to the 
Tackiman. For the Tack is of a fundus inſtructus, aud com- 
prehends the Steelbow, as the Lands ſet. 

Bor the cloſer Queſtion is, I the Steelbow ſet, will belong to 
the Setter's Heir or Executor ? And it may be thought, That 
they will belong, at leaſt the Obligation for them, to the Set- 


_ zer's Executors, but without Prejudice to the Tackſman's Uſe. 


But fince the Right of the Tack, and Benefit thereof as to the 
Setter, will go with the Lands, to his Heir; it may appear more 
reaſonable, That the Goods given by him in Steelbow, ſhould 
be thought to be ſubje&ed to that ſame Deſtination, 


Strangers. See I roceſs againſt Strangers, Jit. P. 


NV. A LL Nations are mwucipia, and the World a great civi- 
| tas» They have that Relation and Neceſſitude, that 
peel ſunt, and owe Juſtice to all Perſons of whatſoever 


Nation, according to the Law of the Place where they con- 


tract, with reſpect to that Place; /br enim legem dixerunt : If 
Juſtice be refuſed, datur remedium pignorationts, ſeu repreſſa- 


liarum, 


S. IT is true, by the Law of Nations, all Perſons ought to 


and 
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and attack them; and that this Juſtice ſnould be done, in the 
Execution of perſonal Contracts or Bargains, acco ding to the 
Law loci contractus: But if it tend to affect the Lands or res im. 
mobiles where the Party conveened, lives; it muſt he accord- 


ing to the Law of their /izzs, But this general Diſtinction 


needs Explication, and may vary in the Application of it. 


N. Ir mobilia or nomina belonging to Strapgers (v. g. in 
Englond) thould be confirmed here? Or, if it be ſufficient they 
ſhould be conffrmed in England? Ratio dubitandi, ſequuntur per- 
N On the other part, they are a Scotiſßh Subject or In- 
tereſt, 


S. WE met with this before: And it is ſtill thought, That 


mobilia or nomina in this Country, belonging to Strangers, do 
transfer according to the Law of the Country where the 
Owner reſides and dies; guia ſeguuntur perſonam. 


Subjects living abroad. 


N. A Native living abroad, and being Popiſh, and going to 
the Maſs where he liveth: QAuaæritur, Whether he 
forfeiteth his Eſtate in Scotland ? 2 
Item, Is he inte commune there with Perſons forfeited in 
Scotland ; whether he be liable, as having contraveened the 
Law of Scotland, ſo that if he have any Eſtate in Scotland it 
may be affected? | | 
IF a Prince may command a Subject living abroad under his 
Enemy to retire and come home? And if he dilovey, may he 
be proceeded againſt, and be diveſted of any Fortuue and Li- 
beity competent to him as a Native? . 
Quoties rex, princeps, vel alius, in alterius regis vel principis 
territorio bona habet et poſſidet, ratione quorum, juramentum fide» 
litatis praeſtare ſolitus eſt ; per hoc non efficitur, ratione ſuae per- 
' fonae, ſeu perſonali abligatione, ſubditus aut ſubjectus; nec quoad 
perſonam ſortitur forum niſt ſecundum quid; ita ut pro tai poſ- 
ſellione bonorum conveniri paſſit, coram judice loci, in cujus territo- 


rio bona ſunt, Thel. Beſ. in litera H. 20. Huldigung. p. 402. 


S. IT were hard to make a Scoſinan living abroad, and go- 
ing to Maſs there, to incur the Pain of the Scots Law; the ſame 
being made for Scotfinen in Scotland And there is no Parity 
betwix: this and Murder, or Treaſon committed abroad; for 


Murder is condemned by the Law of Nations, and wherever 
| proſecuted 
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proſecuted ſnould be puniſhed. And as for Treaſon, it can 
hardly be proſecute as ſuch, unleſs the Delinquent be found 
here at home : Bur if he be found here, the Treaſon com- 


mitted abroad will affect him: Yet ſtill his going to Maſs, 


or ſaying Maſs abroad, ſeems not to fall under the Pain of 
our Law. | | 

THovucn a Scotſman Abroad, ſhould intercommune there 
with Perions forfeited in Scotland, he cannot be liable as if he 
had intercommuned in Scotland, to infer any Forfeiture, or ſo 
much as 4 Puniſhment : Becauſe the Law of Scotland forbids only 
intercommuning in Scotland, which is poſſible to be obſerved, and 
expedient for the public Safety; but intercommuning abroad is 
ſcarce poſſible to be evited, and concerns not the public Safe- 
ty. It is true, intercommuning abroad with Traitors in trea- 
{onable Practices, is no Doubt criminal; but this is not to be 
preſumed, but ought to be proven. And for a S:a/man, {imply 
jntercommuning abroad with Rebels, nothing ſave the Rigour 


of the late Times could have made it criminal. 


A Prince may command all his Subjects abroad, though un- 
der his Enemies, to retire and come home,; and if they dit- 
obey, they may be deprived of all Rights and Liberties in 
their native Country: For, this Duty of Obedience follows their 
Birth. | 


Subſtitutes. 


N. A Bond for a Sum of Money being granted to Sempro- 

nius; and failzieing of him by Deceale to Titius, and 
Titius his Heirs and Aflignies: Quaeritur, Who is Fiar? AN- 
SWER, The firſt Perſon: Titius being only ſubſtitute, failzieing 
of him by Deceaſe ; and Succeſlor in ſpe. 

Quaeritur, Ir Sempronius may diſpoſe of the ſaid Sum by 
Teſtament as he may inter vivos? Ratio dubitandi. That 
Titiu is {ſubſtitute by a Deed inter vivos. ANSWER, It is thought 
he may: Seeing ſuch Deeds are upon the Matter donationes 


, 1 a 
mortis cauſa; in which voluntas eſt ambulatoria. 


Quderitur, Ir the ſaid Subſtitute will be liable as Heir of 


Tailzie? It is thought, he ſhould be liable; ſceing, if there 
were an Infeftment in the Terms foreſaid, the Subſtitute could 
not ſucceed but as Heir of Proviſion. 

Ix a Bond bearing the Subſtitution foreſaid be regiſtrate: 


Quaeritur, If the Subſtitute (being named as ſaid is) may charge 
thereupon ? 
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thereupon? AxswER, It is thought, not; becanſe the Bond he. 
ing regiſtrate, is a Decreet as to the firſt Perſon: But the 
Subſtitute having only Right, in/far haeredis by Succeſſion; 
he cannot charge no more than an Heir of Proviſion. 


S. Wx had this Caſe before: And it was anſwered, That 
Sempronius is certaiuly Fiar. And that, though the Bond will 
tranſmit to Tits by a Service as Heir of Proviſion; yet, be. 
ing moveable, Sempronius may diſpoſe of the Sum by Teſta- 
ment. And this the Author ſcems here to incline, though he 
Judged otherwiſe above. | 

IT is alſo thought, that the Subſtitute will be liable as 
Heir of Tailzie, but only in quantum : For, it is really a 
donatio mortis cauſa, which, though liable to Creditors, infers 
no Repreſentation. And this Subſtitute, though the Boud 
be moveable, needs not confirm; for that 1s. only proper for 
Executors, who by the Subſtitution are excluded. But the 
Subſtitute cannot charge upon the Bond, though it were re- 
giſtrate, unleſs he produce his Service; which if he do, by 
the late Act of Parliament 1693, he may charge ſummarily 
and even as Subſtitute, he may charge; for the Author 
above ſays his charging is aditio or quaſi. 


Subſlitution in Bond, 


N. A Bond being granted to the Creditor, and failzicing 

| of him hy Deceaſe, to another Perſon: Quaeritur, 
If the Perſon ſubſtitute will be liable to the Creditor's Debt, 
at the leaſt, pro tanto; ſeeing the Sum was in bonts, and his 
Debt ought to be ſatisfied out of his Eſtate ? I 

Ir ſuch Bonds may be altered by the Creditor, not by up- 
lifting, which he may do, being Fiar ; hut alſo by changing 
the Bonds, and taking the fame to himſelf aud any other 
Perſon, or to his Heir? Sceing the Bonds ſeem to be a per— 
fect Donation in favours of the Subſtitute: And on the other 
part, they may be thought Mortis caſa, 


Ir the Creditor may diſpoſe of ſuch Sums by Teſtament ? 
A Bond being granted by divers Prſons to my Lord Dw- 
donald, and failzieing of him by Deceaſe, to his Son the 
Lord Cochran, his Heirs and Executors: And after the De— 
ceaſe of Sir John Nicolſon, one of the Debtors, he having 
taken a Bond of Corroboration from his Brother Sir Millian 
to himſelf ; and failzicing of him by Deceaſe, to his Grand- 
child, then Lord Cochran (his Father being deceated) Qulae- 
| ET | ritur, 
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yitur, Seeing the firſt Bond ſtands as to the reſt of the Debr- 
ors ; Whether the Lord Cochran his Father's Executors will 
have Right to the ſame ? And, what Courſe ſhall be taken 
to get the Right of the former Bond ſettled in Cochran's Per- 
{on ? 

DPruaeritur, Ir, the former Bend being moveable; and in 
the Bond of Corroboration there be an Obligement to infeſt ; 
the Natnre of the Sum asto the former Quality of Moveable 
be altered ? | 

A Bond being granted to Robert Selkirk Merchant in Edin- 
burgh, and Katharine [nglis his Spouſe, the longeſt Liver of 


them two in Conjunct fee ; and failzieing of them both by 


Deceaſe, to Robert Selkirk their lawful Son, and to the Bairns 
lawfully to be procreate of his Body ; which failzicing, to 
the other Heirs lawfully procreate, or to be procreate betwixt 
the ſaid Robert and his {41d Spouſe : Which all failzieing, to 
the ſaid Katharine Inglis, her own neareſt and lawful Heirs, 
Executors or Afignies : With this Proviſion, That it ſhall be 
leiſum and lawful to the ſaid Robert Selkirk elder, at any Time 
during his Lifetime, vel in articulo mortis, by himſelf alone, 
to 5 95 diſcharge, or otherwiſe aſſign and diſpone the Sums 
in the faid Bond, in Hail or in Part, to any Perſon or Per- 


ſons he ſhall think expedient ; 'and, to make and grant all 


Writs, Rights and Securities requiſite thereanent, in due and 
competent Form, without the Conſents and Subſcriptions of 
the ſaid Katharine Ingits his Spouſe, and Robert Selkirk his 
Son or his Foreſaids, had or obtained thereto in any Sort. 
THz above mentioned Robert Selkirk the Huſhand, and 
Robert Selkirk his Son being both deceaſed, without Heirs 
either of the Body of the ſaid Robert Selkirk younger, or of the 
Marriage betwixt the ſaid Robert elder and the ſaid Katharine 
Inglis; fo that the ſaid Katharine has Right to the ſaid Bond: 
Quaeritur, Whether the fanie will pertain to her in her own 
Right as Fiar, or as Subſtitute in the laſt place, and repre- 
ſenting the Fiar? And who is Fiar by the ſaid Bond, whe- 
ther {aid Robert elder his Son, or the ſaid Katharine, who pre- 
tends to be Fiar, becauſe the Right of Succeſſion terminates 
upon her and her Heirs? 1 
It is anſwered, That albeit when a Bond is conceived ſimply 
to two Perſons in Conjuntt-fee, and the Heirs of one of them; 
the Perſon to whoſe Heir the Sum is provided, is under- 
ſtood to be Fiar : Yet when there are divers Degrees of Sub- 
ſtitution of the Heirs of divers Perſons, the Perſon whole 
Heirs are firſt ſubſtitute is Fiar ; and both his own Heirs ſub- 
ſtitute 


— —— 
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ſtitute 1n the firſt place, and the other Heirs of any other 
Perion ſubſtitute after them, will be Heirs of Proviſion to him: 
As when a Bond is taken to a Huſband and his Wife, the 
longeſt Liver of them in Conjun& fee, and to the Huſband's 
Heirs; whilk failzicing, to the Wite herſelf and her Heirs; 
though the Right of Succeſſion as to the ſaid Bond doth ter- 
minate upon the Wite and her Heirs; yet the Huſband will 
be Fiar, both as dignior, and becauſe the Right of the Sum 
will pertain to his Heirs in the firſt Place; and to the Wife 
and her Heirs only upon their Failure, and as Heirs of Pro. 
viſion to them: And therefore, in the preſent Cale, the Mo- 
ney being lent by the Huſband, and being provided after his 
Deceaſe to his Son Robert, and the Heirs of his Body, whilk 
failzieing, the Heirs of the Marriage betwixt the Huſband and 
the Wife; and to the Wife's Heirs, only in the laſt Place. 
It is thought, That her Huſband is Fiar, and that the Wife 
and her Heirs will only have Right as Heirs of Proviſion un- 
to him. And if Robert ſhould have had Children, or, if there 
had been other Children to the ſaid Robert elder by the ſaid 
Katharine ; it were abſurd that they ſhould have had the Right 
of the ſaid Sum which was lent by the Huſband, not as Heirs 
to him, being their Grandfather or Father, but as Heirs 
to the ſaid Katharine, being their Mother or Grandmother ; 
or that the ſaid Katharine ſurviving her Huſband, ſhould have 
Power as Fiar, of diſpoſing the ſaid Sum; or to have given 
it to a ſecond Huſband, in prejudice of the ſaid Robert her 
Son, or the Heirs of his Body, and the Heirs, if there had 
been any thereafter, procreate of her Huſband and her, tho' 
deſcended of both. | 


Ir it be found by the Lords, That either the ſaid Robert 


Selkirk elder, or his Son Robert was Fiar; the ſaid Katharine 
mult be ſerved Heir of Proviſion to the Fiar. 


S. Wu Na Bond is granted to a Creditor, and failzieing 
of him by Deceaſe, to another; the Subſtitute will be liable 
to the Creditor's Debt; but only pro tanto. And though the 
Subſtitute ſhould be obliged to ſerve Heir of Proviſion in ge- 
neral, it ſhould operate no farther ; beſides that now he may 
do this cum beneficio inventarii. | | 

Ir the Creditor in ſuch a Bond ſhould alter the ſame, tho' 
not by uplifting (as he may) but only by changing it; or by 
taking a Bond of Corroboration to himſelf, and to another 
diſtin Perſon; or even to his Heirs ; it vacates, and chan- 


ges the firſt Subſtitution : For it is but a donatio mortis cauſa, 
And 
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And it is already ſaid, That the Creditor may diſpoſe of the 
fame by Teſtament, 

Wren a Bond is granted by divers Perſons to Seius (for 
Ezampic) and tailzieing of him by Deceale, to his Son Titius 
and his Succeſſors; and one of the Dehtors dying, Seius 


takes a Bond of Corroboration from his Brother, and failzicing 


of him by Deceaſe, to Sempronwius. No doubt this will al- 
ter the Subſtitution as to all the Dehtors; and the laſt Sub- 
ſtitute Smipronius may compel 77tus's Executors or Succellors 


to denude 11 his Favours, even as to the hail Debtors. And 


though the firſt Bond was moveable, if the Bond of Corro- 
boration be made heritable by Infettmeut, the Sum will be- 
come heritable. | | | 
Treg Author ſets down another Caſe at great Length, but 
it is in ſhort this; there is a Bond is granted to Seius and his 
Spouſe, the longeſt Liver of them two; and tailzieing of them 
by Deceaſe, to Titius their Son and the Heirs of his Body; 
which failzicing, to the other Heirs that ſhould be procreate 
betwixt Seius and his Spouſe ; which all failzieing, to the 
ſaid Spouſe, her own neareſt and lawful Heirs and Aſſignies: 
And the Bond further provides, That Sezus ſhould have full 
Power of it during his Life. There can be no doubt that 


Seius is Fiar of the Bond; and if the Succeſhon, through 
the failzieing of Intermediates, ſhould fall to the Spouſe aud 


her Heirs, ſhe or they muſt be Heirs of Proviſion to Seius; 
and if it was a moveable Bond, and the Spouſe {ubſtitute, as 
ſaid is, ſhe might upon the Devolution charge for the, Money 
ſummarly. | | 


Subſtitution in Legacies. 


N, A Legacy being left to a Perſon, and failzieing of 

him by Deceaſe, to another: euaeritur, What 
the Import of that Subſtitution is? ANSWERED, That it is 
ſubſtitutis vulgaris; and that the Effect of it is, that if the 
Legatar die before the Teſtator, ſo that the Right do not 
take Effect in his Perſon, it hould belong to the Subſtitute : 
But that is not Adeicomiſſaria; ſo that the Legatar dying after 
the Teſtator, it would belong to his Executors, and not to 


the Subſtitutes. 


S. Warn a Legacy is left to a Perſon, and failzieing of 
him by Deccaſe, to another: The Effect of jt is, That if the 
| Dad Legatar 
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Legatar die before the Teſtator, it will belong to his Subfti. 


tute; but if it fall once to the Legatar after the Teſtator's 
Death, he Author thinks, it ſhould belong to his Executor, 
and not to the Subſtiture. But it may be thought, That the 
Subſtitution ſhould exclude the Executors ; for though it may 
be judged to be but ſib/{1717io Vuigarts, which evanithed upon 
the Succeſſion of the Legatar inſtitute ; yet with us, it would 
fall otherwiſe. For, if a Legacy were left to a Perſon and 


the Heirs of his Body, which failzieing, to another and his 


Heirs; the Legatar might certainly freely diſpoſe upon it: 
But if he did not, it would not fall to his Executors, failzieing 
Heirs of his Body, but to the Subſtitute; and there appears to 
be par ratio. For, in a Word, any expreſs Subſtitution or 


Deſt. nation ſhould (with us) exclude the legal Succeſſion, as 


being the expreſs Will of the Proprictor. But this needs 
further Conſtderation. 


Succeſio in Materns, 


N. A Grandfather upon the Mother's Side, having the 
| Time of his Deceale two Daughters, and Children 
of a third Daughter: QPuacritur, If the two Daughters will 
only ſucceed, and exclude the Children of a third? Ratio 
dubitandi, That Repreſentation is in order to the ſtanding of 
Families, and in the Cafe of Primogeniture; whereas in /uc- 
cefſione materua the Intereſt of Families is not conſidered ; 
ſeeing the Grandchildren by their Mother has not ſo much 
as caput in familia And for the fame Reaſon, mobilia, becauie 
they are not the Foundation of Families, admit no Repre- 
ſentation. ANSWER, It is thought, by our Cuſtom, the 
Children of the deceaſed Daughter will ſucceed with their 
materterae Et non poleſt reddi ratio omnium quac major ibis 
conſtituta ſunt. FE 
Ir the Children of the deceaſed Daughter do ſucceed : 
Quæritur, If the deceaſed Daughter has left Sons and Daugh- 
ters; Whether the eldeſt Son of the faid Children will fuc— 
ceed to their Grandtather ? Or, If all the Children will be 
Heirs-Portioners as to their Mother's Part? Secing for the 
ſame Realon that their Mother and Aunts are Heirs-Por- 
tioners; that they are fins familic; a fortiori, they who 
are not i familia at all ought to be Heirs-Portioners. An- 
SWER, It is thought, That the eldeſt Son of the, deceaſed 
Davghter will ſucceed as Heir- Portioner with his Aunts: And 
the 
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the Law doth favour not only Families as to Preſervation, 
after they are couſtitute; but Iikewile as to their Conſtitu- 
tion: And the eldett Son, albeit he be not in familia ma- 
zerna, may conſtitute, and be a Head of a Family of his 
OWN. | 


§S. WEN a Man leaves two Daughters, and Grandchildren 
by a third deceated ; there can be no Doubt, but as to Hert- 
tage the Children of the third will repreſent their Mother, 
and come in for her Part with their two Aunts, and ſo be 
Heirs-Portioners with them to their Grandfather ; which is a 
clear Succeſſion in paternis. Aud farther, if the Daughter 
deccaſed left both Sons and Daughters; her eldeſt Son would 
come by Repreſentation, in his Mother's Place: For in Hert- 
tage, our Law admits Repreſentation; and always prefers 
Heirs: male to Females: So that theſe Things needed not to 
have been doubted. 


The next Title, Succeſſio in Stirpes, is but a Citation. 


De Succeſſione in feudo amiſſo, et quo jure cenſenda, 


utrum Haredilatts an Conguaſins ? 


"IN; UERITUR de feudo amiſſo et reverſo, quo 


as | Jure ceniendum fit, utrum hereditatis an con- 


« quzſtus; et de omnibus commiſh ſpeciebus competit, five 


« ob altenationem, five diſciamationem, five purpreſturam 
ce vel baratrjam, aut qualemcunque feloniam, aliudve delictum, 
« feudum apertum dicatur? Sed quia recognitio frequentiſ- 
« {fimus apud nos feudi ex commitlo vindicandi modus 1ncre- 


„ buit, de ea et praxi noſtra maxime ſolenni, et textui ac- 


© commodatiori, quæſtionem agitahimus: Deciſionem ad 
c reliqua commilla indiſtincte porrigendam præfati. Quæritur, 
« igitur, cum {uperior feudum per recog nitiouem ſibi aſſeruit, 
* utrum feudum recognitum poſt obitum ipſius, ut con- 
% quæſtus alcendat? an vero, ut hzreditas cum feado domi— 
© nanti deſcendat; poſito feudum dominans hereditarium 
« elle? 

„ Preftio hæc in le diſſicilis, et graviſſimas conſequentias 
*« ſecum trahens, haud æquali tamen difficultate in omnibus 
* recopnitionis ſpeciebus laborat. Quod ut patefiat ſciendum 
“ duas apud nos invalbiſſe recognitionis ſpecies, ex cauſarum 

a « diyerſitate 
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diverſitate diverſas; unam, ob defectum vaſſalli, alteram, 


oh delictum Ex poſteriori cauſa, feudum ob delictum et 
admulum vaſſalli dicitur proprie committi: Ex priori, vaſ- 
ſalli proſapia, quam in prima feud! conceſſione dominus ad 
feudi ſucceſſionem aſciverat; extincta, teudum dicitur finiri; 
et cum ſtemmate in quo reſederat, exipirare. Si enim ab 
initio, conceſſum eſt alicui et hæredibus maſculis ex ipſius 
corpore progenitis, vel deſcendentibus maſculis; vatlallo 
mortuo, nec ullo ex deſcendentibus maſculis ſuperſtite, 
dominus feudum ab heredibus talliæ, vel per fœminas 
deicendentibus, revocat; et hanc feudi revocationem Bal- 


furis recognitionem vocat, et ejus praxin prodidit, in 


tractatu, de recognitionibus, datam 18 Dec:mb. 1506. Regio 
advocato agente contra Foannem et Margaruam Auchtrans 
heredes, alteram tallizg, alteram linee.. Et hoc genus re- 
cognitionis etiam in feudis Francis locum habet; feudo hac 
ex cauſa reyocuto: Etſi dubitari poteſt, utrum iu periona 
domini ad quem revertitur, hereditatis an conquæſtus natu— 
ram induat: Certum eſt, eodem jure quo feudum dominans 
cenſeri, eandem naturam et qualitatem ſortiri reſpectu 
ſucceſſionis; et omni alio reſpectu, qui ex diſtractione et 
diviſione propriorum, ſen hæreditatis et conquæſtuum, le- 


cundum noſtram conſuetudinem poſſet emergere. Quin 
etiam, hoc caſu non ſolum dominium directuui dominium 


utile attrahit, ſed poſſeſſio civilis poſſeſſionem naturalem 
advocat; adeo ut dominus directus poſſeſſionem nactus, 
non dicatur novam adeptus, ſed veterem continuare poſſeſ- 


ſionem, aſtipulantibus omnium doctorum ſuffraglis; in L. 


clam poſſidere, ff. de acquirenda vel amittenda polſſſione. 


Et hæc feud: extincti redintegratio, adeo equitate et ra- 


tione ſubnititur, ut fiat in eodem qualitatum ſtatu quibus 
feudum dominans afficitur, tam quoad uſumfructum. ff. de 


uſufrudu ; quam hypothecam L. ſi fundus in principio ff. 


de pignor. Et ſervitutes ex fundo dominante debitas, idque 
optimo jure, quia acceſſio per modum unionis coiens, can- 
dem prorſus rem conſtituit, et res cui nititur, omnes ſuas 
qualitates ei impertitur. L. 26. ff. de pact. dotal. Atque 
hæc deciſio, firmiſſimo et irrefragabili argumento nititur; 
quod domino utih, quod per inteodationem a directo dil- 
ceſſcrat, extinflo, et per modum meræ privationis annihi— 
lato, nihil domino cedit aut acquiritur ; ſed vroprietas, que, 
abicedente ulufructu, et domino utili eatenus fuerat inuti— 
lis; eo perempto, pura et defæcata emergit : Ideoque 
dominium utile non redit; fed in perſona proprietarii quaſi 

„ recidivum 
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recidivum reviviſcit, et dominus nil nanciſcitur, ſed quod 
ante habebat ; fed gravatum jure reali inalium devoluto, 
eo jure eyaneſcente, illibatum, et quaſi purificatum incipit 
ohtinere: Sicut cum finitur emphiteuſis vel uſusfructus, vel 
cum res revertitur ad mulierem, {oluto matrimonio. L. in 


rebus, C. de jure dot. Cum igitur nulla hic fit acceſſio nec 


tranſmiſſio, ſed mera privatio et extinctio, nulla poteſt eſſe 
acquiſitio. Argumenta que hanc ſententiam enervare vi- 
dentur, quia in alteram recognitionis ſpeciem opportunius 
et fortius ſtringi poſſunt, ſolvere ſuperſedeo, donec eam 
ablolvero. 

© SECUNDA ſpecies, que, proprie, Et Toi, re- 
cognitionis nomine utu noſtro indigitatur, procedit, cum 
vallallus feudum militare, vel ſaltem ejus partem medietate 
majorem, quoznodocunque, ve] ſimpliciter, vel ſub pacto de 
retro-vendendo, feu reverſione vendit, domino inſcio et 
inconſulto; vel ſaltem ita gravat annuis redditibus, aliiſve 
oneribus, ut major pars fructkuum quotannis erogetur et 
exhauriatur: Guo caſu feudum amittitur, et ad dominum 
revertitur, ait Texzus, et mores noſtri ſuſfragantur: Sed 
quo jure, utrum hareditatis an conquæſtus, ambigitur, et 
adhuc ſub judice lis eſt, Certe major) difficultate, et forti- 
oribus argumentis hic, quam in ſuperior ſpecie conflictan- 
dum eſt; ibi enim, feudo naturaliter finito et extincto ſine 
facto vaſſalli, nec ulla extrinſeca cauſa interveniente, nulla 
crit tranſmiſſio juris extincti et elapſi; ſed virtute directi 
dominii utilis attracti vi, naturalis conſolidatio. Sed in hac 
ſpecie, feudum in ſe perpetuum de ſe non finitur, ſed per 
accidens, ideoque nova videtur acquiſitio in pœnam ingra- 
titudinis, et {ic veluti ex cauſa lucrativa. juxza L. apud 
Celſum. $ Auctor, ff. dedol. mal. et met. except. Secundo, 
Feudum recognitum hereditas videri non poteſt, cum non 
tam per virtualem predeceſſorum ſucceſſionem tranſmittatur, 
quam per emergentem delicti vaſſalli occaſionem, jure 
obventionis lucrative que omitti poteſt, patrono accedere 
videatur. Adhæc, cum ſubfeuda in eodem ſuppoſito cum 
feudo dominanti confluentia, non neceſſario cum eo 
coaleſcant; nec in conſcquentiam conſolidationis et 
unionis, eadem jura qualitateſque participant; quicquid 
enim nonnulli ſentiant, ex quibuſdam legibus male 
intellectis, confuſionem et conſolidationem aſtruentes. 
L. Uranius ff. de fide juſſ. L. Papinianus ff. de ſervi- 
tut. urban. praed. clarioribus legibus refelluntur; quibus 


cuilibet rerum ſuarum moderatio ct arbitrium permittitur. 
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L. in re mandat. C. mandat. L. nemo exteris. C. de Juudaeis: 
Et receptae, et triviali praxi fruſtra oppedunt. Conſtai e- 
nim ſubfeuda a domino ſuperiori empra, in codem ſuppo- 
ſito coire, non tamen uniri; fed in caſu diviſionis ab anti. 
qua haereditate dirempta, ad haeredes conquaeſtus tranſire: 

Idque apud nos obſervatur, et in Callia, uvi jus confuetudi. 
narium dominatur, expreſle {ancitum ett. JTertium et ul. 
timum argumentum, quod maxime officere videtur ne feu- 
da recognita haereditas judicentur, ducitur ab incommodo: 

Si enim feuda recognita, feudo dominant virtute conſoli- 
dationis ut hacreditas accedunt, ſequitur feudi dominantis 
annexatione et incorporatione domanio et coronac D. Re- 


gis facta, et ſubfeudo aperto et commiſlo, ſubteudo in. 


cuam, quod ante incorporationem elocatum fuerat, poſt 
enim, non licet, ne, ſecuta difſolutione, proprietatem ſe— 
mel annexam alio modo quam in einphiteultin dare. (Corſtit. 
234, Jacob. Set.) teudum illud domanio accreicere et ina- 
lie nabile eſſe Bent reliquum domanium et patrimonium fiſcale 
et publicum, non tam principis quan majettatis et Coronae z 
nec niſi praevia ditſolutione poſſe a Rege diſponi ; quod 
abſurdum. Nec enim ſereniſhmis noſtris Regibus devegari 
debet libertas quam feudiſtarum coryphel, Andreas {ſerna, 
et Matthaeus de afflictis, omnibus principihus attribuunt in LC. 
Imperial. & practer ea ducatus. Tit. 55. de prohib. feud. alien. Et 
Galli domanii, et appanagiorum ex lege tandamental inalie— 
nabilium acerrimi allertores, regibus ſuis non invident. 
His non obſtantibus, in alteram partem non ſolum pro— 


pendeo, fed pedibus eundum cenſco; eamque moribus no- 


ſtris, juri feudali et civili magis conſentaneam; nec tot 
tantiſque incommodis laborantem, argumentis aſtruere, et 
contraria diluere conabor. 

« PRIM O ipitur, feuda 1ecognita moribus noſtris inter pro- 
pria ſeu hacreditaria numeranda ex co mani quod jure hae- 
reditario et antiquo a pracdecet{oribus tra ntmiſſo vindicata 
quodque non per modum tranſmiſſionis ſed extinctionis et 


negationis ad dominum devoluta ſint: Quamvis enim, ut 


in priori ſpecie, feudum non expirarit, et per ſe extinctum 
fit ; quia tamen accedente vaſſalli culpa, feudum vel ipfo 
jure vel praevia ſententia corruit; idco merito dicitur ex- 
tingui et irritari, ut emphyteuſis in ſe perpetua, ob deſidiem 
et ceſſationem emphyteutac biennalem aunihilatur et extin— 

uitur jure canouico et civili; et jure noſtro ſcripto, con- 
83 246. Jacobi Sexti; ubi amiſſio et irrita jo emphy- 


teuſeos vel feudi ex jure cs dicuntur; irritatio 
autem 
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zutem et tranſmiſſio ex diametro adverſantur, illa enim 
penitus annihilat et extinguit , haec jus ab uno avocat et 
in alium transfert; cum igitur ni] ſuperſit, quod tranſmitt 
vel acquiri poſſet, neceſſe eſt jus domiuicum te exſerat; et 
nullo obice objecto, dominio util, quod habebat vaſſallus, 
extincto. dominium utile vi quadam alliciat; vel virtuali- 


ter proprictai et domino directo inſitum et quaſi ſopitum 


re{uſcitet : Et fic nulla fomniari poteſt acquiſitio nec do- 
mini directi quod dominus ante habebat; nec utilis quod 
imerit: Et dominium utile quod dominus incipit habere 
non de novo tranſmiſſum accedit, {ed antiquum per infeo- 
dationem ſuppreſlum, ca reſoluta,  cuititur et ſeſe exſerit; 
atque hoc moribus noſtris ita fierl, argumento eſt, quod 
cum feudum redit ad dominum, non cum onere quod in 
trauſmiſſione fit, revertitur, fed immune et liberum ſicut 
ante primam intcodationem: Adeo ut non ſolum alltenatio- 
nes ct juveſtiturae quac juitio validae, utpote citra medi- 
ctatem factae conſtiterant, recognitione ſubſecuta corruant, 
ſed etiam ſubinfeodationis et emphyteules quamvis ab initio 
recte conſtitutae, ex poſt facto ſuhvertantur, et recogni- 
tioni ſubjacent : Secus quam in Gallia ubi teuda domino a- 
perta oneribus a vallailo impoſitis obnoxia ſunt, teſte 
Maolinats. | 
«© TOUE hanc ſententiam juri feudali maxime eſſe con- 
ſentancam, facile liqucbit, perpenſa natura feudi: Feudum 
nonnulli definiunt dominium mile; fed meliores juriſcon— 
ſulti, exploſa dominii diſtinctione, que non juris {ed magi- 
ſtrorum eſt, nullum utile dominium admittunt; ſed feu- 
dum uſumfructuai et jus utendi fruendi eſſe volunt Gſjac. 
lib 1. de Feudis. Duar. lib. 1. anniverſ. diſp. Egumarius 
Baro, lib. 4. de Beneficiis. Joannes Borcholt. in diſp. de ure 
Emph;teutico. Et textu feudali expreſſo nituntur, qui defi- 
nit feudum beneficy uſumfructum, 4b. 3. lit. 1. de feud. et 
primo quidem precarium, vel annuum, vel ad ſummum, vi- 
talem, 4b. 1. tit. 1. poſtea, uſu gliſcente perennem, ib. 
3. initio. Scquitur igitur ex jure feudali, feudum, ut om- 
nem uſumfructum, ſemel amitjum et peremptum, non poſle 
acquiri vel trautmitti: fed cum proprietate conſolidari; 
vel concinnius loquendo, dicendum uſumfructum cau- 
ſalem, quem dominus habet ex cauſa rei et jure dominii. 
L. fi cum argentum. & penult. de exce{tionbus rei jlidicate : 
Et quaſi dominii partem L. 4. J. de Ujufrudtu; et qui u- 
ſufructu formali (ut loquuntur doctores) impediebatur quo 
minus ſe exereret; co repagulo per ſententiam declara- 
| = „ toriam 
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toriam et privativam, ſecundum dominum latam, ſubſtracto, 
emicare quaſi et emergere. Secundo, cum quis rem ob 
cauſam aliquam datam cauſa non ſecuta, recuperat condic- 
tione cauſa dati ex jure civili, connotat rem eo modo re. 
ceptam cum omni cauſa et omnibus ſructibus reddire, quaſi 
nunquam data fuerit. L. qui Je debere. Fundus Ff. de con. 
ductione cauſa data cauſa non ſecuta Et conſequenter, ſi quis 
fundum hæreditarium dotis nomine dederit, et nuptiis non 
ſecatis poſtea condixerit; poſt condictionem, hereditarium 
elſe nemo eſt qui diſſiteatur. Pari ratiove, ſi feudum he: 
reditarium aliquis in feudum dederit, fidelitate quam ſtipu— 
latus fucrat in perpetuam, vel nunquam ſecuta vel temera- 
ta; poſtea recuperarit condictions cauſa dati que adver- 
ſus vaſſallum infidelem jure feudali intentatur, fit. 20. lib. 1, 
de feudis non dicitur de novo acquiſiſſe, ſed cum priſtino 
jure et cauſa recuperaſſe; quod ſi in perſona primi conce- 
dentis feudum apertum non cenſetur conquæſtus, nulla eſt 
ratio diverſitatis in perſona hæredis, aut alicujus deſcenden- 
tis. . ” | 

& Tertio loco, Deciſionem hanc a jure civil! et ratione non 
alienam eſſe, abunde demonſtrant trita illa axiomata et 
brocardica ; neminem ſibi ſervire, aut in ſe agere poſſe. L. 
Si quis ædes. ff. de ſervit. prad. urban. Obligationem per 
confuſionem extingui et exinaniri. L. Uranius ff. de fidejuſſor. 
Et maximæ philoſophica; ex relatis uno ſublato, 101i alte- 
rum; et, idem agens et patiens in rerum natura concipi non 
Poſe: Et conſequenter eundem dominum et vaflallum elle, 
abſurdum videri : Et proinde feuda neceſſario confolidari, 
Præterea, quamvis omnium doctorum calculo, jus feudale 
jure civili poſterius, eoque pleriſque in locis exoleſcente, quali 
poſthumum ſit. Certum tamen eſt, in jure civili nonnullas 
quaſi umbras, et feudorum ſimulacra reperiri; a quibus ad 
feuda non inepte ducitur conſequentia; et ut omittam prae- 
dia ſtipendiaria nec mancipi; de quibus mentio fit in & per 
traditionem v. Inſtit. ds rerum diviſione; et militias, in 
L. omni modo. C. de inoſſicioſo teſiamento; clientelas, de 
quibus paſſim toto jure: Et jus Tzpommey leu libellarium, 
cujus meminit jus novella ſeptima. Jus emphyteuticum, 
omnium judicio juri feudali maxime affine eſt, et hoc ad 
ejus exemplum, et ideam conditum videtur, dominio utill 
ſeu uſufructu in perpetuum elocato et conditione ſerviti, 
et «7J7mor ſeu pracſtationum pro melioratione et canone 
emphyteutico ſubjecta; et in caſu inofficioſae altenation1s, 


vel contumacis ceſſationis feudi privatione irrogata. Unde 
| | | frequen- 
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« frequentiſſima ultro citroque argumentatio fit, et quod in 
« uno ſtatuitur, ad alterum a doctoribus producitur, niſi 
c exprelle contrarium ſtatuatur. Concludendum igitur, ſeu- 
« da aperta extingu et conſolidari, ſicut emphyteules, de 
« quibus nuuquam dubitatum eſt a juris interpretibus ; prae- 
« ſertim cum verba juris omnia negativa et privativa ſint, 
© nullamque tranmiſſionem, aut ex parte domini acquititio- 
«© nem importent. L. 2. C. de jure Emphyt: 

« ATQUE his argumentis, feuda com miſſa feudi principalis 
jure geuſeri evincitur iis, incommoda quae contrariam ſen- 
© tentiam gravant, quaſi in ſubſidiis ſubtexere non erit alie- 
% num: Inter multa alia haec eminent, 1. Quod poſita ſub- 
* feuda recognita conqueſtus eſſe, ſequitur pendente fund! 
© dominantis u{ufructu aperta uſufructuario acquiri; ut omues 
« rei fructilis obventiones; 1dque non ſolum quoad uſumfructum 
*« {ed etiam quoad proprietatem, per L. uſufrudtu legat. F. 1. J. 
de uſufructu. 2. Indidem ſequitur, feudo dominante ſub pacto 
de retrovendendo ſeu reverſione alienato, et poſtea ex lege 
“ pacti redempto, ſubfeuda medio tempore recognita fiant, 
* reliqua commoda et fructus emptori non eripi; fed utcun- 
© que ampla et opi ma latifundia cum pretio refuſo penes eum 
„ remanere, denique venditorem fundi dominantis, quamvis 
© ipſum cum omnibus viribus et pertinentiis alienet, ſubfeu- 
* dum ante alienationem commiſſum, domino ſeu emptore 
© invito, poſſe recognoſcere ; nec jus commiſſi, ut revium, 
* et alia ante venditionem ceſſa et venditori adquiſita, ad emp- 


© torem pertinere: Quae conſequentiae quam cum ratione 


* et praxi noſtra congruant, judicandum relinquo. 
* HAacTENvus ſententiam, quae tam in jure quam Prax! 
5 noſtra potior videtur, utcungue probavimus; ſuperſunt ar- 


© gumenta, quae ſupra in contrarium propoſuimus, quorum 


* ſolutionem, licet ex praedictis facile eliciatur, paucis per- 
© ſequemur. Primum et ſecundnm facile concidunt, ſicut enim 
non refert, quommodo aut qua occaſione uſufructus finiatur, 
** five per ſe, morte uſufructuarii naturali vel civil z maxima 
et media capitis diminutionibus, an per accidens, ceſſione 
* et proprietatis conſolidatione, inf?. de uſufructu: Sed quo- 
** modocunque finitus ad proprietatem revertitur : Ita feudum, 
* jure-vallalli quomodocunque extincto, five naturaliter ut 
in priori recognitionis ſpecie; five ex commiſſo; ad domi- 
num redit, et primaevam ſuam naturam recuperat; nec 
obſtat poſterior pars ſecundi argumenti, quae conſolidatio- 
nem fundorum dominantis et ſubalterni in caſu concurſus 


«c 
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in codem ſuppoſito non neceſſariam eſſe concludit; quia 


& vera eſt tantum in caſu tranſmiſſionis quae fit jure extraueo 
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et heterogeneo, ex titulo emptionis, legati vel ſucceſhonis, 
ſi dominus haeres fit vaſſalli; quo caſu feudum tranſmitti- 


tur cum onere a vaſſallo impoſito. Cum enim feudum fit jus 


tranſmiſſibile, quin dominus haeredibus ſuis, qui forte a 
ſucceſſione feudi dominantis, tallia aut alia proviſione ar- 
centur, conſulere poteſt feudo acquiſito, et citra conſolida- 
tionem ad ipſos tranſmittendo, dubium non poteſt. At— 
que haec in feudo et emphyteuſi qui ſunt uſufructus perpetui 
recepta ſunt, contra juris diſpoſitionem de temporali uſu- 
fructu, qui nec cedi nec tranmitti poteſt. L. A uſusfructus 
F. de jure dotium, et inſt. de uſufruttu: Quæ tamen illæſa 


cet illabefacta manet in caſu extinctionis et com miſſionis, qui 


necetlirio conſolidationem, et in priſtinum ſtatum fine 
onere redintegrationem implicat. Ad poſtremum refpon- 
detur, cum ſubfeudorum conſolidatio luculenter demon- 
ſtrata ſit; et ſubfeuda dominio ſeu proprietati annexa 
conſolidata, ipſius naturam et qualitates, et in alienabilita- 
tem aſſumere, et doctorum qui contrarium tenent, authori- 
tatem, quia ratione non fulcitur, authenticam non eſſe, Et 
hæc eſt juris civilis diſpoſitio, juxta L. inter ſocerum F. de 
pacto dotali. Sed praxis, quæ plerumque a jure recedit, 


et hic et in Gallia adverſatur; et rex ſubfeuda etiam do- 
manio annexo ſubalternata, alienare poteſt; nec requiritur 


diſſolutio. Ratio praxeos hujus &y7wouy hæc obtenditur, 
quod cum annexatio ſit ſtricti juris, et odioſa, utpote quæ 
abſolutam, et ut leges ipſæ loquuntur, legibus ſolutam 
principalis poteſtatis plenitudinem coarctat, nullam extenſi- 
onem patitur; ideoque; ea tamum quæ expreſſe annexa 
ſunt, domanii annexi jure cenſentur; non autem obventio- 
nes, et quantumvis hæreditariæ acceſſiones. In Gallia certe 
luculenter Caroli novi conſtitutio definit, nil domanio an- 
nexo comprehendi, niſi quod expreſſe et diſerte conſecra- 
tum, et coronæ incorporatum eſt, vel ſaltem per decem an- 
nos ab 11s qui a rationibus regiis ſunt domanio annexo ac- 
cenſitum eſt: Diſpar tamen ratio eſt in Gallia, et apud nos; 
ibi enim feuda a genuina feudorum puritate diſciverunt, et 
tantum non alaudiorum et patrimonalium jure cenſentur, 
et proinde ad dominum cum onere commiſſa revertuptur. 
Apud nos vero tantum abeſt, ut ſtricta illa feudalitatis ty- 
ran nis, quæ rei ſux diſpoſitionem annihilet, emolliatur, ut 
contra intendatur; adeo ut vaſſallus, domino inconſulto, ne 
finium regundorum experiri poſſet, nedum de feudo trauſi- 


c gere; quod tamen jure feudali licet, Tit. 22. lib. 4. de feu- 
* dis, Et feudum reſciſſum proditur, ob deteriorationem et 


„ ſylvarum 
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« ſylvarum ſtragem ; cujus praxin refert doctiſſ. Cragius in- 
« ter Davidem Boner de Roſe et Joannem Crighton de Enner- 
„ nythie, Concludo, feuda ſubalterna ab antiqui ſeu hæredita- 
« rit feudi domino recognita, hereditati, non conqueſtibus ac- 
© cenſeri, et feudo dominanti conſolidari. 


S. Tux Sum of this Latin Exerciſe ſeems to be, That a 
Feu returning to the Superior by Recognition, is reckoned, in 
his Perſon, as Heritage, and not as Conqueſt : Congue/tus enim, 
proprie et vi vocts, eſt ex novo tituln onerofa : Et etiam, cum latius 
accipitur, eſt ex nova cauſa ; quod, recignitioni, que fundatur in 
jure domini ſuperioris, non convenit. 


Succeſſor Titulo lucrativo. 


V. TF the Heir of a Succęſſor titulo Iucrativo, be liable as 
| himſelf, to the whole Debt contracted before, though 


_ exceeding the Value of the Eſtate diſponed ? Ratio dubitandi, 
The Title of Succeſſor is a penal and paſſive Title: And 


pena non tranſit in heredem. 2do, The Heir of an Intro- 
mitter was found only liable in quantum, the Intromitter was 
locupletior, in the Cale of in Lauder. And on the 
other part, a Succeſſor titulo prædicto, is heres per præceptio- 
nem, et heres quaſi contrahit So that he is not liable ex de- 
licko, but ex quaſi contractu. 2do, The Intromitter is liable 
ex culya For a Stranger may be Intromitter: Et culpa eſt 
immiſcere ſe rei ad ſe non pertinenti. 


S. Taye Heir of a Succeſſor titulo lucrativo, will be liable, 
as himſelf, to the whole Debt, though exceeding the Value 
of the Eſtate diſponed; for this paſſive Title of Succeſſor 
tirulo lucrativo is not penal, but præceptio haereditatts: And 
ſo the Succeſſor, pro herede habendus, ut ille qui pro harede, 
intromittendo gerit. And in this he differs from a vitious In- 
tromitter, who is made liable to Debts only by way of Penal- 
ty: And therefore the Heir of his Intromitter, ſhould not 


be farther liable, niſi in quantum ad eum pervenit. 


N. Ir a Defunct ſhould reſign Lands formerly tailzied, and 
infeft his only Daughter in Fee; Will ſhe be liable as Suce 
ceſſor litulo lucrativo? V ide TIntromiter, guaeſriones I. et 2. in 


S. Ir 
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S. Ir 2 Man ſhould reſign Lands formerly tailzied, and 
infeft his only Daughter in Fee; What Doubt can there be 
but ſhe would he liable as Succeſſor titulo lucrativo: Since, 


upon the Breach of the Tailzie, the would be hable as Heir 
_ whatſoever ? | | 


N. Ir a Man ſhould infeft in Fee his apparent Heir of 
Tailzie, having a Daughter who ſucceedeth to him in his o- 
ther Eſtate: Will the Heir-male be liable as Succe//or titulo 
lucrativo? 

Quzritur, Ir an Heir-male being to ſucceed by a Right 
of Tailzie, getting a Right of a Part of the ſaid Lands, will 
be Succeſſor titulo lucrative? Ratio dubitandi, The Heir-male 
is not proprie heres, being only a collateral ; and there being 
an Heir of Line. 


S. WHEN a Man has a Daughter ſucceeding to him in 
his other Eſtate, and infefts his apparent Heir of Tailzic in 
his tailzicd Eſtate; it may be thought, That this Heir of 
Tailzie, fo infeft, ſhould be liable as Succeſſor tituls lucrativo, 
in ſuo ordine, quia pracipit ; and that, after diſcuſſing the 
Heir of Line. But on the other hand; fince there is an Heir 


of Line ſucceeding in univerſum jus, to which the Heir of 


Tailzie was not alioquin ſucceſſurus ; he ſhould only be liable 


as 4 gratuitous Succeſlor in re donata, and in ſo far as the Diſ- 


poſition to him may be to the Defraud of Creditors. And 
thus, an Heir-male being to ſucceed by virtue of a Tailzie ; 
but getting only by Diſpoſition before hand a Part of the 


tailzied Lands, will not be liable as a Succeſſor titulo lucra- 


tivo, where there is an Heir of Line. 


N. Ir an apparent Heir get a Right only of a Liferent of 
Lands, whereunto he was to ſucceed: Will he be liable as 
Succeſſor titulo lucrativo ? 


S. THE apparent Heir ſhould not be liable, in this Caſe, as 
Succeſſor titulo lucrativo, quia non prœcipit hereditatem, ſed 
zantum accipit jure temporali, And yet, if he ſhould præcipere 


er partem, much leſs than this jus zemporale, he would 
e liable. | 


N. A Perſon being liable to Creditors, and then having put 


his apparent Heir in Fee of his Eſtate ; and thereafter being 


forfeited ; Quearitur, If after bis Deceaſe his apparent Heir 


will 


ir 
1] 
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will be liable zizulo lucrativo * Ratio dulitandi, A Perſon fer- 
feited is nullus, and cannot be repreſented, 


S. Ta1s apparent Heir will not be liable as Succeſſor to 
the Perſon forfeited, titulo lucratiuo after his deceaſe; becauſe, 
2 Perion forfeited can have no Heir, or any to repreſent him 
as ſuch; but his apparent Heir will be liable in quantum ad 
eum pervenit. | 


N. A Tutor or Factor having accepted the Office and Ad- 
miniftration ; and thereafter having put his Son in the Fee 
of his Eftate, before he can be charged with any Malverſa- 
tion: Quæritur, If his Son will be liable zitulo lucrativo, for 
any Malverſation after his Fee? AnsweR, It is thought lie 
will be liable; ſeeing the Accepting the Office and Obligement 
ex quaſi contrattu, is before the Fee. | 


S. Tux Author ſays well, That though a Tutor or Factor 
have put his Son in the Fee of his Eſtate, before he be 
chargeable with any Malverſation; yet his Son will be liable 
titulo lucrativo, for the Father's After-malverſation; becauſe, 
the Obligement thereof flows from the Accepting of the 
Office; which was anterior to the Diſponing of the Fee. 


N. A Father having given his ee ee an Eſtate in Land 
(or otherwiſc) in Tocher to her Huſband, and reſerving his 
own Liferent, would ſhe be thought to be Succeſſor titulo lu- 
crativo, if ſhe be his apparent Heir? Ratio dubitandi, It 
is given to the Huſband and not 7:tulo lucrativo; in reſpect 
the Huſband has Right by a Contract, and in Contemplation 
of onera matrimonii and the Jointure he gives his Wife. 

Ir at leaſt the Tocher in ſo far as it is immodica, may be 


queſtioned and retrenched in favours of Creditors? 


S. ThE Daughter in this Caſe, though alſo apparent Heir, 
will not be judged Succeſſor titulo lucrative For the Marri- 
age is an onerous Cauſe, and the Tocher is the Huſband's : And 
though this Tocher may be immodica; yet it cannot be que- 
ſtioned by the Father's Creditors, ſince it is diſponed for an 
onerous Cauſe, both to the Daughter and her Huſband ; un- 
lels deſigned Fraud could be clearly qualified, with the Hu- 
{band's Participation; which might be juſtly ſuſpected, if, of 
a Man's haill Lands and Eſtate, For, albeit a Tocher appear 


by the Contract of Marriage to be given to the Huſband ; yet, 


Ficlione 
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one juris, it may be ſuppoſed to be firſt given to the Wife, 
and then to the Huſband ; and thus, quarrellable if immodica, 
as inter conjunctas. 


N. A Merchant in Edinburgh having married a third 
Wife; and by Contract of Marriage being obliged to employ 
twenty two thouſand Merks upon a Right of Lands, or An- 
nualrent, to himſelf and his Spoute in Liferent and Conjund. 
fee, and to the Heirs of the Marriage ; which failzieing, to 
his Heirs and Aſſignies: Quaeritur If the eldeſt Son and his 
Foreſaids will be liable to all precedent Debts, as Succeſſor titul 
lucrativo? Ratio dubitandi, That he was only a Son of a third 
Marriage ; and his Father had Sons of a former Marriape, 
ANSWER, It is thought he will, notwithſtanding, repreſent 
his Father; in reſpect the ſaid Right is for Implement of the 
faid Contract, as ſaid is: And if the ſaid Sum had been em. 
ployed, conform to the Contract, he would have repreſented 
his Father: And by the ſaid Right he repreſents him per pre: 
ceptionem: And that he would be liable ſuo ordine, as Heir of 
the Marriage, the Heir of Line being diſcuſſed. 

Quaeritur, IN the caſe aforeſaid, if the ſaid Son of the 

third Marriage will be liable to Debts contracted after his 
Right by his Father ? Seeing his Father is obliged, That he 
ſhould ſucceed him in the Right of the ſaid Sum. And the 
Creditors ought not to be in worſe Cale, than if the ſaid Sum 
had been employed: And fucceſſores titulo lucrativo are not li. 
able to poſterior Debts, when the Right granted to them 1s me- 
ra donatio: So that their Father was not obliged that they ſhould 
ſucceed: And the Father was a Merchant, and continued his 
Trade thereafter, and became Bankrupt. Vid; Heirs, quaſi. 


3. in litera H. 


S. Tho this eldeſt Son of the third Marriage, if he had 
ſucceeded by virtue of the Contract, would have been liable as 
Heir of Proviſion, in ſuo ordine ; yet, ſince he was not for 
the Time alioquin ſucceſſurus, it may be juſtly doubted, 
if it ſhould infer the paſlive Title: For, ſuppoſe a Man 

ſhould diſpone to his Brother, Lands tailzied to him, 
that is, to the Brother, as Subſtitute ro the Heirs- 
male of one Marriage which have failed, when the Diſponer 
hath, at the ſame Time, a Son of another Marriage to ſuc- 
ceed ; yet this Diſpoſition would not make the Brother paſſive 
liable, is not alioguin ſucceſſurus, albeit apparent Heir, 


as ſaid is. 
| IT 
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IT is alſo thought, That this Son of the third Marriage 
cannot be liable for Debts contracted by the Father after 
the Diſpoſition made to him : For, though the Father was 


betore obliged to make the Proviſion ;. yet, that cannot have 


the ſame Force as if the Proviſion had not been made, but 
he had ſucceeded in the Terms thereof; becauſe, the Pro- 
villon being made, the common Rule muſt hold to make him 
ouly liable to anterior Debts. But, if the Proviſion had not 
becn made, but he had ſucceeded in the Terms of the Con- 
tract; then he had been Heir of Proviſion, as ſaid is. And 


| the Author's Inſinuation, that ſuccęſſores tituls lucrative are 


not liable to poſterior Debts, becauſe the Right granted to 
him is mera donatio ; doth not hold, either in Reaſon, or de 
facto: For, ſuppole a Man were obliged to infeft himſelf and 
the Heirs of the firſt Marriage, and then ſhould infeft the 


Son procreate of that Marriage; yet this Son will be only 


liable, as Succeſſor titulo lucrative, for anterior Debts, tho” 
this Diſpoſition be not mera donatio. But ſtill, in all thoſe 
Caſes, Fraud in prejudice of Creditors, is to be expelled, 


N. Is a Gentleman by his Son's Contract of Marriage diſ- 
pone his Eſtate to him, will he be liable to all the Debts, or 


| only effeiring to the Value of the Right ? 


S. THE Son will be held as Succeſſor titulo lucrativo, as to 
all prior Debts : For, he hath nothing to plead in this Caſe, 
fave the Value of the Tocher received by the Father; which 
falls, ordinarily, much ſhort of the Value of the Eſtate diſpo- 
ned. | | | 


N. Ax Uncle having diſponed to his Nephew his Lands or 
others, being for the Time his apparent Heir ; and having 
died without Children : Puaeritur, Whether he be liable as 
Succeſſor titulo Jucrativo ? Ratio dubitandi, He was only pre- 
ſumptive Heir: And the Uncle might had Children if he had 
married again. And upon the Reaſon foreſaid, If the Lands 
had holden Ward, they would have recogniſed. 


S. SEEgiNG the Nephew was for the Time, only preſump- 
tive Heir, and not properly alioquin ſurceſſurus ; he will not be 
liable as ſucceſſor tituls lucrative, And, as the Author ſays, 
this Diſpolition, if the Lands held Ward, might have been 
a Ground of Recognition, ; 


N. An 
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N. AN apparent Heir being infeft in Liferent in Lands to 


which he might have ſuccceded: 2uaeritur, Whether he will 
be ſucceſſor titulo lucrativo, elpecially, it the Liferent be ſet- 
tled upon him, and the Fee upon his eldeſt Son ? 


S. Tris Caſe differs from that above, where a Liferent 
was only diſponed to the apparent Heir. But ſince here 
the Liferent 1s diſponed to the Son, and the Fee to his Son, 
the Diſponer's Grandchild ; it appears to be a praeceptio hae. 
reditatis, both in the Father and don, to make them liable, 
as Succeſſores titulo lucrativo. 


Singular Succeſſors. 


N. RQuaer. ] F the Ad of Parliament anent Regiſtration of 

Saſines as to ſingular Succeſſors, ſhould only be 
underſtood ſuch as have acquired Right from the common 
Author; and not Compriſers, and luch as ſucceed upon ac- 
count of Forfeiture? | 


S. IT is thought, That both Compriſers and Donatars would 
be judged ſingular Succeſſors, in the Terms of the ſaid Act; 
becauſe, the Regiſtration is thereby diſpenſed with as to the 
Heir only, in regard of his Repreſentation : But as to all o— 
ther ſingular Succeſſors, Regiſtration is made neceſſary. 


The Subject of the two next Titles Sums heritable and move- 
able, and, Sums moveable, hath been already conſidered, lit. H. 


Eldeſt Superior. 


N. HEN Lands are holden ward of divers Superiors, the 

eldeſt Superior and antiquior, is preferable as to 
Marriage. ©uaeritur, The forelaid Quality of antiquior, whe- 
ther it is to be conſidered in relation to the Vaſſal; ſo that the 
Superior, that he did firſt hold of, is to be thought antiquior ? 
Or, If it be to be conſidered in relation to the feudum itſelf; 
ſo that the feudum that was firſt conſtitute by a Grant from 
the King to the Vaſſal's Authors, thould be thought anzuquins ? 


S. IT is thought, That the Superior, of whom the Vaſſal and 
his Predeceſſors jure ſanguinis, did firſt hold, is, in this Cas, 
; | | antiquior. 
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artiquior. But where the King is concerned as Superior, he 
is ever preferred; the feudun antiquius certainly flowing 
from him. 


NM. Puid juris, IF a Perſon be infeft as Heir to his Mother 
or her Father to be holden Ward; and thereafter be infeit as 
Heir to his Father, the Lands alſo holding Ward; Which 
of the Superiors will have Right. to the Marriage? 


S. Wu the Marriage of an apparent Heir vakes, as he 
is apparent both to Father and Mother, dying in reſpective 
Feus holding Ward; it would appear, That the Superior of 
the firſt Deceaſant, whether Father or Mother, hath his jus 
gue(itum : And there can be but one Marriage at a Time, of 
the fame Perſon. But, what if Father and Mother die to- 
gether, or, before the apparent Heir come to the Age of Mar- 
iage? Then it is thought, the eldeſt of the two Superiors 
taould be preferred. 


NM. A Perſon being infeft in Lands holding Ward; and 
thereafter being infeft upon a Compriſing iu Lands holding 
of the King: Pueritur, It the Marriage through his Deceaſe 
will fall ro the King, or the other Superior, during the Legal ? 
Ratio dubitandi, A Right by Compriſing is only for Security, 


and redeemable, | 


S. IF the Compriſer deceaſe during the Legal, the Mar- 
riage of his apparent Heir falls to the firſt Superior, and not 
to the King: And though the Compriſing ſhould thereafter 
expire; yet the other Superior having his jus quafitum, mould 
not be prejudged, if fo be the Marriage vake before the Ex- 
piratlon. | 


Superior mediate. 


N. HE immediate Superior being found to have amit— 

ted his Superiority during Life, becaule being 
charged he did not enter: Qrueritur, If the Mediate may in- 
teft upon Reſignation, being only Superior in that Part, and 
© ſiil ſiditum, that the Vaſſal mould not have Prejudice by his 


immediate Superjor's Nonentry; but not ad altos effecins, 


which may prejudge the immediate Superior; and in jpecial, 
that by obtruding to him a {angular Sueceſſor 10 be bis Vallal ! 
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The ſame Queſtion may be in the Caſe of Ladies, Liferen. ſe 


ters and Conjunct-fiars of Superiorities. nc 
| th 
S. Wurd the immediate Superior, not entering his Vaſlul 1 7 
when charged, amits his Superiority during Life; the mediate 
Superior may enter the Vallal in ſulſidiumm, that he may not 1 af 
be in Non-entry : Yet the immediate Superior ſhould not be &S/ 
prejudged in other reſpects. But this Queſtion we had above, It 
| | EF 
ce 
a — RG is n 
| oe 
| Ts 
. 5 
| | te 

Tack, 
| a 
W. Tack being ſet in April, of certain Lands and ti 
Houſes; whereof {ome were poſſeſſed for the | n 


Time by the Tackſmen, by a verbal Tack or 
Tolerance; others ſet to Tenants; and the 


| | Tack bearing the Entry to be after Separation from the ju 
| Ground in atzins 1652, in which it was ſet: Lueritur, A Com- ” 
| priſer being publickly infeft before Separation; if the Tack R 
will not militate againſt a Succeſſor, the Entry being mdebito el 
| tempore after the Setter was denuded? ANSWER, It appears R 
that the Entry, as to the Commencement of the Tack, was 
preſently the Time of the Date; ſeeing as to the Houſes and 
ſome of the Lands the Tackſman was in natural Poſſeſſion: 1 
And as to the Graſs of the Lands ſet to a Tenant, the Entry, t 
though not exprelt, was at /Yhitſunday following; and the b 
Entry mentioned in the Tack ſcemeth to be meant of the 8 


| Tackſman's Entry to Labour ; et interpretatio facienda ut 
attus valeat. | | j 
| Ir at leaſt the Tack ſhould be invalid as to the Lands which WF 7 
= were {ct to Tenants, as being not public by Poſſeſſion? Av ÞÞ u 
| SWER, It is thought, That a Tack being jus indiviſibile, 2 
| pnſſeſſio pertis maketh it public in totum: And it cannot be 1 1 
ex purte public, and ex parte, not. 1 
S. It is thought, That the Compriſer or Adjudger would, 1 « 
in this Caſe, be preferred to the Tackſman: For, it is the 
Entry that gives the Tackſman Polleſion ; fo that the Setter 0 
being denuded before, the Tack cannot hold: Fer 1 1 f 
| | leito! 


— 
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ſeſſion that the Tackſman had before the agreed Entry, can- 
not be aſcribed to the Tatk: And the Entry agreed, being to 
the whole Lands; the Poſſeſſion that the Tackſman had de 
fatto of any Part of them before, is not to be regarded. 

N. A Tack being ſet to a Tackſwoman during Life, and 
after to her Heirs, until Payment of certain Sums, for ten 
Shillings yearly 3 Quæritur, Will the Tack be void as without 
Ih? ANSWER, It appears, that the Tack being ſet for Secu- 
rity of Payment of the Money, the Iſh is not altogether un- 
certain; certum eft enim quod ficri poteſt certum, per relatio- 
nem ad aliud; and the Rent being one thouſand Pounds, it may 
be conſidered in what Time that Rent may ſatisfy the Sum 
mentioned in the Tack: And upon the Matter, there is a 
Reve ſion to the Setter and his Succeflors, and they may de- 


termine the Ih of the Tack by Payment. 


S. Taxis Tack, being without 4%, will not militate againſt 


a ſingular Succeſſor: And though the Setter may determine 


the Tack by Payment of the Debt; yet the ſingular Succeſſor 
neither is, nor can be obliged to it. 


N. NerTHzR Servitudes nor Tacks do affect Lands in pre- 
judice of ſingular Succeflors, unleſs they be real by Poſſeſſion: 


Quæritur, If ſuch Rights may be regiſtrate in the Regiſter of 


Reverſions, albeit the Act of Parliament doth not mention 
the ſame? And, If they be regiſtrate, if they will be real as 
Reverſions? . | 


S. Touch ſuch Rights ſhould be regiſtred in the Regiſter 
of Reverſions; yet, there being no J/arrant for the Regiſtra- 
tion, it would not ſupply the Want of Poſſeſſion. And it is 
by Polleſhon only, tCat they become real againſt a ſingular 
Suecelior, 


N. Locatio et conduciio albeit they are not in Law inter gon: 
tractus qui re fiunt, and by our Law they are not effectual 
unleſs they be ze, and clad with Poſſeſſion; before which, they 
are perſonal as to the Contracters and their Heirs; but after 


that, they become real Rights, and bind ſingular Succeſſors: 


Quæritur therefore, If a Tack of Lands be {et to a Perſon to 
enter at J/hitſunday thereafter ; and thereafter another Tack 
be ſet to another Perſon before that Term, ſo that neither 
can have Poſſeſſion; What way the firſt Tackſman may per- 
fect his Right, ſo that he may be preferred? AnsWER, Ir is 

| | thought, 
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thought, he may make Intimation of his Right to the pre. 
ſent Tenant, and require him to remove at the Term, and 
proteſt for Remcid of Law. 


S. Locatio et conductis conſenſu cantrahuntur, and ſo are ef. 
fectual, but do not become real againſt a ſingular Succeſſor, 
unleſs clad with Poſſeſſion, in the Terms of the Act of Par- 
lament: Bur it a Tack of Lands be firſt ſet to one, to enter 
at I hitſiinday, and then to another, to enter at the fame 
Term, and neither in Poſſeſſion; it is thought, That the 
Tackſman firſt intimating, and making the Tack public in a. 
ny legal Way, ſhould be preferred. 

NV. Duaeritur, Why Tacks without Poſſeſſion do not pre- 
judge ſingular Succeſſors; and yet Tacks do prejudge bene- 
ficed Perſons; Axs WER, Beneticed Perſons are not ſingular 
Succeſſors; which properly are ſuch as do acquire and pur. 
chaſe Whereas Prelates and beneficed Perſons are ſucceſſores 
titulo univerſaii ; and are conſidered as ſingular Incorporations, 
whole Deeds do bind their Succeſſors. 


S. Tax Reaſon why Tacks without Poſſeſſion do prejudge 
beneficed Perſons, but not ſingular Succeſſors, appears to be; 
That beneficed Perſons are but Adminiſtrators; aud the Kirk is, 
as it were, the Setter e But if the beneficed Perſon be not in the 
Title the Time of the Entry of the Tack, the Jack will be void. 


N. WHen any Perſon is infeft in Teinds, Quaeritur, If he 
may ſet Tacks longer than during his Right, in prejudice of 
the Buyers or other ſingular Succeſſors? 


S. Ir doth not appear, why a Perſon infeit in Teinds may 
not {ct Tacks for what Space he pleales x and why theſe Tacks 
ſhould not prejudge a ſingular Succeſſor, if they be clad with 
Poſſeſſion. But where the Heritor is allowed to buy his 
Teind, the Intereſt of both the Titular and Tackſman will be 
conſidered; and the Buyer get a clear Right. 


N. A Tack being let to a Perſon for fifteen Years, without 
Mention of his Heirs or Executors : Quaeritur, Whether it 
be merely perſonal ? Or, at leaſt the Heir {if the Tackſman 
deceaſe before expiring of the Tack) ſhould have Right du- 


ring the Time foreſaid? AnsWER, It is thought, That Tacks 


ſhould be /trifti juris: And there being no Mention of 
Fieirs, the ſaid Limitation of Time imports only, That the 
| Tackſman 
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Tackſman ſhould have Right if he ſhould live all the ſaid Time, 
and not after. And in Tacks, induſtria et conditis perſonae is 
to be conſidered, if the Tenant be a ſubſtantious and virtuous 
Perſon : Whereas Heirs may be Infants, and not ſucceed in 
the Conditions foreſaid. | 


S. A Tack ſet to a Man for fifteen Years, without Mention 
of his Heirs and Executors, would not now be thought mere- 


ly perſonal ; but would tranſmit to the Tackſman's Succeſſors, 


for the remaining Space of the Tack, at his Deceaſe. 


Back-tacks and Prorogation. 


V. AT /HAT is the Reaſon, that in Wadſets, Back-tacks are 


valid, without a definite Ih; viz. during not Re- 
demption? | 
Item, Ix Prorogations, Tacks of Teinds to begin after the 
Ich of the former, though the Titular be denuded in the 
interim? ANSWER, In Wadſets, the Back-tack is in corpore ju- 
ris, and the Wadſet is with the Burden thereof; the Wadſet 
and Back- tack being correſpective Rights: So that who ſuc- 
ceeds in the Right of the Wadſet, can have it no otherwiſe 
than cum cauſa, As to Prorogations, they are granted in rem, 
and by the Authority of the Judge. 


S. Back-TAcks in Wadſets, being only a Reſtriction of 
the Wadletter's Poſſeſſion, are valid, though they have no o- 
ther Iſh than during the not-Redemption : And thus they muſt 
affect the Succeſſor in Wadſet-Right. And Prorogations of 
Tacks of Teinds to begin after the Iſh of the Tack; and 
though the Titular may be denuded, yet are good; becauſe 


granted by Authority of Parliament. 


Tack of Temds. 


N. A Tack of Teinds being ſet to a Perſon and his Heirs and 
Aſſignies, for his Lifetime, and four nineteen Years 
after: Pueritur, If he be Year and Day at the Horn; will the 
fame fall under his Liferent-eſcheat, only as to his Liferent, 
or entirely? 
Ir after his Deceaſe, it would fall under the Liſerent, or un- 
der the ſingle Eſcheat of his Heir? 
| e Is 
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Ir it be for many of nineteen Years, exceeding the longeſt 
Life of any Man; will it fall notwithſtanding, under a fingle 


Eſcheat, ſeeing there is not a formal Liferent conſtitute? 
Ir a Tack for many nineteen Years ſhould be aſſigned, 
will the ſame fall under the fingle Eſcheat of the Aſſigny, 


ſeeing there is no Liferent as to him; and the Liferenters may 


all die in his Lifetime? | — 
WILL not the Aſſigny have Right for the Lifetimes of 
the Heirs, though they be not ſerved Heirs? 


Tg Tack being for three Lifetimes, and certain nineteen . 


Years after; 2uid juris, where the Tackſman has no Heirs, 
ſo that there is Place to a Gift of Baſtardy, or ultrmus heres? 

Tacks of Lands being real by the Ad of Parliament in 
favours of Tenants: Quæritur, Quid juris as to Tacks of 
Teinds? 


S. A Tack of Teinds, ſet to a Perſon and-his Heirs or Aſſig- 


nies, for his Lifetime, and four nineteen Years thereafter, 


will fall under the Tackſman's Liferent-eſcheat ; but only for 
the Tackſman's Lifetime; as appears plain by the Act of Par- 
hament 1617. But if, after his Deceaſe, it ſhould fall under 
the Liferent, or under the ſingle Eſcheat of his Heir, may be 
a Queſtion ; ſince the Tack now is no more a Liferent-Tack, 
but for a certain Space of Years, that may alſo poſſibly run in 
the Heir's Life. But it is thought more probable, that it 
ſhould fall under the Liferent-efcheat only; and ſo much the 
more, if the Tack be for many ninetcen Years, exceeding the 
longeſt Life of Man, though it be not a formal Liferent- 
tack. | is | 
AND thus, if this Tack for ſeveral nineteen Years ſhould be 
aſſigned, it would only fall under the Aſſigny's Liferent-eſcheat: 


For, though theſe Caſes be not decided; yet it ſeems 1ncon- 


gruous, that a Liferent-tack ſhould only fall under the Tackſ- 


man's Liferent-eſcheat; and that a Tack for a certain Space 


of Years, probably exceeding a Lifetime, ſhould fall under 
the Simple-eſcheat; eſpecially, when the Act of Parliament 
1617 is exprels, that the Liferent-eſcheat ſhould only prejudge 
the Rebel: Whereas a Tack for ſeveral nineteen Years, if it 
ſhould fall under the Tackſman or his Afhgny their Simple- 
eſcheat, might prejudge the Rebel's Heir. 

AN Aſſignation to a Tack for the Lifetimes of one or two, 
or more Heirs, will continue the Right, though the Tackſman 
have no Heir ſerved, | F 


— 3 } | Hm — ay 


pap ben . wt 


. 
[3 ths CAR a [IR * PIT jp 
r Fe 


Refelved and Anſwered. 41 5 


A Tack being for three Lifetimes and ſeveral nineteen Years 
thereafter, and being aſſigned; if the Tackſman have no Heirs, 
neither in / nor poſſe, the nincteen Years mult begin to run 
at the Tackſman's Death. 

IT is thought, the Act of Parliament in favours of Tenants 
having Tacks of Land clad with Poſſeſſion, ſhould alſo be ex- 
tended to Tacks of Teinds. N | 


Tailxries. 


V. W HEN a Perſon, having acquired Lands, provides the 

ſame to his Heirs-male: Quaeritur, Whether the 
Maxim, viz. Haereditas deſcendit et conqueſitts aſcendit has place 
in Tailzies? | 


S. Ir is thought, if he have no Sons, but Brethren, this 
Purchaſe would aſcend as Conqueſt, and not deſcend as 


Heritage, 


N. Tg a Tutor, intromitting with the Duties of Lands en- 
cailed to the Heirs male, may not employ the ſame upon Se- 
curity to the Pupil and his Heirs- male; upon Pretence that it 
mould be preſumed, that it was in the Parent's Intention, as 
appears by the Eutail? ANSWER, It is affirmed, That it was 
ſo decided in the Caſe of the Heirs of Cockburnſpath, which 
we have not ſeen : But it is thought, that a Tailzie being 
inſtitutis haeredis; as a Tutor could not make a Teſtament for 
his Pupil, nor name an Heir and Executor for his Pupil, fo 
he could not make a Tailzie either in Land or Money. 


S. A Tutor, intromitting with the Duties of Lands entailed 
to Heirs male, ought not to ſecure the Sums intromitted with 
to theſe Heirs-male : For, the Sums being moveahle, the Tu- 
tor ſhould let them fall under the Diſpoſition of Law; altho? 
the Author ſays, the Lords have inclined otherwiſe. | 

The next Cale in Order, is that of the Duke of Monmouth; 
Forfeiture, in relation to the Tailzie of Buccleughs Which is 
now out of Doors. | | 


N. Puaritur, Ir a Bond granted to a Man and his Wile, 
and longeſt Liver of them two in Conjunct-ſce, and to one of 
their Sons expreſsly named, and the Heirs of his Body; which 
failzieing, ta tle Heirs to be procreate betwixt the Huſbind 


2nd 
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and his Wife; which failzieing, to the Wife, her Heirs and 
Aſlignies, be heritable or moveable ; ſceing there is neither 
Infeftment thereupon, nor Obligement to infeft? ANxsWER, 
It is heritable, in reſpect of the Tailzie foreſaid; there being 
no Tailzic of Moveables or moveable Sums. And the Provi— 


ſion in favours of Heirs, with the Subſtitution foreſaid, is e- 


quivalent as if Executors were expreſsly excluded. 


S. THis Bond ſhould fall and devolve according to the Deſt. 
nation; and conſequently, to the Heirs of Proviſion, excluding 
other Executors: But (till, ſeeing it doth neither exclude Exe- 
cutors, nor hath an Obligement to inteft; it is moveable: So 
that the Fiar of the Bond may even teſtate upon it. For, 


though a particular Deſtination excludes Executors; yet it 


ſhould not make the Bond heritable, and fo inteſtable. But if 


the Right of this Bond thould devolve to the Wife, her Heirs 
and Aſſignies; here the Wife's Heirs thould be underſtood to 
be her Heirs in mobilibus, that is, her Executors. | 
THE Author is of Opinion, That the Deſtination by way of 
Tailzie, makes the Bond heritable: And fo it doth as to the 


excluding of Executors, and the Manner of Conveyance by 


way of Service: But there is no Reaſon why it ſhould make 
the Bond heritable to hinder the Fiar to teſtate upon it. And 
if there be no Tailzie of moveable Sums, as the Author in- 
clines to think; it would appear, That all Subſtitutions in 
moveable Bonds, ſhould be only of the Nature of common Sub- 
ſtitutions in the civil Law; and fo evanith, /i haeres adierit. 

Bur becaufe the Author often touches this Cale, thefe 
Things may be noted: | 

Firſt, THAT all Deſtinations ſhould hold, and exclude o- 
ther Executors or Succeſſors. 

Secondly, THaT though the Tranſmiſſion may be by way of 
Service; yet it ſhould not hinder the Fiar to teſtate upon it, 
if the Bond be otherwiſe moveable ; that is, neither bearing 
Infeftment, nor expreſsly excluding Executors. For, the 
great Rule, That a Perſon may do no Deed on Death-bed, in 
prejudice of his Heir, doth at leaſt regard {uch Things as are 
certainly, and.in Law, heritable. Bur, 


Thirdly, THERE appears a great Difference betwixt a Sub- 


ſtitution that a Man provides for himſelf; and to regulate his 
Succeſſion, and a Subſtitution that he makes to a Legatar, or 
fo a Donatar : For, in the firſt Caſe, the Subſtitution ſhould 
hold, unleſs the Fiar have vacate it by a direct Deed ; but in 


the ſecond Caſe, fo ſoon as the Legatar or Donatar ſucceeds, 
| then 
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then the Subſtitution doth evaniſh, as the civil Law appoints 
in ſub/Hitutione vilgari, And this ſeems to have given Ground 
for our old Practique, whereby a Bond payable at a certain 
Time, v. g. to Titius, and failing of him to Seirs, was judged, 
if Titus ſurvived the Term, to fall to his Executors, and not 
to Seite, Bur ſince the Creditor made this Proviſion for him- 
{elf and his Succeſſors; the Deſtination ſhould have held: 
And ſo we now obſerve. And, 

Fourthly, Though in our Practique, we do not diſtinguiſh as 
is above diſtinguiited ; yet the Grounds of Law appear ſound 
and good. | | 


N. Wren a Perſon has ſettled his Eſtate upon a Friend, by 
2 Diſpoſition ro him and certain Heirs of Tailzie therein men- 
tioned; and thereafter, for Security of the 'Tailzie, has taken 
a Bond from the Perſon, in whoſe Favours the Tailzie was 
made, that he ſhould do no Deed to diſinherit the other Heirs 
of Tailzie, and to keep the Tailzie inviolable : Quæritur, If 
the ſaid Perſon ſhall, without any onerous Cauſe, diſpone the 
Lands or grant Bonds tor great Sums equivalent to the Value 
of the Eſtate; if the ſaid Deeds may be queſtioned by the 
next Heir of Tailzie? Ratio dubitandi, The Doer of the {aid 
Deeds was Fiar; and the Heir of Tailzie cannot come to the 
Eſtate, but as Heir to him, and is liable to his Deeds. AN- 
SWER, It is thought, in the ſaid Cale, there is a fideicommiſſuni 
in favours of the Heirs of Tailzie: And though the Eſtate 
might be diſponed for onerous Cauſes, the Diſponer being 
Flar; yet he ought not to have violate the faid fdeiconmmſſim 
by fraudulent and gratuitous Deeds. - 2do, Beſides the ſaid 
fideicommiſſum, there is a ſupervenient Obligement, whereby 
the Heir of Tailzie is Creditor; and therefore may queſtion 
any Deed without an onerous Cauſe, in defraud of the laid 
Obligement: And an Heir, in whole Favours there is Oblige- 
ments qua Heir, may queſtion any Deeds done by the Perſon 
whom he repreſents, contrary to the {aid Obligement; as, 
v. g. When Deeds are done on Death-bed, or contrary to 4 
Tailzie bearing reſolutive Clauſes, thongh for onerous Caules ; 
and much more in ſuch a Caſe, where a Bond is granted to the 
End foreſuid, which oyzht to be effectual, and could operate 
nothing if the Heir could not queſtion the fame. 


S. IF a Man ſhould diſpone his Eſtate by way of Tailzie, 
and take a Bond from the Receiver of the Diſpoſition ; that 
he ſhould do no Deed to fruſtrate the ſaid Tailzie, but ſhould 
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keep it inviolable : And if this Perſon ſhould diſpone the E- 
ſtate gratuitouſly, or graut Bond to affect it; the Heirs of 
Tailzic would have Action, upon the Bond given for obſerving 
the Tailzie, to quarrel the ſoreſaid Deed made by the Granter 
in their Defraud; they being indeed Creditors by the foreſaid 
Bond. But ſince the Receiver of the Ditpoſition was Fiar 
without any irritant Limitation ; I ſhould hardly think this 
Diſpoſition to be a F.decommiſs and to have the Effect ot a 
Fidecommi/s in the civil Law. | 


N. A Perſon having provided his Eſtate, failzieing Heirs 
of his own Body, in favours of a Relation, and the Heirs of his 
Body, &c. And having, by the Writ bearing the ſaid Tailzie, 
and a Procuratory of Reſignation, provided, That he ſhould 
be liable to ſatisfy all Bonds, Obligements and Deeds done, or 
to be done by him at any Time during Life: Quæritur, 
If theſe ſhould be underſtood civiliter, during his lege potiſtie, 
or, of his natural Life? AnsweER, That it is thought that it 
ſhould be underitood, during his natural Life; ſeeing the En- 


tail being a free Gift, any Proviſions therein contained in fa- 


vours of the Granter, ought to be conſtrued favourably : And 


* Word Lifetime, is properly to be underſtood of natural 
iſe. 

Ie it be provided, That the ſaid Perſon ſhould marry a 
Gentlewoman named in the Writ: Pueritur, It ſuch a Provi- 
ſion be lawful ; ſeeing it appears to be contrary to the Liberty 
that ought to be in Marriage? ANSWER, The Right being 
fub modo, he ought to fulfil the fame: And there is no Re- 
ſtraint as to his Liberty; ſeeing if he think fit, he may chuſe 
to accept the Right with that Quality, or not. 

Ir the ſaid Entail being made in liege pouſtie, and Refigna- 


tion thereupon, the Granter may thereafter upon Death-bed, 


by a Paper apart, oblige his ſaid Heir of "Tailzie to marry, as 
faid is, or to fulfil any other Proviſion? AxsWER, It is thought 
that ſceing he is not ſo ſtated in the Right of Succeilion, that 
the Granter cannot prejudge him, who has ſtill vo/untas ambu- 
latoria, aud may evacuate the ſaid Right, being Maſter of it, 
and having it in his own Hands ard Power; as he may cancel 


„inis. 


S. WEN a Man diſpones his Eſtate to a Stranger, with a ; 
Proviſion, That he ſhould be liable to all Bonds and Deeds 
| granted 
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ranted and done, or to be granted and done, at any Time 
during the Diſponer's Life; it is thought, theſe Words, at any 
Time during the Diſponer's Life, (ould be underſtood, during his 
natural Life; the Tailzie being a free Gift and lo, to be large- 
ly conſtrued. But if a Man ihould grant the like Diſpoſition 
to his Son and apparent Heir, and the Heirs of his Body, with 
the like Clauſe, of being liable to all Deeds during the Diſpo- 
ner's Life; it would only, in that Cale, be underſtood of Deeds 
done in liege pouſtie and not Death-bed, See above in Death- 
bed ; for our Author ſeems to vary. 

Ir the Perſon in whoſe tavours the Tailzic is made, ſhould 
be farther hurdened, to marry a certain Woman by Name; he 
ouzht to fulfil it: For, as the Author ſays, This is no Reſtraint 
on his Liberty to marry, ſince he may chooſe to accept with 
the Quality or not. And Reſtraints, arc ſuchi as infer dammum, 
not ſuch as forbid 4tcrum, | 

Bur if this Tailzie were made in liege pouſtie, iz. in fa- 
vours of the Granter and the Heirs of his body; which failzie- 
ing, in favours of the ſaid other Perſon, and the Heirs of his 
Body: And if Refignation be made upon it; the Author thinks 
the Granter might, even on Death-bed, burden this Heir of 
Tailzie as he pleaied. But then he ſuppoſes, that this Heir's 
Right of Poſſeſſion is not ſo fixed, but that the Granter may 
make it void, by virtue af the foreſaid reſerved Power, that 
keeps all in the Granter's Hand, and at his Diſpoſal: For if 
it were not ſo, and that Infeftment had paſt on this Tai'zie; 
it is thought the Granter, even with Conſent of his own Heir 
inſtitute, could not on Death-bed, burden his Heir of Tailzie, 
in reſpect of his jus quacſunm by the Infettment, not alterable 


on Death-bed. 


N. A Perſon having, by an Infeftment holden of the King, 
under the Great Seal, taken the Right of his Lauds to him- 
felt; which failzieing, to ſuch a Perſon as he ſhould name by 
Writ, and his Heirs; which failzieing, to certain other Heirs, 
did thereafter diſpone his Eſtate, failzicing Heirs of his own 
Body, to the Perſon therein mentioned, and the Heirs-male of 
his Body; which faiizieing to certain other Heirs of Tailzie; 
bearing a Procuratory of Reſignation, and reſerving the Reſign- 
er's Litercat, whereupon Infeirmeat followed: Qaeritur, If 
thereafter the Diſponer ſhould have Children of his own Body; 
what way thould they be infeft? | : 

F 
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IF it ſhould be thought, That the firſt Infeftment 
ſhould ſtand in favours of the Diſponer's Heirs, the ſaid laſt 
Ditpoſition with what has followed thereupon being condi- 
tional; and the Condition not having exiſted: - Aaeritur, If 


the Heir of the Diſponer's Body ſhould thereafter deceaſe, we- 


ther the ſaid Right by Diſpoſition ſhall revive, at leaſt, that 
the Perſon foreſaid, in whoſe favours the Diſpoſition is made, 
may be ſerved Heir to the Diſponer's Heir of his Body, by vir- 
tue of the ſaid firſt Infeftment, and the ſaid Nomination and 
Diſpoſition? 


S In the firſt Caſe, it is thought the Children ſhould get 
_ themſelves cognoſced by a general Service, or a Concluſion of 


Declarator ; and by another Conclution in the ſame Summons, 


obtarn the foreſaĩd Diſpoſition, and Infeftment upon it, to be 
declared void; that ſo they may enter Heirs to the Diſponer. 
Bur the Perſon who was infeft as aboye, cannot regularly be 
decerned to denude in their Favours. 


AND in the other Caſe, it may be thought, That the Re- 


ceiver of the ſecond Diſpoſition, may declare the Condition of 
his Right to have exiſted, and his Right to be revived and pu- 
ried. But ſuch perplexed Contrivances, are at beſt but ill ad- 


vi ſed. 


N. Ir the King grant a Charter, with the ordinary Clauſes 
irritant for preſerving of Families; and with that in ſpecial 
ro be added, that it ſhould not be lawful to any that ſhould 
ſucceed to prejudge their Sueceſſors delinguendo, even by com- 
mitting of Trealon; and if they be gailty of ſuch Crimes, 
that the Eſtate hall be forfeit as to themſelves, but not as to 
other Succeſſors: Whether ſuch a Clauſe will ſecure againſt 
Forfeiture? Ratzo dubitandi, That it would be an Encourage— 
ment to Diſloyalty. 249, It is againſt the common Law, el 
patits privatorum non azrogatur juri communi, tio, By the 
late Act of Parliament anent Tailzies, it is provided, that the 
King ihould not be prejudged as to Fines nor Confiſcations, 
nor Superiors of their Caſualties. On the other part, it is 
thought, there ſhouid be a difference betwixt theſe, who by 
their Virtue and Purchaſe have founded a family ; and theſe 
who ſucceeded in the Right of Eſtates acquired by loyal and 
virtuous Perſons. In the firſt Caſe, it is Juit that the Perſon 
who has purchaſed and entailed his Eſtate with ſuch Claules, 
if he commit Treaſon ſhould forfeit for himſelf and all 

his 
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his Succeſſors: In the other Caſe, it is hard, that a Per- 
ſon deſcended of an ancient and loyal Family ſhould for- 
fcit an Eſtate not acquired by himſelf, in prejudice of the Fa- 
mily ; and that the pertonal Delinquence of one ſhould weigh 
down the Merits of many Predeceſſors: A Family being like 
a Ship, out of which the Jonas that has raiſed the Storm 
ſhould be caſt, and not the Ship and whole Family perith. 
And, upon the Conſideration foreſaid, it has been provided, 
for the ſtanding of Families, even by divine Law, that it 
ſhould not be in the Power of one to ruin the Family ; but 
the Succeflor's Right ſhould revive by the Fubile : And by the 
feudal Law, in the beginning, feuda were not hereditaria, 
ſo as that the Heirs and Succeflors ſhould be forfeited by the 
Deed of their Predeceſſors: And when feuda came to be he- 
reditaria, there were ſome that were ex pace et providentia ; 10 
that the Succeſſion was ſettled in fuch a Manner, that it 
could not be cut off by the Deed or Forfeiture of any of the 


Deſcendents, but as to their own Intereſt: And there are yet 


Entails elſewhere, and in England of the like Nature fore- 
{aid, as v. g. of the Lord Greys Eſtate ; which was the Oc- 
calion, that not only the Family, but himſelf was preſer- 
ved; it being thought fitter, that his Liferent ſhould be 
confiſcate during his Life, than by his Death, his Eſtate ſhould 
go preſently to his Brother. And as to that Pretence, that 
Dilloyalty would be thereby encouraged ; it is of no Mo- 
ment, ſeeing qui ſue vite eſi prodigus will be prodigus as to all 
other Intereſts: And albeit by the common Law, where there 
is no Proviſion to the contrary, Eſtates are forfeited as to all 
Intents ; yet proviſto hominis tollit proviſionem legis; and there 
is no Law nor Statute, with us, diſabling the King to give 
Rights with ſuch Proviſions, as are conſiſtent with, and ſuit— 
able to the divine Law, and even the civil Law ( fidezcommiſſa 
being in effect Entails) and the Laws of other Nations, and 


his other Kingdoms: And the Brocard, pactis privatorum, Sc. 


doth militate moſt, when the certain Form and modus habilis 
is preſcribed by Law for Conveyances or Teſtaments, which 
ought to be preciſely kept and obſerved without Derogation. 
In 6: her Caſes, proviſis hominizs, as taid is, tollit legem: As, by 
our aw, a Relick has a Terce of Lands, and a Third of 
Movcablesz and Marriage being diffolved within Year and 
ID, the Tocher ought to return: And in caſe Ward-lands, 
or che major Part be difponed, they are recognized : And, if 
a Feu-duty be not paid in the Space of two Years, the Feu 

may 
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may be reduced; and yet as to theſe and many other Caſes, 


derogatur juri communi pats privatorum. And as to the Act 
of Parliament concerning Tailzies, it doth militate only in 


the Caſe of Tailzies with ordinary Clauſes irritant, anent the 


contracting of Debis, or doing other Deeds; ſo that, alheit 
by the ſaid Clauſes irritant, the Debts or Deeds of the Con- 


traveener are void, as to tailzied Eftates, yet Confiſcations 


and Fines in favours of the King do affect the Eſtate: And it 
is not provided by the ſaid Act of Parliament, that it ſhould 
not be lawful tor the King, upon the Conſiderations foreſaid, 
to grant a Right entailed with the ſaid Clauſe, that the Eftate 
ſhould not be forfeit in Prejudice of the Entail: And it can- 
not be ſaid, that the Conceſſion of a Prince qualifying his own 
Grant with ſuch Proviſions as he thinks fit, is pactum private: 
rum. Ard ſeeing other Superiors may ſo qualify the Infeft- 
ments and Rights granted by them to their Vaſlals, that the 
Vaſſal ſhould not forfeit his Lands, for feudal Crimes; for 
ſelling the Lands holden Ward, without the Superior's Con- 
ſent; or for being behind in Payment of Feu duties: It 
1s againſt Law and Reaſon to deny that Power to the King, 
to qualify the Vaſſal's Right; fo that, when Lands otherwiſe 
would forfeit, they ſhould not forfeit in Prejudice of the Fa- 
mily and Succeſſors. 


S. Tux Act of Parliament 1690, does now regulate the Ef— 
fect of Forfeitures as to Heirs of Entail : But, before that Act, 
albeit much might have been faid in Behalt of the King's 
Charter, diſpenſing with the Rigour of Forfeitures, and ſe- 
curing the Heirs of Entail from the Effects of it, by the fore- 
{aid Clauſe, © Declaring, That it ſhould noc be lawful to thoſe 
« who ſhould ſuccced, to prejudge their Succeſſors by any 


& Crime, even that of Treaſon: And, that the Perſon com- 


„ mitting, ſhould forfeit for himſelf only; but not as to his 


« Heirs:” Yet, unle is the foreſaid Act had interveened, the 
Laws of the Kingdom, appointing Fortciture to be the Pain 
of Treaſon, would have prevailed againſt any ſuch previous 
Diſpenſation and Limitation accorded by the King, before 
the Committing of the Crime; and that on account of the in- 
tereſſe republice, for reſtraining ſuch a grievous Crime. But, 
as hath been ſaid before, Death ſhould be the witinmnm ſuppli. 
cium for all Crimes: Aud \yhatever is beyond it, is a greater 


Severity againſt the Living than againſt the Dead. 
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N Tae Lands of Artloch being, by Alexander Keith of Art- 
ach Heritor thereof, tailzied to himſelf, and the Heirs-male of 
his Body; which failzicing, to the Heirs-female of his Body, 
without Diviſion ; which failzieing to his Siſter, Sc. And 
having ſecured the Tailzie by Proviſion, that it ſhould not be 
in the Power of any of the Heirs to alter the fame, with 
Clauſes irritant and reſolutive; whereby the contraveening 
of the Terms of Tailzie, is declared to be a Ground of amit- 
tiug the Eſtate, and devolving thereof upon the next Mem- 
ber of the Tailzie : All which Clauſes are inſert in the Bond 
of Tailzie, Charter and Inſtrument of Saſine following there- 
upon. 

* Keith, being the only Heir of the Marriage, and ſo 


Heritrix of the Lands; the, by Contract of Marriage with 


John Forbes of Aſſure, is obliged to reſign, and provide the 
laid Lands of Artloch to him and her in conjunct-Fee and 
Liferent, and to the Heirs-male to be procreate betwixt 
them; which failzieing, to the Heirs-male of her Body; 
which failzieing, to the eldeſt Heir-female to be procreate be- 
twist chem; which failzicing, to the eldeſt Heir-female of 
her Body; which failzieing, to him, and the Heirs-male of 
his Body ; which failzicing, to the eldeſt Heir-female of his 
Body; which failzieing, to him and his Heirs and Aſſignees 


whatloever, 


I. Quaeritur, Who is Fiar by the Conception of the Tailzie; 
whether the Wife; becauſe, ſhe having been formerly Fiar, 
the Tailzie was made upon her Reſignation ; and ſo the 
Heirs of the Marriage muſt fine dubio he Heirs to her? Or, 
Whe'her, the Huſband, by the Prerogauve of the Sex, and 
by the laſt Termination of the Tailzie, which reſolves on his 
Heirs (ut ſupra) will be Fiar? Or, If the forelaid Deſtina- 
tion, whereby the Wife's Heirs-male or female are preferred 
to the Huſband's, in all-the Branches of the Subſtitutions, wall 
alter the Cale ? 

2. To whom the Heir of the Marriage could be ſerved; 
Whether to the Huſband, or to the Wite ? | 

3. Hoc ſuppoſitio, That the Huſband be Fiar; whether or 
not the foreſaid Contract, whereby the pats the Huſband and 
Heirs of the Marriage in Fee, will be interpret, in Law, pre- 
judicial to the former Tailzic, as a wronging thereof; al- 
tho? the Huſband was expreſsly obliged to aſſume the Name 
and Arms of the Family; which completes the Deſign * 5 

| uch 
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ſuch Tailzies? And, Whether the Contract, being in Mino. 
rity, will be reducible upon that Ground? 5 
4. ALrho' it might be reducible, as debording from the 
firſt Tailzie, by making him and his Heirs abſolute Fiar; yet, 
If it may not ſtand, in ſo far as concerns the Huſband and the 
Heirs of his Body; and be only reducible, in fo far as it 
alters, and debords from the other Branches of the Tailzie ? 


S. »Tis thought, That, by the Conception of the ſaid 
Reſignation in the Contract, the Wife is Fiar, in refpe& of 
the firſt Termination after the Conjunct-fee, and their Heirs. 
male ; upon the Heirs-male of her body : And therefore, the 
Heir of the Marriage muſt be ſerved to the Wife; and not 
to the Huſband. And the Huſband is not Fiar, otherwiſe it 
had been a Breach of the Tailzie; And if made in Minority, 
it had been reducible, And in ſtrict Law, the Contravention 
is a Forfeiture. | | 


Taizhe altered. 


V. Minor having contrary to the Clauſe irritant con- 

tained in his Father's Tallzie, altered the Succefſi- 
on; and being infeft upon the Reſignation : If the ſaid laſt 
Right ſhould be reduced. (Jide Homologation, quacft. 2. in 
litera H) Quaeritur, What way ſhal} the Contraveener return 
to the former Right? And, Whether by the Decreet reduc- 
tive, the former Right will revive, as if the poſterior had 
never been? Or, if the {aid Perſon, upon a Bill to the Lords, 
muſt have a Warrant to the Director of the Chancery for a 
new Saſine? Seeing by the Reſignatign and Saſine following 
thereupon, there was de facto a Diſ- ſaſine: Et quod factum eft, 
infectum fieri nequit ? 2 


S. Ir the foreſaid Reſignation and Infeftment were reduced 
upon the Head of Minority and Leſion; the Minor's former 
12705 would revive: And there needs no new Saline in the 
Caſe. | | 


Teinds. 


N. Perſon having Right both to Lands and Teinds, diſ- 


poucth the Lands, without Mention or Exception of 
Teinds: 
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Teinds : Quaeritur, If the Teinds be diſponed ? Ratio dubi- 
tandi, That the Right of Teinds is an inferior Intereſt ; and, 
upon the Matter, a Servitude and Burden upon the Lands 
and is extinguiſhed confuſione et conſoudatione, as ſoon as it is 
in the Perſon of the Heritor ; as in the Caſe of Servitudes, 
Right of Anoualrents, &c. | 

A Perſon having acquired by Infeftment, a Right to the 
Teinds of his own Lands: Quaeritur, If the Teinds be con- 
founded with the Right of the Stock, that the Lands being 
thereafter diſponed or compriſed, without Mention of Teinds; 
if the Buyer or Compriſer will have Right to the ſame, as in 
the Caſe of a Right of Annualrent ? 

Quaeritur, If a Perſon, having a Right to Lands cum de- 
cimts incluſis; whether in that Caſe, the Buyer or Compriſer, 
without Mention of Teinds, will have Right to the ſame? 

SEEING the Brieve bears only a Warrant to inquire de gui- 
bus terris et annuts redditibus the Defunct died ve itus, without 
Mention of Teinds: Quaeritur, What way a Perlon, being 
only infeft in Teinds, his Heir may be ſerved ſpecial Heir to 
him in the ſame ? | 

WEN Teinds are in Nonentry: Ouaeritur, If the Supe- 
rior will have Right to the haill Profits before Declarator ? 
Seeing Teinds are not retoured ; and there is neither an oid 
nor new Extent of the ſame. 


S. Tao? a Perſon, having Right both to Lands and 
Teinds, ſhould diſpone his Lands, without Exception of the 
Teinds ; yet this Diſpoſition will only carry the Lands, and 
not the Teinds : Becauſe, Teinds are poſſeſſed by a different 
Title from that of Lands. 

Ap therefore, tho' the Diſponer were infeft in the 
Teinds of his own Lands, yet, fince (till he bruiks the Teinds by 
2 different Title, the Buyer or Compriſer of the Lands from 


him, would have no Right to the Teinds. 


Bur 'tis thought, if a Perſon have Right to Lands cum de- 
cimis incluſts, it varies the caſe: For here, the Title is the 
ſame; and the Teinds are included. | 

Tro” the Brieve bears only Warrant to inquire, de quibus 
terris et atinuis redditibus the Defunct died veſtitus, without 
Mention of Teinds; yet his Heir may be therein ſerved in 
ſpecial to him, by virtue of the ſame Brieve : For the 
Terms thereof are not to be ſo ſtrictly aud captiouſly underſtood. 

WEN Teinds are in Nonentry, the Superior, before 
Declarator, ſhould only have the Feu-duty, if they hold 
Feu ; or, if blanch, the fifth of the retoured Duty of the 


Property: For, this ſeems to be moſt equal Rule. 


H h h Teind 
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Teind of Fiſh, 
$8957 for taking of Fiſh, lying upon the Shore in 
N. one Pariſh, and going thence and returning thither 


for taking and unloading ; but belonging to Perſons in another 
neighbouring Pariſh : Quaeritur, If the Teind of the Filh 


ſhould belong to the Miniſter of the Pariſh where they are 


taken, or, where the Owners and Fiſhers dwell ? 


S. *T1s thought, the Teind of the Fiſh would belong to 
the Miniſter of the Pariſh where they are taken and unload- 
ed, without reſpect to the Owner's and Fiſher's dwelling elſc- 


1 9 For, this ſeems to be the Import of the Miniſter's 
ule. | 


, Proving the Tenor. 


I. IF a Compriſing may be made up by proving the Te- 


nor? AnsWER, It is thought, not? In reſpeR, by the 


Act of Parliament, the Tenor of Letters of Horning and 


Executions cannot be proven; and there is cadem ratio as to 
Compriſings: And a Compriſing is not of the Nature of Scrip- 
ta et inſtrumenta quae poſſunt _ being both of the Nature 
of Executions, and of a Decreet of the 2 as 
Sheriff in that Part: And neither Executions of Meſſengers, 
nor Decreets can be made up by proving the Tenor: 
And it is not enough, -that Witneſſes may remember 
and be poſitive that there was a Compriſing ; ſeeing 
they cannot remember, at leaſt ought not to be truſt- 
ed, whether the Compriſing be formal; which being Juris, 
they can neither be Judges nor Witneſſes thereto. 


S. Tue Tenor of a Compriſing cannot indeed be proven 
nor made up, becauſe of the Executions and Sole ninities there- 
of, and the guaeſtioneg juris that may ariſe thereon, which 
cannot be truſted to Witneſſes: For which Cauſe alſo, the 
Act of Parliament forbids the proving of the Tenor of Let- 
ters of Horning and their Executions. 


N. Quaeritur, Ir a Decreet for proving the Tenor can fa- 
tisfy the Production in au Improbation ? Axs ER, It is thought, 
it ſhould not; no more than a Tranſumpt: Seeing otherwiſe, 
the indirect Manner may be cut off, which ariſeth upon the 
comparing of Hand- writ, and other Circumſtances from the 
principal ; which is not competent, when Extracts only of 


ſuch Writs are produced. And the Stile, That ſuch W hardy 
. e oule 
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ſhould make alſo great Faith, as if the Writs were produced, 
is to be underſtood civiliter; viz, Except in cauſa falſi. 


S. Ir a Decreet proving the Tenor cannot ſatisfy the Pro- 
duction in an Improbation; then the proving of Tenors is not 
a complete Remedy for Writs loſt. And we alſo ſee Provin 
of Tenors often raiſed to prevent Certification iu Improbati- 
ons. And therefore, though the Tenor cannot ſupply the 
Principal fully, as to the comparing of Hand-wris and other 
Circumſtances ; yet if a Tenor were found proven by a De- 
creet in foro, it would be ſuſtained. | 


N. Ir, Sentences or Acts of Court being loſt, the Tenor 
may be proven? 

Ir Executions of Summons of Interruption being loſt, may 
be made up by proving the Tenor, after the Deceaſe of the 
Meſſenger? It is thought, That they cannot: Seeing by the 


Act of Parliament, the Tenor of Letters of Horning and Exe- 
cutions cannot} be proven. And there is eadem ratio as to 


other Executions made by Meſſengers ; which appears to be 
that; viz. That they are ſervi publici; and by the Law, only 


* truſted and authoriſed as to ſuch Acts, and their Relation of 
the ſame, 


S. Ir is thought, That Sentences or Acts of Court being 
loſt, the Tenor ſhould not be proven, becauſe of their So- 
lemnities. And thus, Executions of Summons of Interrup- 
tion; and in effect, no Executions of Letters, ſhould he ad- 
mitted to be proven, becauſe of the Strictneſs of their Solem- 
nities, and the Queſtions that may ariſe thereon in jure, as 
hath been ſaid. ; | 


N. Ir the Tenor of Bonds may be proven? AnswWEeR, 
There is a Difference betwixt Bonds and other Writs, in re- 
ſpe& Bonds are granted to the Effect they may be ſatisfied, 


and retired upon Satisfaction: And Debtors think themſelves 


ſecure, when they retire and deſtroy their Bonds. And 
therefore, when a Bond cannot be produced; inſtrumentuni 
penes debitorem, or which eannot be ſhown, præſiumitur libera- 
tum; unleſs there be a clear Evidence that they could not 


be ſatisfied; as that the Term of Payment was not came, or 


ſuch like; and caſus amifſionis be poſitively libelled and pro- 
ven; as, incendii, ruine, or the like. 


S. In the Probation of the Tenor of Bonds, the ,raſus 
| amiſſionis 
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amiſſionis ſhould be very ſtrictly examined, and clearly proven, 
and other Circumſtances alſo conſidered; becauſe, as the 
Author ſays, Bonds may be retired : And a retired Bond li- 
berates from the Debr. 


N. Ir a Compriſing may be made up by proving the Te. 
nor? ANSWER, It is thought, Not, for the Reaſons foreſaid; 
D. That it is both an Execution and Sentence; and the 
Tenor is ſo long when it is of fo many Baronies, and it con- 
tains ſo many eſſential Formalities' and Acts of Execution; 
and the Witneſſes to many ſeveral Executions, that no Per- 
ſon can declare that the Tenor libelled is exactly the true 
Tenor: And Compriſings are of that Nature, that they may 
be ſatisfied; and are deduced to the end they may be ſatisfied. 


S. Tarar the Tenor of Compriſings ſhould not be proven, 
is ſaid above, 2. 1.h.t. And here again, the Author gives 
very good Reaſons for that Opinion. 


Decreets for proving the Tenor. 


N. THE Tenor of a Writ being made up: Quaeritur, If 

it will fatisfy the Production in an Improbation ; the 
Granter or his Repreſentatives being called to the making up 
of the Tenor and Compearing ? Ratio dubitandi, That as to 
a third Party who has intereſt ro queſtion the Writ, being a 
Creditor, and having compriſed betore the Decreet for pro- 
ving ; and there being a prior Compriſing upon the ſaid Bond; 
there is eadem ratio as in Extras; ſeeing the Means of Impro- 
bation in the indirect Way is taken away. Vide Tranjunipis, 


qua ſt. 1. hujus literae. 


S. THis Queſtion was conſidered under the former Title. 
Terce. 


N. A Perſon diſponed Lands bona fide, but being prevent- 
| ed by Death, before the Buyer was infect : Quace 
ritur, Whether the Relict will have Right to a Terce ? Ka- 
tio dubitandi, The Relict has a Terce of all Lands wherein her 
Huſband died infeft, and is not liable to perſonal Creditors. 
On the other part, it ſeemeth againſt Reaſon, That, the 
Huſband having bona fide diſponed, and the Heir being liable 
for Implement, the Relict ſhould be in better Cale than the 
Heir, who has no Part; and that the Relict ſhould have on- 


ly Right to a Terce of Lands undifponed ; and that there is a 
| Difference 


ya 
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Difference betwixt a Diſpoſition and other perſonal Debts ; 


ſeeing a Diſpoſition is jus ad rem; which cannot be faid of 
other Obligements. And theſe Words, That ſbe ſhould have 
Terce of all wherein the Huſband died mnfeft, ought to be under- 
{ſtood civiliter; viz. undiſponed. 

Quacritur, (If Lands be redeemable) Will the Relict-Ter- 
cer have any Part of the Money whereupon the Lands are 
redcemed ; eſpecially, when the Huſband died infeft upon a 
Compriſing? Ratio dubitandi, The Law gives unto Relics 
only a Terce of Lands, and not Sums of Money. And there 
is a Difference betwixt a Tercer and a Literenter who is pro- 
vided to a Liferent of Lands under Wadſet. 

A Perſon being obliged for a moſt onerous Cauſe, to diſ- 
poue his Lands, and deceaſing before Inteftment or Reſigna- 
ion: Quaeritur, If his Relict will have a Terce, notwith- 
ſtanding of the Diſpoſition ? Ratio dubitaudi, That it is hard 


the Relic ſhould be in better Cale than the Fiar and Heir, 


from whom the Lands may be evicted by a Purſuit for Imple- 
ment. And tho? the Huſband died infeft, his Right was re- 


ſolubile, and ſuch as might have been evicted from him. 26, 


A Reverſion is but pactum de retrovendendo : And in this Caſe 
there is a full Vendition; and yet an Order may be uſed up- 
on a Reverſion, which will either prevent the Terce, or ex- 
tingui ſh it. ä 

Quaderitur, Ir a Reverſion, though not regiſtrate, will 
militate againſt the Relict, to prevent her Terce, or to re- 
deem ? Ratio dubitandi, She fs not not to be conſidered as a 
ſingular Succeſſor, but, as having a Right by virtue of, and, 
as depending upon her Huſband's Right, yet ſtanding in his 
Perion : Whereas he is denuded in favours of a ſingular Suc- 
cellor. 

Ir is indubii juris, That the Huſband's Debts that are only 
perſonal, do not prejudge a Relict of her Terce : But, Quae- 
uur, Whether a Compriſing before her Huſband's Dectaſe 
will militate againſt her? And if, as to this Point, there be a 
Difference betwixt a Compriſing whereupon the Superior is 
charged, and whereupon there 1s no Charge ? 

2raeritur, I a Diſpoſition whereupon there is Reſignation, 
will prejudge a Terce ? | 
| Lands being wadſet for a certain Sum: Quaeritur, If the 
Relict of the Creditor will have a Terce both of the Lands, 
and in Cale of Redemption, of the Sum of Money; 

Ir a Wadſet be to a Huſband only; and after his Deceaſe, 
to his Wife: and an Order be uſed and declared: Quaeritur, 


Whether 


8 If ſhe will get a Terce of the Money? And in that Caſe, 
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Whether the Executors will not only have Right to the 
two Parts, but to the third Part of the Sums conſigned, with 
the Burden of the Relict's Liferent ? 

A Lady, by her Contract of Marriage being provided to a 
Liferent; and infeft baſe in Satisfaction of her Terce, and 
what elle ſhe may pretend: Quaeritur, If, the Superior que- 
ſtioning her Right as baſe, the may have Recourſe to a Terce, 
as renounced in behalf of the Huſband, and not of the 
Superior ? And the Renunciation being cauſa data intuitu of 
her Liferent, he cannot debar her from the ſame, and take 
any Advantage by the ſaid Renunciation. 

uid juris as to a Tercer, being Liferenter of a third Part! 
ANSWER, The Difference betwixt the Liferent and Terce is, 
That the Liferenter's Right is anterior, and certain ; but the 
Terce is poſterior, and uncertain. So that the Fiar may ſell 
the Lands: In which Cafes there would be no Terce. Vid 


Liferenter, quae/t. ult. 


S. WHEn a Perſon, having diſponed Lands bona fide, is 
prevented by Death, before the Buyer is infeft; his 
Relic, it is thought, will have Right to her Terce : For, 
tho' the Huſband actually diſponed, and that Infeftment fail- 
ed to follow, through no Fault; yet the Law gives the Re. 
Ii& her Terce of whatever Lands the Huſband died infeft in 
without reſpect to his Diſpoſition, as well as to his Debts. 

Ap if the Huſband had a redeemable Right, the Relict and 
Tercer will have her Share of che Money, upon Redemption: 
For here the Money comes en lieu of her Terce.“ And farther, 
Suppoſe Lands were compriſed from the Huſband, for his Debt, 
yet if the Compriſer be not infeft, the Relict will get her 
Terce. | 

Bur the Author ſtill thinks it hard, if the - Huſband ſel] 
and reſign, tbo' no Infeſtment, that there ſhould be a Terce, 
and the Relict be thereby in hetter Caſe than the Fiar and 
Heir, But ſince it is her legal Proviſion; Why ſhould ſhe 
he prejudged ? And even as to Madſets, the Relict will have 
her Terce. But, what M an Order was uſed for redeeming, be- 

fore the Wadſetter's Death ? And it is ſtill thought, That unleſs 
the Wadſet were rencunced or declared, ſhe muſt have her 
Terce, either of the Lands or of the Money. 

IT is likewiſe thought, That a "par poi not] regiſtred 


ſhould not militate againſt a Tercer, more than againft ano- 


ther ſingular Succeſſor: For ſtill the hath the Proviſion from 
the Law, and not from the Huſband. | 


Taz Author ſays well, That the Huſband's perſonal Debt 
| | CE. cannot 
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cannot prejudge a Terce: Nor ſhould a bare Compriſing for | 


them, as hath been ſaid, But if the Compriſer has charged 
the Superior before the Huſband's Death; his Charge ſeems 
by the Act of Parliament 1661, equiparate to an Infeftment; 
and ſo would bar the Terce. | 

BuT a Diſpoſition with a Reſignation upon it, will not 
prejudge the Terce : For, this 3 though accepted, 
doth not totally denude. The Author (it ſeems) is of the contra- 
ry Opinion. | | 

A Wadſet being to a Huſband and Wife, the longeſt Liver; 
though an Order were uſed in the Huſband's Time; yet her 
Right will remain to the Lands and Money; unleſs the Wad- 
ſet had been either renounced by, or declared againſt her in 
the Huſband's Time. And it doth not appear, how ſhe ſhould 
have Right to any Part of the Fee of the Money, unleſs the 
Wadſet had been renounced and declared in the Huſband's 
Time, as ſaid is: For then, the Money conſigned becomes 
moveable, and falls under the Wadſetter's Executry, where 


| ſhe gets her Relict's Part. 


A Woman being infeft baſe upon her Contract of Marriage, 
in certain Lands in Satisfaction of her Terce; if the Supe- 
rior ſhould quarrel her Right, in all Reaſon ſhe ſhould recur 
to her Terce, if there be a Recourſe to it. But put the Caſe, 
ſhe is infeft baſe in Ward-lands, and that the Huſband there- 
after alienates the greater Part, and makes the whole recog- 
noſce; her Liferent muſt fall; and ſhe will have no Recourle, 
becauſe her Huſband allo diveſted. = . 

Tux Difference betwixt a Liferent and a Terce is none up- 
on the Matter; but ordinarily, the Liferent is anterior and 
certain by Proviſion; but the Terce, poſterior and uncertain, 


and by Diſpoſition of the Law. 


The next Title, is only a Latin Definition of Territorium, viz. 
Univerſitas agrorum, juriſdictione munita. 


Teſtament. 


NN. IF a Teſtament may be holograph ? 


S. THERE appears no Reaſon why a Teſtament may not 
be holograph ; nor can there, in this Caſe, ariſe any Que- 
ſtion about the Date, which is only underſtood to be before 


the Teſtator's Death. 
| Ir 


* 
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N. Ir a moveable Debt be due to an Engliman who is de. 


ceaſed, muſt it be confirmed in Scotland; et e contra? 
IF a nuncupative Teſtament in England, will have Right to 
a Debt due in Scotland? Ratio dubitandi, It is valid in England: 
et mobilia non habent ſitum, et ſeguuntur perſonam On the other 
part, corpora mobilia et nomina, though they have not ſetum, 
as Lands ; yet they have it io far, as being res Scoticae, they 
cannot be tranſmitted, but according to the Law of Scotland; 
Law being rerum domina. | 


S. WE had this Queſtion before, Tit. Nomina Debitorum, 
and Tit. Strangers. Where it is fully diſcourſed, That mo- 
bilia ſequuntur perſonam, and ſhould he diſpoſable according to 
the Law of the Man's Reſidence; and likewiſe, that his per- 
ſonal Deeds ſhould be regulate by the Solemnities there in Uſe: 
But a nuncupative Teſtament, depending on the Evidence 
of Witneſſes, which in Scotland is limited, and the Limitation 
a Rule of Judgment; may be the Reaſon why ſuch a Teſta- 
ment would not be ſuſtained with us, | | 


N. Quid juris, Ir it be offered to be proven by the Oath 
of the neareſt of Kin, that the Defunct did, before him, and 


other Witneſſes above Exception, name the Purſuer his Exe- 


cutor and univerſal Legatar; will a nuncupative Teſtament ſo 
proven, be ſuſtained? AnsWER, It is thought, it will not; 
ſeeing nuncupative Teſlaments are not in our Law admitted ? 
And it is de forma, that they ſhould be in ſcriptis. 

Duaeritur, IF a Teſtament may be ſuſtained by way of In- 
ſtrument? AnsWER, An Inſtrument under a Notar's Hand, 
being but the Aſſertion of a Notar, is not conſidered as ſcrip- 
tum, which requires the Subſcription of the Party himſelf; 
or in ſubſidium by Notars, before Witneſſes de ejus mandato. 
Qizseritur, Ir one Notar ſubſcribing for the Teſtator, be 

ſufficient in Teſtaments? AnsWER, firmative; in reſpect 
of the great Favour of laſt Wills; and oftentimes there is 
not copia notariorum. = 


S. Tas Author ſays well, That though it ſhould be offer- 
ed to be proven by the Oath of the neareſt of Kin, that the 
Defunct did, before him and other Witneſſes, name the Pur- 
ſue his Executor and univerſal Legatar; it would not be ſuſ- 
tained: For, Writ is neceſſary to a Teſtament. And, that 
a Teſtament cannot be made up by the Inſtrument of a No- 


tar; for that is not the Mrit neceſlary, and wants the Sub- 
1. | ſcription 


— 
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ſcription of the Party, which ought only to be by the Party 


himſelf, or by Notars for him, and de ejus mandato. And, 


That one Notar, ſubſcribing a Teftament for the Teſtator, 
is ſufficient ; albeit the Teſtament may be of Importance 
and that writs of Importance ſhould, by the Act of Parlia- 
ment Fa. VI. Parl. 6. Cap. 80. be ſubſcribed by two famous 
Notars and four famous Witneſſes, if the Maker cannot 
write. But this is in favours of Teſtaments. 


N. MIN IST ERS, by Act of Parliament cannot be Notars; 
but in the Caſe of Teſtaments : Quaeritur, If eo ipſo that they 
are Miniſters, they may be Notars in Teſtaments? Or, If they 
muſt be admitted Notars? 


S. A Minifter may ſubſcribe as Notar in a Teſtament, tho? 
he be not a Notar adinitted ; and that by Reaſon of the Ex- 
ception in the AQ of Parliament, Jam. VI. Parl. 8. Cap. 133. 


NM. Quae ratio That a Teſtament made in France or Holland, 
according to the Cuſtom there, which is different from ours, 
ſhould be ſuſtained in Scotland, as to any Scottiſh Intereſt falling 
under the ſame ? | 


S. A Teſtament made by a Perſon dying in France or Hol- 
land, according to the Cabom there, ſhould be ſuſtained in 
Scotland, though the Cuſtom be different; and even as to a 
Scotiſh Intereſt, falling under the ſame : Becauſe, teftaments 
factio ought, in all Reaſon, to follow the Perſon. And Per- 
ſons dying any where, ought to be allowed to act or teſtate 


according to the Cuſtom of the Place, as to all their jura per- 


ſonalia. 


N. Ir a Minor, having Curators, may diſpoſe of his Eſtate 
by Teſtament, without the Curators Conſent? | 
A Minor of thirteen Years, or thereabout, having made a 
Teſtament, and named the Perſon with whom he was board- 


ed and bred in Family, his Executor and univerſal Legatar, 


without the Knowledge or Conſent of any of his Friends : 
Quaeritur, Whether the ſaid Teſtament may be queſtioned up- 
on Circumvention; without qualifying any other Circumſtance, 
but that itis us in re ipſa, to elicit troma Perſon of that Age, 


Right to all his moveable Eſtate, in Defraud of his Friends? 
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ANSWER, It is caſiis arbitrarius ; and much will depend up. 
on Circumſtances, if the Defunt had no Relation to the 
Executor: Aud if the Executor did ſuggeſt that the Defunct 


ſhould make a Teſtament, and employed the Writer, and did 


inform the Writer, what the Tenor ſhould be, and ſuch like. 

A Teſtament being made by a ſickly Child being Pubes, but 
in conſinio, and a little Time more, in favours of his Nurſe, 
in whoſe Houſe he had ſtayed for divers Years, and lay fick 
for the Time, whereby ſhe was named Executrix and univer- 


ſal Legatrix ; may be reduced as noffictoſuum et dolefum ; that 


being dolus re ipſa, and machinatio fraudulenta, to prejudge five 
of his Brethren and Siſters, who were in a poor Condition ; 
in reſpect the Child had but lately paſſed Futory, and choſen 
Curators: And the faid Teſtament was elicited from him 
without the Knowledge of his Curators and other Friends; and 


the Writer and Witneſſes were employed by the ſaid Nurſe: 


And the Friends, apprehending that ſhe might take Advan- 
tage, dealt with her, That the Child might be ſuffered to 
{tay in another Place ; and ſhe was not only ſatisfied for the 


Time he had been with her, but they offered a Sum of Mo- 


ney to her, that he might be at Freedom. And it is ſo inci- 
dent to Minors to be influenced, that when they are to chooſe 
Curators, the Council, upon Applicationwill ſequeſtrate them. 


S. A Minor having Curators, may nevertheleſs teſtate up- 
on his Moveables without their Conſent. | 

Ir a Minor, juſt coming out of his Pupillarity, ſhould make 
a Teſtament, and therein name his Landlord, or fo, with 
whom he is tabled, to be his Executor and univerſal Legatar, 
paſſing by his Friends, and without their Knowledge; and if 


there appear any undue Practice or Suggeſtion in the Caſe, 


the Minor may be judged to be leſed and circumveened. For, 
there is indeed a preſumptive dolus in re ipſa, and the Thins 
molt ſuſpect, and, as the Author ſays, it is caſus arbitrarius. 


He ſubjoins another Cafe, of a ſickly Child, juſt paſt Pupillari- 


ty, and then teſtating in favours of his Nurſe, with whom he 


ſtaid, to the Prejudice of five poor Brethren and Siſters; and 


whereof all the other Circumſtances were true to my Know- 
Jedge. And yet, the Lords ſuſtained the Teſtament : Mich 
may juſtly make all men jealous, and indeed ſhould make the 


Lords themſelves moſt jealous of their own arbitrium, in ſuch 


Cafes ; for this was'certainly one of the hardeſt. 


Teſtament 
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Teſtament Execute. 


N. JT appears, That the Teſtament is executed as to Debt. 


ors, by Sentence againſt them; ſeeing after Sentence 


an Executor may aflign : And therefore, if the Executor die, 
the Debt may be confirmed, and purſued for by his Executors. 

S. When Teſtaments are ſaid to be execute, either as to 
Debtors, or fo as to leave no Place for non executa, with ſome 


other Queſtions of that Nature, hath been already conſidered, 


Tit. Executors, 
Teſtament on the Wife's Part. 


| { 
N. A Wife's Teſtament being confirmed; and her Huſ- 
band as beſt knowing, having given up the Inventary, 
both of Goods and Debts due to and by him; and amongſt 
the Goods, having given up the Wife's Jewels, and among 
the Debts due by him, having given up Debts, cither ſimply 
heritable, being upon an Infeftment, or heritable 3 relictam, 
upon Bonds whereof the Term of Payment is paſt; and fo the 
debita being found to exceed bona, Quaeritur, What in Law 
the Commiſlars ſhould do in ſuch\a Caſe? AxSsWER, The 
Wife's Jewels and Abuilziements ought to be conſidered as 
praecipua, and not in Communion; and which ought not to 
be affected with the Debt: And it ought to be conſidered, if 
any of the Debts be moveable guoad relictam, and theſe only 
ought to affect the Wife's Part; ſo that what is free of the 
Inventary of the Huſband's Goods will divide, if there were 
no Bairns in familia; and albeit there be Bairns, but farisfamili- 
at, the Half of the Hyſband's free moveable eſtate would be 
the Wife's Part; and ovglit to be confirmed as belonging to 
her, with her whole Jewels and Abulziements. 


§. It is evident, That the Wife's Jewels and Abulziements, 
fnould fall as praecipua to her Succeſſors; and that they will 
have her Share of free Moveables, and of Debts due to the 


Huſband, moveable guoad relictam, with Deduction only of 


debts due to the Huſband, moveable in like Manner. And the 
Diviſion in this Caſe, if no Children, or /orrsfamidiat, will be 
bipartit, and if Children in familia, tripartit - But the Jewels 
will be praecipua, as ſaid is. | 

N. 
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N. WHeN the Huſband ſurvives the Wife, and her Tef- 
tament he confirmed; whether moveable Heirſhip will be 
deduced, as when the Huſband's Teſtament 1s confirmed ? 
Ratio dubitandi, There can be no Heirſhip, the Huſband li- 
ving : And on the other part, the Wife's Executry ought 
not to be in better Caſe than herſelf, if ſhe had ſurvived ; 
And there can be no Bairns-part, until the Huſband's Deceaſe 
aclu, albeit habitu ; And there is eadem ratio as to Heirſhip. 


S. I would incline zo Heirſhip in this Caſe, becauſe the 
Huſband ſtill living. It is true, though there can be no Bairns- 
part actu, until the Father deceaſe ; yet here, where it is 
only habitu, it is deduced ; and it may be thought, there is 
eadem ratio as to the Heirſhip ; but ſtill the Heirſhip hath a 
RT Reſpect to the Huſband's Death: And if by this 

eaſoning the dying Wife's Part, ſhould be better than her 
Part ſurviving would be, it is but her Chance: But the Cuſ- 
tom in this Matter is to be obſerved. 


The next Title is Teſtes; for which, ſee Witneſſes. 


. 


N. 7 HEN Lands are ſet for Third and Teind, fo that 
the Maſter is not to be paid by the Hand of the 
Tenant, or by the Product of the Corns when they are reap- 


ed and threſhen ; hut has an Intereſt jn the Corns and Bodies 


of the ſame, as the Tenant himſelf: Whether will his Exe- 
cutors have Right to the Third and Teind entirely, the De- 


funct dying before Separation; eodem modo, as if the Tenant 


who is partiarius as to two Parts, ſhould die before Separa- 
tion? Ratio dubitandi, That there is no merces or Duty pay- 
able to the Tenant: He ſaws the Ground for his own Ule, and 
for the Uſe of the Maſter. | 

Ir the Wife ſhould deceaſe after Separation, whether in 
that Caſe her Executor will have Right entirely to the Third 
and Teind; ſeeing they are frudus percepti, et in bonts ma- 
Tritt? | | 


Vide Liferenter, quaſt. 1, in litera L. Which Queſtion may 


be propoſed as to Third and Teind. 


S. WHEN Lands are ſet for Third and Teind ; ſo that the 


Maſter has an Intereſt in the Corns, as the Tenant himſelf f 
i 


le 
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i the Maſter die before Separation, it is thought, his Execu- 
tors will have Right to the Third and Teind entirely : For, it 
is like to an Executry cropt: And the Tenant 1s underſtood 
to have ſown for the Maſter and lümſelf. And ſuppoſe the 
Maſter died after the Separation; yet, if before the Martin- 
mas, the Caſe is the ſame : For, if he died after the Martin- 
mas, there could be no Doubt but the whole 'Year's Rent 
would fall to his Executor. 

And, if the Wife ſhould deceaſe aſter Separation, when the 


 fruftus are percepti et in bonis mariti ; then, it ſeems ſhe will 


only have her Share of the Executry. And, if ſhe die before 
the Separation; it ſeems to be the ſame Caſe as of the Huſ- 


| band's Executry.Crop, whereof ſhe will have her Share. 


Titles of Honour. 


N. IF there be feudum comitatus, aut reguli, and the ſame 
deſcend to Heirs-portioners; Quid juris as to the 
Title? 


S. A Title of Honour, provided to Reirs whatſomever, yet 
being indiviſible, will fall to the eldeſt Heir- female: And e- 
ven if a feudum comitatus ſhould he provided to Heirs-portion- 
ers; though the Heritage would divide; yet the Honour 


would remain with the eldeſt. 


N. Wren an Eſtate in Lands and Baronies is erected in co- 
mitatum, with the Title, whereupon Infeftment follows: Q 
ritur, If the Eſtate be diſponed or evicted, Quid juris as to the 
Title; ſeeing it is not given by Patent, but by Iufeft ment, 
as haereditamentum, and acceſſory to the Lands? 


S. THover an Eftate, erected in an Earldom or Lordſhip, 
be diſponed or evicted by Compriſing; the Title cannot be 


= conveyed, but will remain and follow the Blood. 


N. A Patent of Honour being granted to a Perſon and his 


Heirs: Queritur, If any of his Heirs may ſurrender the ſaid 


Honour in the King's Hands for a new Right to himſelf, and 
other Heirs than is in the former Patent, albeit he was not ſer- 
ved Heir himſelf? Ratio dubitandi, He may fit in Parliament, 
though he be not Heir: On the other part, though he be to- 


lerate to fit in Parliament (being Heir of Blood) and no mn 
on 


438 Doubts and Quocſtions in Law, 


ſon being concerned to obje:& ; yet he cannot diſpoſe of {ach 
an Intereſt, unleſs he be ſerved; ſeeing Titles and Patents of 
Honour, are not ex pacto et providentia et gentilia; but are 
jura haereditaria, belonging: to theſe that firſt get them, and 
their Heirs, and may be forfeited. 5 

A Title of Honour and jus crvitatis being granted to the 
Receivers and their Heirs: Quæritur, If their Heirs owning and 
making uſe of the ſame, asd meddling or intending to meddle 
with bona defuncti, will be Jiable as behaving ? Ratio dubitandi, 
That ſuch Intereſts and Capacities, are not in bonis nor com- 
mercio, and are res inaeſtin ꝛabiles; and where Perſons are al- 
lowed beneficium inventarti, they cannot come under Inventa- 
ry and be valued; and therefore there needs no other aditio, 
but that they ſhould own the fame; and Creditors are not pre- 
Judged, ſeeing they are not the Subject of Execution and Di- 
ligence: And yet they may be forfeited; theſe who have them 
for the Time, being quaſi Heirs of Proviſion. 


S. WHEN a Man pets. a Patent of Honour to himſelf and 
his Heirs; his Heir may enjoy the Honour and fit in Parlia. 
ment, though he be not ſerved. And, the uſing of a Title of 
Honour, is no Behaviour; for, it is not underſtood to be 77: 
bonis, nor affectable by Creditors. 


N. Wren Lands are erected in comtatum, with the Digni- 
ty and Vote in Parliament: Quaeritur, If the whole Lands be 
evicted or diſponed, what becometh of the Dignity annexed to 
the ſame? Ratio dubitandi, That baronia is nomen dignitatis, 
which 1s ever annexed to Lands; and that comitatus, albeit a 
higher 4 N is of the ſame Nature: And therefore as a Baro- 
ny being ſold, the Diſponer does not retain the Privileges of a 
Baron; ſo it ought to be in the Caſe of comitatus; the Title be- 
ing annexed to the Lands, and given in conſideration of the 
the ſame, and of the Eſtate ſufficient to ſuſtain the Title; 
and that there is a Difference betwixt a Title of Honour given 
by way of Patent, and that which is annexed to Lands. 


S. IT is tlxought there would be no Diſtinction made with 
us, betwixt a Title of Honour given by Patent, and the ſame 


Title annexe d to, and given with Lands; but the ſame Judg- 


ment made of the Title in both Caſes. 


Titular. 


. 0 
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Titular. 


N. F the Titular be in Poſſeſſion of Teinds, and die before 
4 Michaelmas; Quid juris ? 


S. Ir a Titular of Teinds be in Poſſeſſion by Drawing, and 
die before Michaelmas; it may be thought they would fall to 


his Executors, tanquam ſementum fecerat. But this I doubt, 
unleſs he had ſurvived the 1Michaelmas, the ordinary Term of 
Teinds. And yet it ſeems to be much the ſame with Third 
and Teiud. To 


Tocher. 


N. T* either a Father or a Stranger be obliged to pay a To- 

1 cher, and Marriage do not follow, or be diſſolved with- 
in Year aud Day, Quaeritur, To whom will the Tocher per- 
tain? Ratio dubitaudi, All ſuch Obligements are conditional, 
and cauſa data: On the other part, it may be pretended, 
That there is fictio brevis manus, and the ſame Caſe as if the 
Tocher were given to the Woman, to the effect that the may 
give it to the Perſon whom ſhe is to marry : So that though 
cauſa cęaleth as to him, it doth not ceaſe as to the Woman, 
which, ordinarily, is Affection and Relation to her, and that 
ſhe may be dotata. | 


S. WHEN a Father or a Stranger binds to pay a Tocher; 
but Marriage either doth not follow, or is diſſolved within Year 
and Day; though it may be thought, Thar in this Caſe, the 
Tocher is given to the Woman, and ſhould return to her; for 
the Huſband can have no Right: Yet it is certain, that all will 
diſſolve, and the Tocher will return to the Giver. 


N. A Father having granted 2 Bond to his Daughter; and 


| thereafter having, by a Contract of Marriage with her Huſ- 


band, given him a Tocher, without mention that it is in Satiſ- 
faction of that, or any other Proviſion ; if, notwithſtanding, it 
will be thought to be in Satisfaction? Ratio dubitandi, That 
either the Father cogzavit, and remembered that he granted 


# ſuch a Bond, or did not remember; and if he did not remem- 


ber, that which was not thought upon, cannot be ſaid to be in. 
tended to have been-latizfed and taken away: And if he did 
| | remember, 
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remember, and yet did not provide, that the Tocher ſhould be 
in Satisfaction, it cannot be thought, that he intended that it 


ſhould be lo. 


S. Txo” a Man ſhould give a Tocher to his Daughter in her 
Contract of Marriage, without mentioning that it is in Satiſ- 
faction of any prior Bond or Obligement granted by him in 
her Favours; yet ſo it would be conſtrued; for, debitor non 


Praeſiumitur donare : And the Law ſuppoſes him both to have 


remembered and ſatisfied his former Bond. 


Next after this Title, the Author has a Latin Exerciſe, De 


tractatu ſuedico et bonis prohibiis vulgo counterband; which 
may be well worth the reading, but needs no Remai b. 


Poſterity of Traitors. 


N. I by our Law, the Poſterity of Traitors be diſabled 

ipſa jure, both ante nati et poſt nati, as to any Eſtate 
pertaining to themſelves, which is not profectitious from the 
Father after Treaſon ? Ratio dubitandi, The Doom of Forfei- 
rure, bearing only Forfeiture for Life, Lands and Goods, with- 
out Mention of the Poſterity et noxa caput fequitur ; and lex 
Julia maje/tatis, is but the municipal Law of the Romans, aud 
is not authoriſed by auy Act of Parliament or Cuſtom of ours. 
The Act of Parliament King James V. and the Act of Diſha- 
bilitation of the Poſterity of the Earl of Bothwell, and Reha- 


bilitation of John Stewart, may be conſidered. 


S. By our Law, the Blood of Traitors is tainted, and their 


Poſterity diſabled 7ip/o jure; which would reach both ante nati 
and poſt nati + But it is not thought, that it would deprive them 
(with us) of any proper Eftate, well ſettled in their Perſons, in- 
dependent on the Father's Forfeiture. As for the Law, cod. 
J. 5. tit. ad legem Juliam majeſtatts; lex iſta manifeſte ſe ipſans 
dammnat, et ab ommbus damnanda eft : Nam quaenam imperatoria 
lenitas, qui vitam in ſiipplicuum concedit. 


Tranſumpts. 


N. II Tranſumpts under the Clerk-Regiſter's Hand do ſatis- 
fy in Improbations? Ratio dabitandi, As in the Cale of 


the Queition, Decreets for proving the Tenor in car litera 7 
| 1 


E 
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Ir Tranſumpts of Saſines out of the Books of Towns and 
Burglis, upon Proceſs to that effect, as Uſe is, will ſatisfy the 
Production? AnsweR, They will ſatisfy; ſeeing the Protho- 
cals are extant in the Town's Regiſter, : 


S. Tais of Tranſumpts is ſpoke of under the former Title. 


Trebellianica. 


N. AN Executor nominate after Confirmation, deceaſing 
before the Teſtament be execute: Quaeritur, Will 
he have Right to the Third and Trebellianica ? 


S. A Stranger nominate Executor, deceaſing after Confir- 
mation, but before the Teſtament be execute; ſhould hardly 
have the Third of the Dead's Part: Since it is only given by 
the ay of Parliament, for the Office, and for executing 
thereo * 5 


Truſt. 
N. WW Hzrnen 2 Bond in theſe Terms, viz. Bearing an O- 
bligement to denude, and declaring the Truſt, be e- 


quivalent to an Aſſignation. 


S. A Backbond declaring 2 Truſt, with an Obligement to 


denude, hath been found to be binding even againſt an Aſſigny 


and Arreſter. And ſo it ſeems to be better than an Aſſigna- 
tion, which requires Intimation to complete it. 


Truſtees iu Infeftments. 


N. A Right being granted to one, his Heirs and Aſſignies, 
| for the Uſe and Behoof of another Perſon and his 
Heirs : Puaeritur, Whether the Caſualties of Ward, Marriage, 
Sc. do fall by the Deceaſe, and with reſpect to the Perſon 
infeft, or to the Perſon to whoſe Behoof the Right is granted? 
May the Perſon to whoſe Uſe the {ame is granted, compet 


the Vaſlal to denude in his Favours, without the Superjor's 


Conſent ? | „ 
THovcn the Superior may pretend, that when the Right is 

to the Behoof of an Incorporation, that he has Prejudice : 9 

| | K k k 1 
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if it be to the Behoof a ſingle Perſon, can he refuſe to enter 
him, if the Vaſſal be content to denude in his Favours? Ratio 
dubitandi, Though uſuarius has an Intereſt, yet he is not Vaſ- 
fal; and the Superior cannot be urged to receive a new Vaſ- 
fal : And on the other part, the Right being in Truſt and pre- 
carious, to the Behoof of the other; ex natura incſt, that he 
may revoke and urge the Vaſſal to denude, and a Regrels is 
implied, the Superior having granted the Right of the Na- 

ture foreſaid. 8 | 


S. WHEN a Right is granted to a Perſon, his Heirs and Aſ- 
ſignies, for the Uſe and Behoot of another and his Heirs; if 
this Behoof be expreſſed in the Superior's Charter, he muſt ex- 
pect his Cafualties of Ward, Marriage, &c. not from the Per- 
{on infeft, but from the Perſon to whoſe Behoof the Right is 
granted, who may alſo compel the Vaſſal to denude in his Fa- 
vours, and (I Judge) may compel the Superior himſelf to re- 
ceive him, ſince he conſents to the Truſt, But, if the Right 
was to the Behoof of an Incorporation, the Superior might 
very well decliue to denude in their Favours: And, I think, 
he ſhould, in ſuch Caſe, have his Caſualties from the Perſon 
infeft ; for that ſeems to be the very Deſign of the Truſt, That 
the Superior may have a particular mortal Perion, and not an 
Incorporation for his Vaflal, leſt his Superiority ſhould be there- 
by rendered ſterilis. | 


A Truſtee committing Treaſon. 


N. A Perſon having committed Treaſon, and having in his 

Perſon for the Time, a Right to a Bond by Aſſigna— 
tion, but in Truſt to the Uſe of another, and upon a Back- 
bond declaring the Truſt: Quaeritur, Whether or not the 
Sum due by Bond, will belong to the King and his Donatar ? 
Ratio dubitandi, The Right of the Sum 1s in the Perſon of the 
Traitor; and by the Backi.ond he is only Debtor, and obliged 
to denude: And he to whoſe Uſe it is intruſted, has not jus in 
re, but ad rem; and a perſonal Action againſt the Truſtee, 

whereunto the King is not liable. 


S. THAT this Som ſhould fall to the King, notwithſtanding 


of the Backbond, is a Hardihip that would ſcarcely take place, 
niſi quando bona cauſa fiſci, | | 


Tutor. 
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Tutorg. 


N. Fur ELA being mumts fublicum, at leaſt audoritate, 
| though not ztilzate ; if by our Cuſtom, a Tutor may 
be urged to accept the Office? ANSWER, Negative: And yet 
he may be urged cauſative, as v. g. if a Legacy be left to a Tu- 
tor nominate, he muſt either accept the Office, or want the 
Legacy. 1 


S. TE Anfwer is good; that a Tutor cannot be compelled 
to accept, unleſs there he a Legacy for him: In which Caſe, 
he muſt either accept the Office, or loſe his Legacy. | 


N. Ir a Tutor of Law, after the Year, compear to oppoſe 
the giving of a Dative; will he be heard to purge after jus 
devolutum ? 


S. A Tutor of Law, even after the Year, may be heard to 
purge, and oppoſe a Dative ; /i modo res ſit integra, and no 
Specialty in the Cale. 


N. As a Father hath Power to name Tutors, is he ſo Tutor 
of Law, that, without any Authority of the Judge or Service, 
he may adminiſtrate and grant Diſcharges? 


S. A Father is underſtood to he Tutor of Law, and may 
adminiſtrate, without being cither ſerved, or otherwiſe autho- 
ried. | 

N. A Tutor nominate by a Codicil ; ought he not to be con- 
firmed; and the Nomination lie in the Commilſary's Re- 
giſter? | 


S. Tae Nomination of a Tutor by a Codicil, is as good as if 
in a Teſtament: And farther, a pure Nomination apart 1s alſo 
{ufficient. But in all Reaſon, ſuch Nominations ſhould be re- 
giſtered; otherwiſe there can be no ſecure Dealing with ſuch 
Tutor. | 


M. Ir, where there is more Tators, Payment may be made 
ſecurely to one? | 
| S. WHERF 


i 
; 
i 
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S. WHERE more Tutors are nominate; Payment can only 
be made to them as they are nominate; and not to oue of 
them ſeverally, unleſs the Nomination ſo provide. 


N. Quid juris as to Tutors; If they may be charged? And 
where there are Letters of Horning granted againſt them for 
their Intereſt, upon the Debt of the Pupil; If their Eſcheat 
and Liferent will thereupon fall? | | 

In what Cafe Tutors may be charged, or Pupils themſelves ? 
It is thought, That cogitandum eſt, whether there be a Differ- 
ence betwixt the Cale of a 'I'utor, when there is a Decreet 
againſt the Pupil and againſt him, for Payment, and he has 
not alledged nor made appear that he has nothing of the 
Pupil's Eftate in his Hands: Et officium non debet eſſe dam- 
noſum ; and when the Tutor is only charged for his Intereſt : 
Seeing in the firſt Caſe, there is a Decreet againſt him; and 
in the other, not: Or, If he ought to ſuſpend, as being 
Debtor ex quoſi contractu, eo ipſo that he is Tutor, and is liable 
either to the Debt, or ought to ſhow that he cannot pay it. 


S. TuTors may be charged with Horning for their Inter- 
eſt, for the Debt of the Pupil; and if they ſuſpend not, they 
may be judged guilty of Contempt, and ſo incur Eſcheat. 

THE Author would make a Difference, when a Tutor is 
decerned with his Pupil, to make Payment, and when he is only 
charged for his Intereſt. But certainly, in both Caſes he 
_ ovght to ſuſpend, for his own Security. 


N. 2uaeritur, If a Woman may be Tutor dative, or Cu- 
rator ? It 7s thought, That (though the Teſtator's Will be moſt 
to be followed in Teſtaments) the cannot be Tutor dative 
becauſe it is vir ile officium. And a Woman, though ſhe will 
be Heir, failzieing Children; et penes quem emolumentim, 
penes eum onus ; yet lhe cannot be ſerved Tutor of Law: And 
the Law not truſting her, ſhe ſhould not be dative. And 
though the Fxchequer gives ſuch Tutories, it ſeems to be an 
Error, and Abuſe. . 


S. A Woman, with us, may be either Tutrix dative or 
Curatrix : For though ſhe cannot be ferved Tutrix; yet our 
Exchequer was always in uſe to give ſuch Datives. And Mi- 
nois may chooſe Women to be their Curators. 


N. Ir 


f 
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N. Ir Brieves for ſerving Tutors of Law ſhould be direct 
to any others, but the Sheriffs? Or to other Judges, where 
the Defunct had his Domicile and his Eſtate? Seeing Infants 
and Pupils have no Domicile : And Services are oftentimes of 
Purpoſe before the Bailies of the Canongate; and in other 


Places, where neither the Pupils Parents did dwell, nor had 


they any Intereſt or Eſtate. 


S. BxIEvxs for ſerving Tutors of Law may be directed to 
any Judge Ordinary. 


N. Divers Tutors being named conjunctly: Quæritur, If 
any of them deceaſe, Will the Nomination be void? ANxs WER, 
It is thought, that Tutors and Executors have the Office 
ſinguli in ſolidum So that any of them deceaſing, the Survi- 
vers continue, jure non decreſcendi. 


S. Ir divers Tutors be only named ſimul, tho? one of them 
die, the Survivers have ſtill the Office: But if they be named 
to be joint Tutors, one of them dying breaks the Tutory, 
becauſe of the Nomination. N 


N. A Mid-brother having left Children: Quæritur, Whe— 
ther will his elder Brother or younger be Tutor to them? 
Ratio dubitandi, That the younger Brother will not ſucceed; 
et penes quem onus, penes eundem emolumentum « Et e contra, 
If the Mid-brother's Children ſhould ſucceed ro their Fa- 
ther; the younger Brother will be Heir to them, though not 
to their Father, 


S. Tux younger Brother is reckoned Heir-genera] to the 


Mid-brother deceaſing; and therefore hath the Tutory of his 


Children, though the Heritage, if Conqueſt, would aſcend te 


the elder Brother. 


Tutor and Admimſtrator of Law. 


N. Quær. IF Debtors may pay the Father, as Tutor of 


Law, ſine inquiſitione, and without ſome Aut ho— 
rity of the Judge competent? Seeing there may be Prejudice 
to the Pupil, it the Father be prodigus, or otherwiſe unfit. 


S. A 


4 


+ 
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S. A Debtor may make payment to the Father, as Tutor 
of the Law: But it is ſafer not to do it without a Sentence, 
and the Authority of a Fudge: For Colluſion is readily ſu- 
ſpected in ſuch Caſes. | | 


Tutor Ratione Rei. 


N. Quæritur, HETHER a Perſon, diſponing his Eſtate 

to a Pupil or Minor, may appoint Tu- 
tors and Curators for Adminiſtration of it during Minority? 
ANSWER, He may appoint Tutors or Curators to adminiſtrate: 
But the Queſtion remaineth, whether he may appoint a Tutor, 
not only rei ſue, but perſonꝶ; and to any other Eſtate be- 
longing to the Pupil ? BEN | 


S. A Perlon diſponing his Eftate to a Pupil or Minor, may 
appoint Tutors and Curators to him, for Adminiſtration of it 
during his Minority: But he cannot appoint a Tutor perſonæ, 
nor to any other Eſtate belonging to the Pupil; for the Righr 
of ſuch an Appointment is founded in the paternal Power, 


N. Quæritur, The Father being deceaſed, may the Grand- 
father name Tutors to his Grandchildren ? N 


S. Tus Grandfather cannot name Tutors to his Grand- 
children by his Son deceaſed : But, if the Father of the 
Children had continued m familia with the Grandfather, it 


might be thought otherwiſe. 


N. TaxReE being no Place to a Dative till after Year and 
Day; Qicritur, It the neareſt Agnat may oppoſe the giving 
a Native? Or, If jus be fully devolutum to the King, as in 


other Cafes, ris devoluti? 


S. IT is anſwered above, Cap. Tuters, That even after Year 
and Day, the neareit Agnat may oppoſe a Tutory-dative: And, 
it res be integra, and no Exception againſt the Agnat, he ought 
do be preferred. | 


Tutory. 


N. LIVE Perſons being named Tators, whereof two to 
F be /ine quibus non, vix. The Defunct's Relict, and ano- 


ther; and the Relict being married, aud the other ine quo non 
| decealing : 
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deceaſing : Quaeritur, Whether the Tutory falleth? And if 
it be void ; whether the neareſt of Kin of Age may be Tu- 
tor of Law? Or, If there ſhould be Place to a Tutor-dative ? 
And, If in that Caſe, the ſurviving Tutors ſhould be preferred 
to all others? Ratio dubitandi, imo, Though the Defun& did 
expreſs his Reſpe& to the ſine quibus non, K that during their 
being Tutors, they ſhould be ine quibus non; he did allo ex- 
| preis his Confidence in the other Tutors above all others, by 
naming them "Tutors . So that, for the Reaſon foreſaid, it may 


appear, that they ſhould continue Tutors ; at the leaſt, that, 


for avoiding of Queſtion, they ſhould be preferred to be Da- 
Lives. 2do, The next neareſt of Kin ſhould not be Tutors, 
ſeeing the Defunct did not truſt them. The Caſe of my Lord 
Maontreſe, his Father having named his Mother and the Earls 
of Perth and Haddington, Drumelzior, and Sir Milliam Bruce to 
be his Tutors. 


S. WHEN a Father names five Tutors, whereof his Relict 
and another to be ſine quibus non; if the Relict marry, and 
the other ſine quo non deceaſe; it is thought, the Tutory, in 
ſtrict Law, fallech. But ſince the Father, by his Nomination 
excluded his neareſt of Kin; it ſeems more reaſonable, to ad- 
mit the ſurviving Tutors, upon a Dative, than to make place 
for a Tutor of Law. | 


U. 


Union. 


N. HERE being an Union in a Charter, of Lands in 
diverſe Shires; ſo that one Saſine may be taken for 
all: Quaeritur, If the Heir may he ſerved in the 

Shire where Saline is to be taken, as to all the Lands? In re- 

ſpe the Lands in other Shires are, fone juris, and by Rea- 

lon of the Union, thought to be there: Or if there be a 

Service by a Commiſſion, or two Services in the ſeveral 

Shires? | 

Ir, notwithſtanding of the Union, Saſine may be taken of 
toth the Lands, ſeeing the Charter bears that una erit ſufficiens, 
aud not that it ſhall be neceſſary? And if the Saſine may be 

| qu irellcd, 


| 
| 
| 
| 
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e as not being at the places where Saſine is to be 
taxen f | 

Item, Ir the taking two Saſines upon the Retour, will 
import a Renouncing of the Union; ſo that a Saſine cannot 
be taken thereafter at the Place of the Union, upon Reſigna- 
tion or otherwiſe ? 


S. Wren Lands in different Shires are united by a Charter, 

and one Saſine appointed to be taken for all at the Place of 

Union ; it ſeems to follow, That the Heir might be ſerved in 

the Shire where the Saſine is taken, as to all the Lands, though 

i in other Shires. But in this Caſe, a Service by a Commiſſion 
1 is the clearer and ſafer Courſe. And in effect, ſuch Unions 
1 are but Confuſion. However, if the Union bear that una ſaſina 
, erit ſufficiens, it will certainly ſerve, although Saſine for Super- 
=— | abundance, may be taken at the other proper Places. And if, 
1 upon the Retour, two or more Saſines ſhould be taken; yet 
| it will not import a Renouncing of the Union, being only 
done for Superabundance. | | 


The two next Titles; Univerſalia augmentum recipiunt, 


and, Quando Univerſitas delinquit, are but Citations. — 2 

| * 

i "= 
V. h 

7 

5 hi 

Re-entering of V aſſals. 8 

m 


whether the Superior be obliged to re- enter with- 


N. Ws 2 Right holden of the Superior is reduced; 
out a Compoſition ? 


S. Ir ſeems, the former Vaſſal, in this Caſe is in fatu quo; 
and ſo neither Re- entry nor Compoſition have place. 


The next Title, Vectigalia et Pedagia, is but Latin Citations. 


Vinco Vincentem. 


N. Quæritur, IN what Caſe the Brocard holdeth, Si vinco 
vincentem, vinco te? AN SW ERS Ubi eſt ea- 


dem ratio; as v. g. If there be three Compriſings, and the laſt 
Compriſer 


6s 


wy 
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Compriſer he firſt infeft, and thereafter the firſt, and the ſe- 
cond in the laſt Place; but if there is an Inhibition at the 
Inſtance of the ſecond, before the Debt of the third Com- 
priſer: The ſecond will be preferable to the third, who will 
be preferable to the firſt; and yet the firſt will be preferred to 
the ſecond. | 

As in the Caſe of Adjudication and Infeftment thereupon, 
the Adjudger may exclude the Superior's Ward falling by the 
Debtor; Rucritur, If he may exclude and be preferable to 
the Liferent, having the firſt Infeftment; guia ſi vinco vincen- 
tem vinco te? ANSWER, He is not preferahle to the Liferent : 
And the Brocard doth only militate ub! e eadem ratio vincend : 
And the Adjudger vincit the Superior, becauſe he is infeft hol- 
den of him : So that there can be no Ward : But cannot upon 
that Ground, vincere the Liferenter, becauſe ſhe is alſo iufeft, 
and has a ur Infeftment, though baſe, yet public; and 
which therefore doth exclude the Adjudger's Infeft ment, being 
poſterior, though it would not exclude the Superior as to his 
Caſuality, becauſe baſe, and not confirmed by him. Ballen- 


crief. Vide Debitor and Creditor, Queſt. 3. litera D. 


S. THE Author pives a ſhort Anſwer to the Queſtion, in 
what Caſe the Brocard holds, ſi vinco, vincentem, vinco te? VIZ. 
Ui eadem ęſi ratio. But this needs a long Explication ; as ap- 


pears by the foreſaid Caſe of three Compriſings: Where the 


firſt, as having the prior Infeftment, and not liable to the In- 
hibition of the ſecond, will be preferred to bim. But then the 
third Compriſing firſt infeft, but excluded by the ſecond's In- 
hibition, ſhould recur againſt the firſt - Which makes a plain 
Circle. And ſuch Caſes, now, by reaſon of the Act of Parlia- 
ment 1661, for the par: paſſu of Compriſings, and the Sale 
of Lands, and the Rankings therein requiſite, are more frequent 
than ever. And the Author's ub! eadern ratio, ſolves nothing. 
In the Caſe of an Adjudication and Inteftment thereon, 


where the Adjudger excludes the Superior's Ward, falling by 


the Debtor; and yet a prior baſe Liferent clad with Poſſeſſion, 
will exclude the Adjudger; the Superior, who conſented not 
to the Liferept, recurs. And it is true, as the Author ſays, 
Non eft hic eadem ratio vincendi ; becauſe the Adjudger vincit 
the Superior, as being infeft by him; but cannot therefore 
vincere the Liferenter ; in reſpe& his Infeltment, though 
baſe ; yet, being clad with Poſleſſion, is preferable to the Ad- 
judger thereafter inſeft. But, how doth this mend the Mat- 
ter; ſeeing (till, if the Adjudger were in Poſſeſhon, the Life- 
renter would exclude him: And it the Literenter were in 


L11 . Poſſeſſion, 
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Poſſeſſion, the Superior would exclude her. And then, if the 
Superior get Poſſeſſion, the Adjudger recurs upon him. But in 
this Caſe, I would prefer the Literenter, becauſe preferable, in 
Law, to the Adjudger; and the Adjudger preferable to the 
Superior, by the Superior's own Content: And the Superior, 
once thus excluded, is ſtill excluded. 

THERE was lately before the Lords of Seſſion, a Caſe of the 
| Ranking of three Creditors; whereof one inhibits before con- 
tracting of the ſecond's Debt: But the ſecond ſecures him- 
ſelf by an Infeftment of Annualrent : And then the Inhibiter, 
and alſo the third Creditor, whoſe Debt was prior to the In- 
hibition, did adjudge par: paſſu. The Inhibiter contended, 
That whatever his Inhibition did clear of the Eſtate, ſhould 
belong to him as Inhibiter and Adjudger ; that being the juſt 
Effect of his Diligence ; and that, by removing the Annual- 
renter prior to both their Adjudications, he ſhould have the 
ſole and full Benefit of the Annualrent ſo reduced. 

O the other Side, it was argued both for the Annualrenter 

and the /imple Adjudger, That the Inhibiter could only 
plead his Inhibition, to free himſelf from the Prejudice of the 
Annualrent as to the Share that would have fallen to him with 
other Adjudgers; ſo that indeed he ſhould have this Share 
free of the Annualrent as if no ſuch Annualrent had been 
granted: But that he could not contend to have the Benefit 
of the full Value of the Annualrent; for that the other 
ſimple Adjudger would have his Share, but ſtill with the Bur- 
den of the Annualrent: And thus the Eſtate ſhould divide 
betwixt the two Adjudgers; but only with this Difference, 
that the inhibiting Adjudger ſhould have his Part free, as if 
the Annualrent had not been | ER ; and the other Adjud- 
ger ſhould have his Share alſo, but with the Burden of the An- 
nualrent, as preferable to his Adjudication, 

BuT it was ſtill rephed for the inhibiting Adjudger, That 
his Inhibition did % clear the eſtate of the Annvualrenter. 
Secondly, That his Adjudication enſuing, muſt affe& and draw 
whatever he had ſo cleared: And, that in all this the Annu— 
alrenter could not complain; becauſe he had purchaſed the 
ſame unlawfully, contrary to the Inhibition: And, that the 
third ſimple Adjudger, could not complain of the Annual- 
renter's being lolely caſt on him; becauſe, the Annualrent was 
undoubtedly preferable to his Adjudication ; and he had him 
ſelf to blame, that had not ſecured his Debt by Inhibition, as 
the other Adjudger had done. And this was further illuſtra- 
ted by ſuppoſing, That, inſtead of the Annualrent, the com- 
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mon Debtor had granted an irredeemable Diſpoſition of (per- 
haps) the half, or more, of his Eſtate : Yer the firſt Adjudger 
inhibiting, reducing this irredeemable Right, would have had 
the ſole and full Benefit of it, untill he were paid ; and 
the {imple Adjudger could crave no Benefit with him there- 
in. 
Bur, notwithſtanding of this Reply, the Lords found, That 
the inhibiting Adjudger could only draw ſuch a Share as would 
have belonged to him, if there had been no Aunualrenter 
poſterior to his Inhibition; but could not extend his Inhibi- 
tion and Adjudication to the full Avail of the Annualrent, to 
the Prejudice of the Co-adjudger, andthe Annualrent affect- 
ing the ſame. And which they found alſo in a former Rank- 
ing, where they had ſettled this Rule; and therefore would 
not alter, albeit the Reaſon of Law, that the inhibiting Ad- 
Judger ſhould have the full Effect of his own Diligence, and 
that the Inſtance of an irredeemable Right, inſtead of a re- 
deemable Annualrent, would certainly afford it to him; ap- 
peared in the Judgment of many to be unanſwerable. 

My Lord Starr, in the laſt Edition of his Inſtitutions, Page 
649, ſtates the ſame Caſe of two Adjudgers, and one Annual- 
renter prior to both; and ſuppoſes one of the Adjudgers to 
have inhibite before the Annualrent, and the other not: But 
then in the Application, he ſuppoſes all three to be equal Cre- 
ditors, each of them for four hundred Pounds of Aunualrent, 
and the free Rent of the Eſtate to be fix hundred Pounds. Now, 
to divide this according to the true Rule of Law, the Adjud- 
ger.-inhibiter would not only have his Share, that is L. 200 of 
the /i; but the Annualrenter alſo drawing four hundred 
Pounds, he removes the Annualrenter in ſo far as to his Pre- 


jodice; which gives the Adjudger inhibiting, clearly his 


whole L. 400, and the Annualrenter for his L. 400, he certain- 
ly is preferable to the ſimple Adjudger; but for want of Sub- 
ject can only have L. 200, and ſo muſt loſe the other two; 
and the ſimple Adjudger be totally cut off: Which is plain 
and downright Law. But my Lord Stair divides thus. The 
Annualrenter four hundred Pounds, as preferable to hoth the 
Adjudgers, (though he be only preferable to one) and ſo leaves 
them only one hundred Pounds. But then, ſays he, the Ad- 
Judger inhibiting, will claim as much of the ſix hundred Pounds, 
the common Stock, as he would have had, if there had been 
no Annualrenter: And thus he gives him L. zoo free of the 
Annualrent; but adds, that fo the Annualrenter ſhould only 
have the remaining to hundred Pounds. But wherefore, ſince 


his 
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his Annualrent carries him to L. 400, and he is preferable to 
the ſimple Adjudger, who only can compete with him; 
ſhould he not have the whole remaining three hundred 
Pounds, all that the Subject affords? Certainly, in Law or 


Reaſon, this cannot be anſwered; and the laſt Adjudger, if 


ſo totally cut off, hathhimſelf only to blame, that did not 
adhibite, as his Co- adjudger did. But my Lord Stair would 
only give the Annualrenter two hundred Pounds of the re- 


mainipg three: And for this Reaſon, that the Annualrenter 


could not return upon the other Adjudger, as being prior to 
bim; which is hard to be underſtood : For, if, by the other 
Aajudger, he means the ſimple Adjudger ; then the Annual- 
renter, being prior to him, ſhould carry all from him, and 
not leave him fo much as one hundred Pounds, And that he 
cannot mean by the other Adjudger, the Adjudger-Inhibiter, 
is evident: For the Annualrenter, in Law, muſt wholly 
ſuccumb to him. But the fundamental Miſtake in all this 
Affair is, that they firſt tate the parti paſſu-Adjudgers, as dividiug 
the whole ſubject, and then bring in the Annualrent, though 
clearly preferable to one of them, as only a Servitude upon 
both; of which Servitude, they allow the Inhibition to clear 
the inhibiting Adjudger's Part, but then they leave the An- 
nualrenter no Recourſe, for what the Inhibiter takes from 
him againſt the ſecond Adjudger ; albeit in all Law, Reaſon 
and Senſe, he be preterable ro him. So that this Scheme 1s 

wholly arbitrary. | | 
HoWEVveR, if this Reaſoning ſhould hold, the old circu- 
lating Cale of the three Compriſers, above ſet down, had made 
no ſuch Difficulty, for the three Compriſers come now in 
certainly pari paſſu, and ſo all of them have their Share, four 
hundred Pounds each, for Example of the ſaid fix hundred Pounds 
of Stock. And then the ſecond Compriſer who inhibites, 
could only pretend to the half of the ſix hundred Pounds, as 
if the third Compriſer poſterior to him, had not been in the 
Field. And for the remaining three hundred Pounds, it 
ſeems it muſt divide betwixt the firſt and the third: For the 
ſecond Compriſer inhibiting, gets all his Draught, as ſaid is, 
and fo what remains muſt divide: For here it is to be neted 
and remembred, that every one of the Compriſers are ſtated 
effeiring to four hundred Pounds, ſuppoſed to be their Annu- 
alrent as in the former Caſe. But my Lord Fair in his Di- 
viſion, gives to the Adjudger not affected with the Inhibition, 
two hundred Pounds: Bur then to the Adjudger inhibiting 
he allows his Share, as if the Adjudger ſtruck out by the Inhi- 
bition, were not exiſting; and ſo he gives him three hun' red 
: Pounds 
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Pounds and no more: Albeit it be manifeſt, that, if his 
Inhibition had its jul Effect, it would give bim all the third 
Adjudger's Part. But, he ſays, he can claim no more againſt 
this Adjadger, iceing his Reduction upon his Inhibition does 
not ſimply annul this Adjudication, whereas in Effect it 
doth ; {ſo that this Diviſion cannot be underſtood. And the 
plainer Method had been, firſt to ſtate the inhibiting Adjud- 

er's Share, which would have been the half, becauſe he 
Brien wholly out the third Adjudger. And then to have 
divided the remaining half, betwixt the two other Adjud- 
gers, who ſtand clear of each other. And yet this Diviſion, 
though fairer and clearer, had not been {fo legal, in reſpect 
the luhibiter gets not the full Effect of his Inhibition, as he 
ought to have. And then the remaining two hundred Pounds 
of the fix, ſhould have been divided betwixt the other two, 
eacha hundred. | 


= 


oe 
W, adſers. Vide De Hypothecis. 


NM. HAT way ſhall a Creditor be ſecured as to a Wad- 

W ſer, or Money due thereupon? ANsW ER, He 

| may compriſe the Wadfſet-right ; and if he can- 

not compriſe, the Term of Payment of the Creditor's Debt 

not being come, he may arreſt the Sum due upon the Wad- 

ſer, to be forthcoming, in caſe of Redemption. Vide Arreft- 
ment of Conditional Debt, in litera A, | 


S. IT is evident, there is no Way for a Creditor to be ſe- 
cured as to a Wadſet or the Money of it, belonging to his 


Debtor, ſave by [nhibiting, Arreſting or Adjudging, as the Dili- 
gence may be proper and have place. 


N. Ir another Creditor compriſe the Wadſet; will he be 
preferred to the Arreſter, before the Order, though anterior ? 
ANSWER, He will be preferred, being in the Right the Time 
of the Redemption: And the Money veing only due to theſe 
who have Right to the Land, and muſt renounce and retro- 
vendere. | 

S. A 
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S. A Creditor compriſing the Wadſet-right, will, no Doubt, 


be preferred to another Creditor arreſting before the Order: 
Becauſe, the Arreſtment can have no Place in this Caſe. 


N. Tat Wadſetter deceaſing after an Order, and the 


Money being conſigned: Quaeritur, Whether will it be- 


long to his Heir or Executor? Ratio dubilandi, Money, of 
itſelf, is moveable. And on the other part, ſurrogatum ſapit 
naturam ſurrogati; and it is due to be given ratione rei, and a 
Renunciation to be given by the Heir. 


S. Tus Money conſigned will belong to the Heir, who 
muſt renounce: But after Declarator, it will belong to the 
Executor. ; 


VN. 9uid juris in the Caſe of a Contract, whereby Lands 
are ſold, and a Price payable ; if the Buyer charge for Imple- 
ment, and conſigu the Price, and the Diſponer deceaſe; whe- 
ther will it belong to his Heirs or Executors? 


S. IT is anſwered above, That the Money will belong to 
the Heir, according to the Condition of the Bargain and Con- 
tract. | | | 


N. AFTER Redemption of a Wadſet, or Compriſing, the 
Wadſetter or Compriſer dying; whether is it neceſſary that 


their Heirs be infeft and renounce, or if a Renunciation will 
be ſufficient, the Wadſet or Compriſing being looſed and ex- 


tinguiſhed by Redemption? 


S. Wren after Redemption of a Wadſet or Compriſing, the 
Wadſetter or Compriſer dies, a Declarator may be cariied on 
againſt the apparent Heir; and no doubt a Renunciation 
with a Declarator will extinguiſh, though the Heir ſhould 
not be infeft. 


IWadſct Heritable or Moveable. 


N., HEN there is a Proviſion in a Wadſet- right, that 

: Requiſition ſhould not looſe the Infeftment. Quae- 
ritur, If after Requiſition the Sum be heritable or moveable f 
Ratio dubitandi, Ihe Creditor declares his Reſolution to have 
the Sum: And on the other part, a Sum due upon a real 
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Right appears to be heritable. It is thought, That until it be 


actually uplifted, it ſhould be heritable. 


8. Ir is thought Requiſition will not make this Sum move- 


able: Bur if the Creditor ſhould perſiſt and charge for the 


ſame, this appears to be all he can do to make it move- 
able. Aud it alters not the Caſe, that the heritable Security 
continues: For a Sum may be moveable, and fall to Exe- 
cutors, and they get withal the heritable Security, as in the 
Caſe of bygone Feu-duties. But unleſs the Charge were gi- 
* expreſsly es animo and liege pouſtic, it ſhould remain heri- 
table. | 8 


N. Ir the Wadſetter be Year and Day at the Horn; and 
thereafter the Wadſet be redeemed, Quaeritur, If the Supe- 
rior will have the Wadſetter's Liferent of the Sum due upon 
the Wadſet. 


S. Tao? the Wadfſetter be Year and Day at the Horn, and 
thereafter the Wadſet be redeemed ; there appears no Reaſon, 
that the Superior though, it may be, called in the Declarator, 


ſhould have the Liferent of the Sum during the Wadſetter's 


Life: For the Superior's Intereſt ceaſes by the Redemption 
and Declarator, and the Sum thereafter is moveable, and 


ſhould fall under the {imple Eſcheat. 


N. Is before Redemption, the Wadſetter diſpone the 
Lands, ſuppoſe they hold Ward, will was recognoſce ſimply, 
or only as to the Wadſetter's Intereſt ? Ratio dubitandi, The 
Wadlet is upon the Matter, but a Hypothec: And he can 
forfeit no more than he has. And on the other part, what- 
ever Paction be betwixt the Creditor and Debtor; yet as to the 
Superior, the Wadſetter is properly and formally his Vaſſal: 
So that ex ets perſona, he hath all the Fruits and Caſualties 


ol Superlority. 


Ir a Wadletter holding of the King, commit Treaſon ; 
whether or not he forfeits the Lands, or only his Intereſt of 
Wadſet ? Ratio dubitandi, As in the former Query: And that 
the King ſhould have homnem vivum et mortalem confiſcantem, 
and all the Caſualties belonging to his Superiority, or to his 
Majeſty, as King, ex morte vel delicio valſalli: And albeit:the 
Right be redeemable; yet that is to be underſtood, as long 
as the Right is in the Perſon of the Wadſctter; but not after 


8. 
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S. Tho? a Wadſetter of Ward-lands diſpone without Con- 


ſent ; nothing can recognoſce, ſave the Wadſetter's Right: 


For the Reverſion whether incorporate or only regiſtered, 
will ſtill remain with the Debtor. And thus, a Wadletter 
committing Treaſon, forfeits only the Wadſet: But the Re. 
verſion remains intire, and is now alſo ſecured by the Act of 
Parliament 1690, againſt the Act of quinquennial Poſſeſſion. 


TWadſet proper. 


N. IF 2 Wadſetter of Ward - lands die before Redemption; 


Will the Marriage of his Heir fall? And if it fall; 
Will the Debtor, if he redeem, be liable to refound the 
Avail? | 


S. A proper Wadſetter of Ward-lands dying before Redemp- 
tion, the Marriage of his Heir will fall : And the Debtor re- 
deeming, will not be concerned; becauſe, the Wadſetter 
debuit melius ſibi providere. | 


NM. In proper Wadſets, a great Part of the Sum being 
aid; will the Wadſetter be accountable for the Duties effeir- 
Ing thereto ? 


S Wurm any Part of the Sum of a proper Wadſet is 
paid, it ſhould be ſo paid, as to reſtrict the Wadſet, or make 
the Wadſetter accountable, effeiring thereto : For otherwiſe, 
the Wadſet will ſtand good: And the Payer muſt look after 
his Money, to repete it, or get it allowed. 


IWard. 


N. A Compriſer of Lands holden Ward being infeſt: 
Quaeritur, If theſe Lands will ward by the Deceaſe of 
the Compriſer; and if the Marriage of his apparent Heir 
will fall? Ratio dubitandi, A Compriſer is but an interim 
Vaſſal, for Surety of his Debt. And upon that Conſideration, 
ſuch a Right, in England, is conſidered as a Chattel, and not 
Inheritance. Vide Compriſing, Queſt. 14. litera C. 
Ir the Compriſing be redeemed ; will the Debtor be liable 
to refound the Damage ſuſtained by the Ward and Marriage ? 
Quaeritur, If the Ward of the Compriſer's Heir will de- 
termine and expire upon the Redemption ? | | 
Quin 
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cut off, by requiring his Money. 
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Quid juris in the Caſe of proper Wadſets; if the Debtor 
after Redemption, will be liable to refund the foreſaid Da- 
mage? The Difference being, That a Compriſing is an in- 
voluntary Right, and the Wadſet voluntary; fo that the Cre- 
ditor ſeemeth to take his Hazard. | 


S. IT is already ſaid, That neither Ward nor other Caſual- 
ty, ſhould vake by the Deceaſe of the Compriſer within the 
Legal: For, ſince the Law allows him to compriſe for his 
Debt, and appoints him a yearly Duty to the Superior for his 
Entry; the Superior ſhould claim no more, unleſs the Com- 
priſer become his Vaſſal indeed by the Expiration. And thus 
it is plain, That the Debtor redzeming, would not be liable 
to refund cither the Ward or Marriage : For none falls, as 
ſaid is. And there is no Reaſon, That ſuch a Ward and 
Marriage pretended to fall by the Compriſer, ſhould affect 
the Debtor. But if, by the Compriſer's Death, the Ward of 
his Heir ſhould fall: It would, no Doubt, expire upon Re- 
demption : But in Reaſon, it thould not fall. But it is other- 
wiſe in proper Wadſets, where, as hath been ſaid above, the 
Creditor and Wadſetter ſeem to take his Hazard of the Ca- 


ſualty. 


N. A Creditor being infeft in Ward-lands, upon a Wad- 
ſet bearing Back-tack ; will they ward upon his Deceale, and 
the Minority of his Heir ? 

Ir they ward, will the Debtor have the Benefit of the Back- 
tack, during the Ward? The Superior having in effect con- 


ſented thereto. 


S. Suppost the Ward do fall upon the Wadſetter's Deceaſe, 
yet the Debtor muſt have the Benefit of his Back-tack, be- 
cauſe, in a manner conſented to by the Superior: And at 
moſt, the Superior cau by the Ward, get only the Back-tack- 
duty; Which yer it ſeems the Heir of the Wadſetter may 


N. Ir the Ward of a Perſon who is apparent Heir, as to a 
Wadſet-right, do not determine by a Redemption of the 
Wadſet? And the {ame Queſtion may be, as to the Liferent of 
the Perſon infeft upon the Wadſet ? Axs WER, It is thought, 
that it will determine; his Right being jus re/olubile : And 
though the Ward be conſidered as fructus domini directi; and 
being gifted, it may ſcem that the Donator cannot be pre- 
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judged, yet that is to be underſtood when the Vaſſal has an 
abſolute Right, but not when the Right is qualified and reſolubile. 


S. Tur Anſwer is good, That both the Wadſetter's Life. 


rent, and the Marriage of his apparent Heir falling to the 


Superior; do determine by the Redemption: And very juſt. 
ly, becaule, as the Author ſays, it is iu reſolubile, and fo 
owned by the Superior. 


NM. Ir the apparent Heir of Ward. lands being pubes and 


dbli capax commit Treaſon, will his Ward be determined ? 


Vid. Marriage quae/tiones 17. et 18. in litera M. 


S. An apparent Heirof Ward-lands being doli capax, which I 
take to be at faxteen Tears of Age, commits Treaſon ; his Ward 
can no longer ſubſiſt, but the Forfeiture will fall to the King, 


N. Lanps holding Ward being full the Time of the Vaſ- 
ſal's Deceaſe, by wy 

Compriſing thereafter redeemed by the Debtor's general 
Heir, being Minor; Qtaeritur, If the Superior will have the 


Ward? AnsweR, It is thought, not; ſceing the Heir does 


not ſucceed to the Lands as Heir to his Father, who was not 
Vaſſal; but as general Heir has Right to the Reverſion, 
whereupon he has redeemed ; and modus et forma is much to 
be conſidered. 

Ir the Compriſing does extinguiſh, being ſatisfied by In- 
tromiſſion, Quaeritur, If the Heir being Minor, there will 
be a Ward in that Caſe? ANSWER, It is thought, not; ſee- 
ing the Compriſing does extinguiſh not ab ihitio, but cx poſt 


faito; and the Heir cannot be ſaid to be the apparent Heir 


of a Vaila!, the Lands being full, as faid is, the Time of his 
Father's Deceaſe And albeit there is not a formal and or- 
dinary legal Reverſion, no Money being to be paid, yet there 
13 upon the Matter jus retrabendi to the apparent Heir. Vid. 


Compriſing, Quaeſt. 37. litera C. e 


S. Waex Ward-lands, are full the Time of the Valtal's 
Deceaſe by a Compriſer infeft, and the Compriſing redeemed 
by the Compriler's general Heir, Minor for the Time; the 
Author thinks, That by his Redemption of the Debtor's 


general Heir, whoſe Father was not Vaſſal, the Superior 


mould not have his Ward: But if the Redemption ſatisfy 


and extinguiſh the Redemption, then the Debtor muſt be 


held 


nfeftment upon a Compriſing; but the 


. 
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held to have died, Vaſſal retro, and this general Heir will not 
recover the Right of the Lands, though the Compriſer ſhould 
renounce; unleſs, he be either ſerved Heir in ſpecial, or 
obtain the Compriſer to denude in his Favours: But ſtill this 
denuding after Redemption, extinguiſhes the Compriſing, and 
the apparent {Heir will not get Right to the Land, unleſs, he 


be entered by the Superior; who no Doubt will ſee to his 


own Caſualty : If the Compriſer, in this Caſe ſhould ſimply 
make over his Compriſing to the apparent Heir, and the Su- 
perior receive him, then, upon Expiring of the Compriſing, 
he becomes a new Vaſſal : But, if the Compriſing be either 


paid or ſatisfied within the Legal, the Superior will have his 
Caſyalty by the Death of the Debtor as ſaid is. The Author 


indeed adds, That if the Compriſing extinguiſh by Intromiſ- 
fon, there will be ſtil] no Ward of the Debtor's Heir, tho? 
Minor But, ſeeing a Compriſing guovis modo extinct, is jud- 
ged to be extinct ab initio, the Author is certainly miſtaken. 

Pur the Caſe, That a Wadſet of Ward-Jands were redeemed 
by the Granter's Heir-General, who, as ſuch, hath certainly 
Right to the Reverſion; yet, the Superior, whether there were 
a Regreſs in the Cale or not, could not be compelled to re- 
ceive him without regard to the Caſualty vaking by the Grant- 
er's Death; ſeeing in this Caſe, the Wadſet becomes as ex- 
tint, and therefore, in Reaſon, there ſhould be Place for the 
ſaid Caſualty. | EO 


Ward-lands. 
N. Quaeritur, A Superior of Ward-lands having confirm- 


| cd a baſe Infeftment, whether will the 
Subyaſſal be liable to the Ward, or Nonentry falling by the 


 Deceaſe of the Vaſſal ? Ratio dubitendi,, Hope giveth only 


that Reaſon in the Caſe of Lands holden of the King, that 
Confirmations bear a Salvo of all Rights, Duties, and Servi- 


ces. 


By the Act of Parliament The Superior during 
the Nonentry and Ward, had Right only to the Feu-duty due 
to the Vaſſal by the Subvaſſal; Qu ritur, If the Superior be 
in the ſame Caſe by the Confirmation, as he was by the ſaid Act 
of Parliament; notwithſtanding the Act of Parliament 1600, 
in favours of Subject Superiors of Ward-Lands. 


S. By the Act of Parliament Jam. IV. Pag. 14. Cap. 71. 


it is plain, That the King, Lords, Prelates, Barons and Free- 
| holders 
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holders, were allowed to ſet their Lands, in Feu-farm; and 
that that Law was a Ratif cation or Confirmation from the 


Superior, to ſecure the Feuar, that his Feu-Farm thould re- 
main good; he paying the Feu-Farm-Duty ; notwithſtanding 


any Ward or Nonentry that might vake by the Setter: And 
all required was, that the Feu ſhould be ſet to a competent 
Avail, which was judged to be the retoured Duty. And by 
the Act of Parliament Jam. IV. Pag. 6. Cap. gi. the lame 
Allowance ſeems to be given to every Man, both ſpiritual 
and temporal, to ſet their Lands in Feu, and that, without 
Hazard either of Recognition or Forfeiture. So that by theſe 
Acts, Feuing to a competent Avail, ſeems to have been allowed 
to all Perſons, without any Hazard to the Feuar from any 
Catualty or Delinquency that might befal the Setter. But 
theſe Acts, by the Act of Parliament Jam. VI. Pag. 18. Cap. 
12. were reſtrained, and declared not to extend to the Vallals 
of any ſubaltern Superior, holding their Lands ward of their 
{11d Superior. And 1t is ſtatute, not to be leiſom to them to 


ſet their Lands in Feu, without the Confirmation of their 


Superiors: And any Ahlenation otherwiſe, is declared null. 
And this Explanation and Statute, is extended to the Kin 


and Prince, and Vaſſals holding Ward of them, reſcinding al 


former Acts in the contrary, Char. I. Par. 1 Cap. 16. And 
to the Allowance to /e given by Law, was firſt reſtrained, 
and then diſcharged. | 

Bur next comes the Queſtion, as to the Import of the Su- 
perior's Confirmation de ne. And that th:s Confirmation dit 
fers from a Confirmation a me, 13 obvious: For, the Con- 


firmation a me, makes the Perton confirmed, immediate Val- 


ſal to the Superior coufirming: Whereas the Confirmation 
de me doth only ſecure the Perſon confirmed, againſt the Ca- 
ſualties that may fall to the Superior, or his Author; by his 
or their Delioquency Aud ordinarily all ſuch Confirmations 
are given /alvo jure Stiperioris confirming: And therefore, 


it is thought, chat, whether the Confirmation be by the King, 


or by a Subaltern; it hath the ſame effect. But then the 


Quettion recurs, whether this Confirmation be only to ſecure 


againſt feudal Delinquencies, ſuch as Recognition and the 
like; or alſo, againſt the Caſualties of Ward, Marriage and 
Nonentry? For Nonentry here is not reckoned a feudal De- 
1nquency : And it appears to be more generally held, that 
thele Confirmations ſhould only ſecure againſt Delinquencies, 
but not againſt the other Caſualties that fall ro the Granter's 
author; ſuch as Ward, Marriage, and the like. 

| AND 
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AND thus the Author inquires, If the Superior's Confirma- 
tion de me, be of the ſame Import with the ſaid Acts of 
Parliament Jam. VI. & Fam. IV.? And it is thought, ſtill to 
be of the Import to ſecure againſt Delinquencies only. Bat 


then, as to theſe, it ſecures the Sub-vaſſal, whatever way his 


Subfeu be granted; whether Blanch or Feu. 


N. Ir the apparent Heir of a Vaſſal of Ward-lands renounce 
to be Heir, will his Marriage notwithſtanding fall either ſin- 


gle or double? Ratio dubitandi, He was never Vallal ; and cae- 


{ibatus is not delictum. | 

Ir Marriage be real and affects in Prejudice of ſingular 
Succeſſors? Ratio dubitandi, Hope is for the Affirmative, and 
alledgeth Deciſions. To conſider Halton's Caſe : On the other 
Part, in Novedamuſes, amongſt Incumbrances that affect, 


there is no Mention of Marriage. 24, The Marriage re- 


ſpecteth not the Lands but the Perſon, and his other Eſtate 
as to the Value. 310, It may appear to be a perſonal Preſta- 
tion, whereto, the Perſon and his Right, during his, 


and his Heirs Time is liable; but doth not affect a ſingular 
Succeſſor, as in the Caſe of Ward. 


S. Tro' the apparent Heir of a Vaſſal of Ward-Lands, 
do renounce to be Heir; yet his Marriage will fall: For, it is 


enough that his Predeceſſor was Vaſſal. And this Marriage 


is real, and will affect a fingular Succeſſor : And after the 


Marriage declared, and the Avail liquidate, the Ground 
may be therefore poinded. But it the Marriage were only 
perſonal, it ſhould ſignify little, and the apparent Heir re- 
nouncing, would thereby free himſelf of it. 


N. A Vaſſal of Lands holding Ward of the King, did feu the 
ſame before the Year 1663, when it was lawful to feu Lands 
holden Ward of the King; and when the ſaid Feu was grant- 
ed, the Diſponer did grant a general Diſcharge of the Feu- 
duty, except during the Ward; and for ſecuring the Feuar, 
having bought the ſaid Lands as oprima maxima, at as high 
a Price, as if the Lands had holden otherwiſe, that he and 
his Succeſſors ſhould not be liable to the Feu- duty, during the 
Ward; the Diſponer was obliged to infeft the Feuar in an 
Annualrent out of other Lands, equivalent to the Feu- duty; 
ſulpending always the Effect of the ſaid Right, except du- 
ring the Ward. Quaeritur, I mo, If the ſaid general Diſcharge, 
with an Obligement to grant particular. Diſcharges when 
required, will militate againſt ſingular Succeſſors, being 
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in rem? AnsWExR, It is thought that it will not; unleſs the 
ſame. were by way of Proviſidn in the Charter and Saline. 
Tux Fxvar having ever poſſeſſed fince the granting of 
the ſaid Right; but not being infeft upon the ſaid Oblige- 
ment to infeft in an Annualrent, for Relief of the Feu-duty : 
Quaeritur, If the Feuar ſhould purſue upon the ſaid Oblige- 
ment; If it may be obtruded that it is preſcribed ? Ratio du- 
bitandi, That the ſaid Obligement is a Part of the Feuar's 
Right; and the Feuar has been in Poſſeſſion by virtue of his 
Right all the Lime: And if the Feuar had not been infeft 
upon the Feu-charter, and had been in Poſſeſſion by the 
Space of forty Years ; and after Expiring of the ſame, {honld 
purſue the Diſponer and his Repreſentatives, to grant a ne 
Charter, with a Precept to infeft; it could be pretended, 
that the ſaid Right was preſcribed. | 


S. Ir the above mentioned Proviſions were all in the Sub- 
vallaPs Charter and Saline, they would hold againſt a fingu- 
lar Succeſſor ; but otherwiſe, they would be debatcable : For 
the Contrivance is manifeſtly heteroclyte. The Author in- 
clines to think, That though the Feuar were not infeft upon 
the ſaid Obligement in the ſoreſaid Annualrent for a Relief 
of the Feu- duty; yet the Obligement ſhould not preſcribe, 
becauſe a Part of the Feu- right, and the Feuar in Poſſeſſion 
by virtue of his Right. But the Annualrent was not to be 
granted out of other Lands, which might poſſibly be acquired 
without Regard to it : So that it is thought, the Acquirer 
poſſeſſing by virtue of his Charter and Satine for the Space 
of forty Years, might well defend himſelf againſt the ſaid 
— - wa ; for it is not ſo much as an en: of War- 
randice. 


N. WHEN Ward-lands were feued which did hold of the 
King before the Year 1663, the Feuar during the Ward was 
only liable to the Feu-duty by the old Act of Parliament, al- 
lowing the Feuing of ſuch Lands : But there is no Mention 
of the Marriage in the ſaid Act of Parliament. Quacritur 
therefore, Whether the Marriage of the Diſponer and his 
Succeſiors will aJe ſuch Feus ? I is anſwered, That it is 
thought, not; ſeeing the ſetting of Feus being allowed, it 


appears, that Feuars ſhould be only liable to the Feu- duty. 


S. WHEN Fens were allowed, and the Feuar by Act of 
Parliament only liable to the Feu-duty, during the Setter's 
8 5 - Ward 


dies cedit when ever it falls, albeit non venit. 
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Ward, there can be no Queſtion, but that this Feuar was 
alſo freed of the Marriage, that might fall by the Setter. 


N. Ir Lands holden ward of the King, be feued after the 
Year 1633, and the King ſhouid queſtion the ſaid Feu as 
null, being contrary to the At of Parliament Quaeritur, 
It Preſcription may be alledged and obtruded againſt the 
King? Ratio dubitandi, That the Right is null ab initio, and 
cannot be a Warrant and Ground of Preſcription : Et quod 
nullum eft, nullum ſortitur juris effettum. | 


S. IT is clear, That Preſcription excludes all Nullities, fave 
Falſehood, and even the King in this Caſe could not be help- 
ed, except he ſhould throw the Blame upon his Officers, on 
the Ground of the Act of Parliament, Ja. 6. Par. 16. Cap. 14. 
Which yet ſhould hardly be allowed, againſt the long Pre- 
ſcription, unleſs the Lands were of the annexed Property, as 


to which the King is ſtill held to be Minor. 


N. A Vaſlal of Ward-lands holden of the King, having 
feued the fame conform to the Act of Parliament warranting 
ſuch Feas : Quaeritur, If the Vaſſal be forfeit, whether ſuch 


Feus will fall under the Forfeiture ; if they be not confirmed? 


ANSWER, It is thought, the King for himſelf, and his Suc- 
ceſſors, by the ſaid Act, did conſent to all Feus, that are 
granted by virtue thereof: So that the ſame is equivalent to 
a Confirmation. 


S. Tux foreſaid Acts, being equivalent to the King's Con- 
firmation ; will certainly fave theſe Feus from falling under 
the Forfeiture of the Granter. | | 


Taxt-ward. 


NV. A Gift heing granted of Wards ſimple or taxt, falling 


within a certain Time. Quaeritur, if the Donator 
will have Right to the Taxt-ward for Terms thereafter. 
ANsWER, He will have Right to the ſame; if the Taxt- ward 
has fallen within the {aid Time, as the whole Time of the 
Ward; ſeeing Ward is to be conſidered as jus integrum; and 


S. 
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S. Ir a Taxt-ward fall due within the Time of the Gift: 
the Donatar will have the Benefit, even of the after-Years, 
For ſo he would have the Benefit of ſimple Ward, ſalling 
within the Time prefixed; even as to after-Years, For in 
this Caſc it is intended, that the Donatar may compone the 


ſame. 
Warrandice. 


VN. A Bond being aſſigned with abſolute Warrandice? 
Quaeritur, What is the Import of the ſaid Warran- 
dice? And if the Cedent ſhould be liable, if the Debtor 
be or ſhould become inſolvent ? AxsweR, It will import on- 
ly that the Debt is true, and due by a valid Bond ; but not 
that the Cedent ſhould be obliged to warrant the Condition 
of the Debtor, the Law being expreſs to that Purpoſe, that 
he ſhould warrant deber:, but not Debitorem locupleten effe, As 
was found in the Cale of Mr Robert Barclay. 
Quid juris, If the Warrandice be in theſe Terms, that the 
Debtor is /octyples, and he be truly ſo for the Time, but he 


becomes inſolvent? 


S Tux Author ſays well, That the Import of abſalute 
Warrandice, in the Aſſignation of a Bond, is only, That the 
Debt is true, and the Bond good and valid; but not that the 
Debtor is ſufficient. But if the Warrandice be in theſe 
Terms, That the Debtor is alſo ſufficient, he muſt be ſo at the 
Time of granting the Warrandice, but it cannot oblige for 


his after Inſolvency. 


Infeftment of Warrandice. 


N. FF an Infeftment of Warrandice, being only baſe, will 
be conſtrued to be public by Poſſeſſion; by reaſon of 


the Poſſeſſion of the principal Lands? 


S. Ax Infeftment of Warrandice, though baſe, yet is con- 
ſtrued to be public by the Poſſeſſion of the principal Lands; 
tho” this might be very hard againſt a lawful Purchaſer of the 
Warrandice-lands, who hath hardly the Means to diſcover 
this Incumbrance. | | 


Haſte 
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Waſte. | 
N. W. being committed by a Liferenter or Wad- 


ſetter; and the Heritor deceaſing or diſponing the 
Lands; whether will the Action for the ſame be competent 
to the Heir of the Heritor, or to his Executors, or ſingular 
Succeſſors? Axsw ER, It is thought, it will belong to the 
Heir, or ſingular Succeſſor, being actio in rem: And ſo it is 
by the Engliſʒi Law. 


S. Ir a Liferenter or Wadſetter commit Waſte, and the 
Heritor deceaſe or diſpone the Lands; it 1s probable, that 
the Action of Waſte would tranſmit to his Heir; but, how it 
ſhould belong to his ſingular Succeſſor, does not anſwer the 
Analogy of our Law, there being nothing 7ea/ in it. 


I. meſſes. 


N. HE Queſtion being of the Juriſdiction of a Town; 
T may the Burgelles be Witneſles ? 


S. A Burgeſs may (no doubt) be Witneſs in behalf of his 
Burgh : For, there appears no Rcaſon, why his Burgelhip 
ſhould make an Exception. 


N. Tas neceſſary Qualification of a Witneſs being Honeſty 
and Integrity; which, though preſumed in all Perſons, yet 
cannot be thought to have been in thele, who, by Sentence 
on their own Confeſſion, are evidently crinmeſt, and guilty 
of the higheſt Crimes. It would fee, that a Remiflion may 
free as to Punilhment, and may repone as to all other Capa- 


cities, and as to the 8 1 own Intereſt ; but not as to that, 


which, in Behalf of the People, requires [ntegrity : And the 
King by a Remiſſion, may free a Pain, but not a Guilt; and 
cannot repone to Innocency. 


S. CERTAINLY, a Perſon guilty of a Crime inferring Infamy, 
is not omni exceptione major. And, tho' a Remiſhon may tree 


him from all things penal ; yet, it cannot be thought to re- 


ſtore him to lutegrity, or, to the Probity of a Wirnets; 
eſpecially, ſince this is the Concernment of righteous Judg- 
ment in bchalt of other Parties. 


Nun | | N. THE 
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N. Tu Law of the Majeſty, and the Statutes of King 
William, Chap. 11. Of theſe who are infamous : and the Statutes 
of Robert I. Cap. 34. Of theſe who are repelled from Teſtimony ; 
are clear, That ſocii crimmis cannot be Witneſſes ; and con- 
victi et redempti cannot be Witneſſes: Quaeritur therefore, If 
a Perſon convict of Treaſon, and remitted that he may be 
Witneſs againſt others, can be Witneſs? Eſpecially, that Law 
bearing conducti prece vel pretio cannot be Witneſles : And there 
car ve no greater pretium than a Man's Life; Skin for Skin, &c. 


S. Socii criminis being often neceſſary; if they be firſt ei- 
ther purged or indemnified, are in uſe to be admitted Wit- 
nelles : Although a Remiſſion or Indemnity may juftly be 
thought (till a Ground of Exception, as if they were conduct: 
prece aut pretio. And ſo it may be well be judged, except in 
{ome flagrant Caſes ; as Depredations or Injurrefions, wherein 


other Evidence cannot be had. 


Women Witncſjes. 


N. Juaer. IF Women Witneſſes may be admitted in the 
Caſe of Divorce, to prove Adultery ? Ax- 

SWER, This Queſtion is under Debate, upon Advocation 
from the Commiſſaries of Zdinburgb, having admitted the 
ſane: And that they ſhould not be admitted. 1mo, That 
by our Law, Cap. 23. Stat. Rob. I. Women are not habile 
Witneſſes. And by the Cuſtom (except in caſu puerperii, to 
prove the Birth of Children, to give the Huſband the Bene- 
tit of Courteſy) and by the Canon Law, Decretal. de ver- 
borum [ignificatione, Cap. 10. And on the other part, It is 
urged by the Civil Law, they may be Witneſles except in 
Teſtaments: And by the Canon Law, they may be Witneſ- 
les in cauſa matrimonial ; and by our Cuſtom, in criminibus o- 
cliltis et demeſiicis; and in atrodoribus, as Murder, Treaſon, 
and Falſehood, And in Anſwer, It is urged, That where 
the Civil Law 1s altered by the Canon, that is to be followed; 
and that Women cannot prove Marriage, and ought not 
to prove the Diſſolution: And, in cauſa matrimonii, Wit— 
neſſes ſhould be above all Exception, Cap. 1. de conſan- 
guinitate. And if any of the Canouifts were of another 
Opinion, it was becauſe the Effect of Divorce was, /e- 
faratio menſae et thori; non vinculi And in Treaſon and {uch 


Crimes, much isindulged ad vindictam f ubiitam: but not ad vin- 


diam privatam, when ſuch Purſuits are only for private Inter- 
eſt. It is not preſumed that the King's Advocate will corrupt 
p Witneſles 


„VV 
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Witneſſes. And in whatever Caſe, either by the Canon Law or 
ours, Women are admitted; it is only, 261 conflat de corpore 
delicti; which is not in Adultery, where there is not a Child. 
And in whatever Caſe (even when the public is concerned) 
Women are never admitted, but to adminiculate : And, 
quando concurrit unus teſtis habilis, ſupplet inhabilitatem alterius. 
And there being forty or fifty Proceſſes of Adultery within 
this hundred Years, Women-witneſſes were never received. 
And they are not admitted in cauſa ſcandali before the Commiſ- 


aries, to prove injuria verborum ; much leſs in crimine adul. 


teri, 


S. Tris Queſtion of admitting Women to be Witneſſes doth 
often occur; and the Author incliues to think they ſhould not 
be admitted to prove Adultery for Divorce: And yet this is 
an occult Crime: And in criminibus occultis et domeſticis, and 
in all atrocioribus, as Murder, Treaſon and Falſchood, they 
are admitted. As for the Stat. Rob. I. Cap. 34. about the 
Qaality of Witneſſes; it is juſtly in Deſuetude, and contains 
manifeſt Abſurdities ; as, That a Laick may not be admitted 
againſt a Clerk, But, waving what either Civilians or Canon- 
i/ts may alledge in this Matter; the beſt and plaineſt Rules 
would ſeem to be, 

Firfl, TuaT Women ſhould never be allowed to be in/irumen- 
tary Witneſſes; or, where there are teſles reguiſiti; and, where 
there may he a Choice; for there, Men ſhould be preferred. 

Secondly, In Criminals, and Matters of Fact, where there 
appears no Penury of Men- witneſſes; as, a Fact or Rencontre 
happening in the High-ſtreet, or any public Place, in the o- 
pen Day; if Women only thould be adduced as Witneſſcs 
in ſuch a Caſe, it might be judged ſuſpicions. But, where 


there is no ſuch Ground of Suſpicion, and where 


by the Circumſtances they appear to be neceſlary; as when 
the Fact to be proven falls out under Cloud of Night, or, 


in any remote or ſolitary Place, there can be no Reaſon to 


refule Women to be Witneſſes; unleſs we deny them the 
Conſcience and Knowledge of an Oath: For in effect, as 
Crimes fall out with a great dale of Varicty and Uncertainty, 
Providence ſhould be regarded as to any Witneſſes, Men or 
Women, that can be found, with any Probability for an E- 
vidence. But, | | ; 
Thirdly, As to Civil Cauſes and Matters, which are ofttimes 
of Bargains and Negotiations among Men; Women ought 
not to be admitted Witneiles : For theſe things are out of 


their Way. And it is hoped, theſe Rules may ſtill more and 
more 
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more obtain; though Cy/-m hath long been croſs in this Mat- 
ter. And which Unluckineis of Cuſtom appears allo in ano— 
ther Point : For, | 
IN a Civil Cauſe, we refuſe a moveable Tenant of either 
Party, to be a Witneſs for him: And yet, we admit his 
Cottar ; who ſeems not to be io credible. And beſides, {ſince 
the Act of Parl. Q. Mary, anent Removings, there is not 
roperly, a moveable Tenant in Scotland: For now, no La- 
eee can he removed without a Harning: Aud it was be- 
fore that Time, when Tenants might have been caſt out, if 
they wanted Tacks, pro arbitrio of the Maſter, that that 
Exception took place. Bur, it is very plain, that it ought to 
have been, and now ſhould be diſuſed, on the Ground aboye- 
mentioned. | 


Obligements for Proviſion of JF roes. 


N. JF a Perſon he obliged by a Contract of Marriage, to em- 
ploy a Sum of Money to himſelf and his Wife the long - 
eſt Liver in Liferent ; and to his Heirs. 2uaeritur, If the 
ſaid Obligement be not performed, what Courſe the Relict 
may take to affect thereupon his Eſtate, having no Heirs, Cre- 
ditors being in Competition of Diligence? And if ſhe may 
not purſue his apparent Heir as . charged, making 
mention of the Obligement, and that the Heir will not per- 
form the ſame ; and that loco facti ſuccedit miercſſe ; And there- 
fore to hear and ſee him decerned to pay and make Forth- 
coming to her the ſaid Snm, that it may be employed con- 
form to the {aid Ohligement ; and to hear and ſce it found 
and declared, that the ſame ſhall follow upon the Adjudication 
otherwiſe. as is competent to other Cieditors ? 
IF a Relidt will be preferable to the other Creditors ? 


S. WE met with this before, and it js ſtill thought, That 


the Relict, being Creditor by her Contract of Marriage, may 
purſue as any other Creditor, for affecting both the Executry 
aud Heritage; and thus obtain a Decrect to liquidate her In- 
tereſt, and get the Heritage adjudged for Implement aud Se- 
curity of her Jointure-obligement : Which is indeed to ad- 

Judge to her an equivalent Annuity. | 
IT is thought very juſt, That a Relict ſhould be preferred 
to other Creditors for the Ohligements of her Contract; {ceing 
in the Huſband's Life, ſhe cannot act for herlelf: And all 
| Perſons 
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Perſons dealing with a Huſband, may know him to have a 
Wife; and io may be aware of it. And thus the Commilſa- 
ries of Edinburgh, do always prefer the Relict, but, the Lords 
of Seſſion have inclined otherwiſe of late. 
Woods. | 
| "C3 
N. WH EN a Liferenter is infeft cum nemoribus: Duaeritur, 


Duid juris, When the Wood falleth to be cut du- 
ring the Liferent? ” 


S. A Liferenter can only have the Uſe of Woods for her or- 
dinary Exigences, as for Fewel; or for beeting of the Liferent- 
houſes : Bur ſhe cannot pretend to the Cutting and Selling of 
the Woods; unleſs the Woods were Hude caeduae, and in 
Uſe to be cut in her Huſband's Time, by yearly Haggs: For 
ſo, ſhe may continue her Liferent of the Woods, and it is like 
it was ſo intended. 


Wrack. 


| N. IF Sbips or Barges belonging to this Kingdom, do make 


Ship-wrack within the fame : Quaeritur, Whether the 
Repreſentatives of the Owners may claim the Goods, and not 
the King ? Or any infeft cum Wrack? Ratio dutitandi, "That 
by the Act of Parliament, a. 6. Par. g. cap. 124. Ships be- 
longing to theſe Nations, where that Law has not Place, are to 
be in another Caſe, than the Ships belonging to the Nations 
where the Law anent Shipwreck has Place: And it ſeems rea- 
ſonable, that the King's own Subjetts and their Ships ſhould be 
in as good Caſe, as the Ships of any Nation whatſoever, and 
that their Ships and Goods ſhould not be loſt upon Pretence 
of Wreck, unleſs there were a poſitive Law to that Purpole : 
And the foreſaid Act implies, that it is fůiſte lucrum, and not to 
be owned but lege tallionis. 


S. WHEN our own Ships or Barges make Shipwreck within 


the Kingdom, it is thought, they ſhould not be in the Cale of 


foreign Wreck. | 
As for the Act of Parliament, Ja. VI. Par. q. cap. 124. 
which eſtabliſhed a leæ zallionis betwixt us and Strangers; I 
never ſ:e it obſerved. But all Wrecks that is, where no living 
Creature is ſafe, is claimed promitcuvuſly by ſuch as pretend 
Right 
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Right thereto. And even where there is no proper Wreck 

yet the Salvage, a fifth Part, and other Demands of the Almi. 
ralty, do add to the Affliction of the Afflicted. But as for Scott 
Ships and Barges, it is thought, the Owners ſhould always be 
heard, paying the neceſſary Expences. Yet it is doubted, this 
would be oblerved, becauſe of the rapacious Covetouſueſs of 


all Coaſters in thoſe Caſes. 


2 


The Caſe of the Admiralty of Orkney and Zet- 
land, repreſented in Behalf of the King, in 
Anſiber to the Duke of Lennox's Claim 
thereto, 


Va Charter under the Great Seal, in anno 1603, his 
Majeſty's Grandfather did give and grant to 
Lodovick Duke of Lennox, the Office of Adniiralty, 

in theſe Terms, Totum et integrum officium admi- 

ralitatis naſtri regni, cum omnibus privilegits, honoribus et com. 

nmoditatibus eidem ſpectantibii. 5 5 ; | 
THe ſaid Charter is not only of the ſaid Office, but of the 


Dukedom of Lennox, and of the Lands therein mentioned, be- 
to the ſame. And as 1o the {aid Lands and Dukedom, 


longin 

the Fail Charter is upon the Duke's Reſignation, the fame ha- 
ving formerly pertained to him: But as to the ſaid Office of 
Admiralty, the ſame is not given upon the Duke's Reſigna- 
tion, but is caſten in the Novodammus; whereas the Clauſes of 
Novodamus do not uſually contain, as to the Subject diſponed, 
more nor did formerly belong to the Reſigner; ſecing de novo 
dare et renovare 60th ſappoſe a former and pre- exiſteut Right, 
There are indeed Ratifications in Parliament, of Loduvick 
Duke of Lennox his Right of the Office of the Admiralty ; but 
it is io be conſidered, that, by ancient Laws and Acts of Par. 
liament, it is Nature, That heritable Offices ſhould not be gi- 
ven, or diſponed in Fee or Heritage; and if they thould de 
Jaclo be diſponed, they ſhould be given with great Delibera- 


. 


tion, 


t- 


2 
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tion, and Deliverance of the Parliament, as appears by the 
Acts 43 and 44 King James VI. his 11th Parliament. 
RaT1F1caTIONsdo ordinarily paſs in Parliament, of courſe, 
without voting, the very laſt Hour of the Parliament, when it 
is to diſſolve ; and how little Weight ſhould be laid upon the 
ſame, it appears by the Ratificatjon produced for his Grace the 
Dake of Lennox, dated 23d of October 1612, which doth rati- 
ty the Infeftment granted to the ſaid Lodovick Duke of Len- 
no, of the Offices of Great Admiral of Scotland, and of all 
the Ifles and Bounds thereof, with the Offices of Lieutenendry 
upon the Seas, and Colonelſhip and Juſtice-General, and Office 
of Judicatory criminal and civil, with all the Privileges, Dig- 
ni:1es, and Caſualties of the {ame, ſet down in the ſaid Intett- 
ment; albeit no ſuch Infeftment, for any Thing known, is or 
can be produced: And the foreſaid Infeftment in the Year 
1603, granted to the Duke of Lennox, is only ſimple, of the 
Office of Admiralty regni noſtri, without any Mention of the 
Iſles, or of the Office of Lieutenendry upon the Seas or Colo- 


nelſhip, and Juſtice-General, and of the Office Judicatory cri- 


minal and civil; and the ſaid Act of Parliament is blank as to 
the Date of the Infeftment, which is ratified ; whereas, if there 
had been any ſuch Infeftment of the Tenor and Extent ſore- 
ſaid, it would have then been produced the Time of the ſaid 
Ratification ; and, if it had been then produced, the Ratitica- 
tion would have expreſſed the Dare of the ſame. 

Ir appears by certain other Papers now produced by the 
Duke, for clearing his Intereſt, Ihat the Claim of chat ho- 
nourable Family was only of the Office of Admiralty of the 
Kingdom, without any Mention of the Iſles, and much lets of 
Orkney and Zetland; in ſo far as his Majeſty's Father's Letter, 
16th June 1628, of which the Extrad is produced, doth bear, 
That he had been pleaſed to ſign a Signature, in favours of the 
Duke of Lennox, of the heritable Office of Admiralty of this 
his Kingdom: And, in the Act of Parliament produced, of the 
Date 28th June 1633, Mention is made, that the deccaſed 
James Duke of Lemiox ſtood infeft as Heir to the ſaid Lodo- 
wick Duke of Lennox, in the Office of Admiralty of this King- 
dom, without the leaft Mention of Orkney and Zerland. _ 


Ir appears by the Writs produced for the Duke, That until 


the Earl of Mortoss Grandfather obtained a Gift and Right of 
Orkney aud Zetland from his Majeſty's Father; the Duke of 
Lernox's Right, as to the Admiralty of Orkney and Letlend, 
was ever queſtioned and controverted by his Majeſty's Officers: 


le jo far, that, upon the laſt of March, 1628, the King did ſet 
| 5 © 
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a Tack of the Earldom of Orkney and Zetland, to Archibald 
Lord Napier, containing a Right likewiſe of the Admiralty 
within the Bounds of Orkney and Zetland: And the Earl of 
Linlithzow having appeared in behalf the deceaſed James Duke 
of Lennox; the ſaid Lord Napier declared, That he ſhould be 
ruled as to the ſaid Right of Admiralty, according as his Ma- 
jeſty ſhall declare his Will thereanent; whereas, if the Duke's 
Right had been clear and unqueſtionable, neither a Tack 
would have been ſet of the Admiralty of Orkney and Zetland, 


neither would there have been any Reference made to his Ma- 


Jeſty ; but upon the Earl of Linlithgow's appearing, and Repre- 
ſentation of the Duke's Right, the Clauſe of the ſaid Tack as 
to the Adnuralty of Orkney and Zetland, would have been de- 
lete. | | 

As to Polleſhon; the Earls of Morton have been in Poſleſ- 
fion of the Admiralty of Orkney, upon a Gift and Right from 


his Majeſty, ever ſince the Earl of Morton's Grandfather ob- 


tained the Right of Oræney. 

THERE is produced for the Duke, the Double of a Gift 
granted to the Earl of Linlithgow of the Admiralty of the 
whole Kingdom of Scotland, and the Iſles thereof; and of the 
Lieutenendry, Juſticiary and General of the Sea; with Conſent 
of the deccaſed Fames Duke of Lennox, and of his Curators ; 
the ſaid Earl being a confident Perſon and Relation of the ſaid 
noble Family; and without Prejudice of the Duke's Right. 
But it is to be conſidered, That the ſaid Paper is only a Double, 
and not authentick : And the ſaid Right is only granted during 
the Minority of the ſaid Duke of Lennox, and is not given 
upon a Suppoſition and Narrative of the Duke's Right: Where- 
as no Right has been, or, for any Thing that can be ſeen, can 
be ſhown ; that the Dukes of Leimox have Right expreſsly of 
the Admiralty of the Jes, and the Offices of Licutenendry 
and Jufticiary. | 

As to the Privileges and Caſualties, belonging to the Admi- 
ralty of Orkney and Zetland, it is repreſented, That the Privi- 
leges and Caſualties of the Admiralty are not ſpecified nor de- 
fined in any Charter or Record, for any Thing that does ap- 
pear: The Charter foreſaid, granted to Lodowick Duke of 
Lennox, in anno 1603, bearing only (as ſaid is) ctum privilegiis 
et-commoditatibus eiſdem ſpectantibus : And the Charter grant- 
ed to Adam Hepburn Earl of Bothwell in the Year 1511 (which 


is the moſt ancient Record of Admiralty that we have ſeen) 


bearing only the ſaid Office of Admiral totius regni, to be gi- 


ven 


4 
4 
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ven to the ſaid Adam, cum onmibus libertatibus proficuis et 


eſclietis ejuſdem; without Mention of the Ifles of Orkney or Zet- 
laud, or, ſpecifying the Liberties and Caſualties belonging to 
the Admiralty. | 

It appears by an Act of Parliament, intitled, concerning cer- 


tain Abuſes of the Admiral's proceedings, being the 156th Ad of 


King James VI. his 12th Parliament; that, upon Pretence of 


an Infeftment, granted to Francis Earl of Bothwell, of the Ad- 


miralty of Scotland, containing greater Specialties, and divers 
Clauſes which were not in the former Infeftments of Admiral- 
ty, the People being oppreſſed, did complain: And by the ſaid 
Act it is ſtatute, That the Admiral and his Succeſſors ſhould 
exerce no Juriſdiction, nor exact no Duty nor Caſualty, but 
that which was in uſe to be exerciſed and taken by the Admi- 
ral for the Time, before the Death of King James V. And 
therefore it is humbly conceived, That whoſoever {hall be 
found to have Right to the Admiralty of Orkney and Zetland; 
it is fit, that the Privileges and Caſualties of the ſame, be ſo 
defined and cleared, that the Fiſhing, Trade and Traffic be not 
interrupted nor diſturbed ; and, that his Majeſty be not prejud- 


ged of his Rents of Orkney. 


IT is humbly repreſented to his Majeſty's Conſideration, the 
Records being for the moſt Part loſt, which might have clear- 
ed his Majeſty's Intereſt ; and the Right of Admiralty being 
granted to the Dukes of Lennox in Manner foreſaid; and 
neither the Duke's Right, nor the Right of Admiralty granted 
to the preceding Admirals, being ſpecial as to the Ifles of 
Orkney and Zetland; and the ſaid Iſles of Orkney being the 
King's Property, and feued only to the Earls of Orkney, and 
now annexed to the Crown; and the ſaid Iſſes being ſo re- 


mote, and of fo vaſt Extent, and formerly poſſeſſed by the King 


of Denmark ; and upon Trauſactions with the ſaid King, which 


are not very ancient, being re-united to this Kingdom: Whe- 


ther or not the Right of Admiralty granted to the Dukes of 


Lennox ought to be extended to the ſaid Iſles of Orkney an 
Zetland ? | 


S. HERE the Author gives his Grounds why the Right of the 
Admiralty of Scotland, granted by the King to the. Dukes of 
Lennox, ought not to be extended to the liles of Orkney and 
Zetland: And his Reaſons appear to be of Weight, And the 


Queen, at this Day, ſeems to diſtinguiſh the ſaid Ifles, from the 


Duke of Lennox's Right; as appears from the two late Gifts 
000 | and 
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and Charters _ by her Majeſty; one to the Duke of 
Montroſe, of the Eſtate of Lennox, with the Admiralty there- 
to belonging; and the other, to the Earl of Morton, of the 
Earldom of Orkney, and Lordſhip of Zetland. But the Matter 
will be beſt underſtood, by — the ſaid two Charters, 
and what is provided in both, with relation to the ſaid Admi- 


ralty. 


IN D E X. 


DiubicAriox. If Adjudgers on Diſpoſitions; as well 
as Adjudgers for Sums of Money, can force the Supe- 


rior to receive them? Pag. 1, 4. Adjudications of 
Ward-lands, 1, 2. If Intimation of Adjudications 
be neceſſary? 3, 4, 48- Adjudgers and Inhibiters, how to 
be ranked? 13. Vide Competition. If an Adjudger of an 
heritable Bond will carry the whole Sum, though tar above 
his Debt? 25. Backbonds by Adjudgers, 27. The Act of 
Parliament 1661 explained, 283, Adjudications againſt ap- 
parent Heirs, 35. Vide Compriſing, Arreſt ment, Debtor and 
Creditor, Conſent. 


Admiral. Admiralty of Scotland, and of Orkney and Zetland, 
470, 471, 472, 473, 4: ++ 


Advocation. If the Court of Juſticiary can advocate from 
Regalities? 5. | 


Aliment. If a Woman's Aliment does tranſmit by Marriage 


to the Huſband and his Creditors ? 6. 


Alterage, 6, 7. _ 
Alter. Vide Faculty, Deathbed. 


Annexation. The Effect of Annexations of Lands in different 
Shires as to legal Diligences, 7. Annexed Property, 310, 


314. 


' Annualrent, When a Barony of Land affected with an Annual- 


rent, is thereafter diſponed in Parcels, can any one Parcel 
be diſtreſſed for the whole? 8, 233, 234. If an irredeem- 


able Annualrent be liable to ſubiequent Laws OI 0 
ate 
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Rate of Intereſt? 8. How Annualrent is to be regulate 
when the Laws of the Place where the Creditor lives, and 
our Laws do vary? 316. When an Annualrent is granted 

out of Lands and Teinds, can the Creditor i both, 
without Diſtinction? 9. When Annualrents are given out 
of ſeveral diſcontiguous Lands, can one Saſine be made to 
ſerve for all? Vid. How Annualrents are extinguiſhed, 10, 
11, 137. Non-entry of Annualrent, 89. — of 
Annualrent, 228. Vid. Public Infeftment. Annualrentars. 
Vid. Compriſing, Competition, Damage, Debtor and Credi- 
tor, Extinction, Infeftment. 


Annuity, 11. Vid. Relict. 
ANNUS UTILIS, 11, 12. 
APPROBAT IO. Vd approbo non reprobo explained, 12. 


Apparent Heir. Vid. Charge to enter. Behaving, Bond, Be- 
cognition, Renunciation, Conſent, Ward. 


Appriſing. Vid. Compriſing. 


AQUZADUCT, 137. Vid. Miln, Servitude. 


Arreſtment. If it be pignus praetorium, or only a Diligence? 
13, 16. The Force and Effect of Arreſtments. 14. Pre- 
ference of Arreſtments, 16, 17. The Effect of Arreſtment 
in the Debtor's own Hand, 17, 18. Arreſtment on a re- 
giſtrate Bond before the Term of Payment, 14. If Arreſt- 
ment affects ſupervenient Debts, though there be nothing due 

at the Time? 15. If Arreſtment dies with the Perſon in 
whoſe Hands it is made, and if his Heir can ſafely make 

Payment? Lid. If the Bond for looſing thereof be in that 

Event void? id. If Arreſtments die with the Arreſter? 

16. And with the original Dehtor, bid. Arreſtment on 

a Decreet and on Dependence diſtinguiſhed, bid. Compe- 

tition of Arreſtments, 16, 17. If Arreſtment of Sums 

bearing Annualrent, affects the Annualrent in Time coming ? 
75 The Effect of Arreſtment of Mails and Duties, 161d. 

If Arreſtment ſtops poinding for a poſterior Debt? 18. Ar. 
reſtment of conditional Debts, and of Sums upon Wad- 
ſet, Lid. Arreſtment looſed, /bid, If Cautioners for 
looſing 
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looſing Arreſtment be liable, when the Goods arreſted are 
afterwards lawfully poinded by another? bid. 


_ Aſſignation. What Rights may be aſſigned, 356. Q. 6. Ex- 


ceptions againſt Aſſignies, 46, 122. Competition of Af- 
ſignies, 4. Vid. Competition, Compenſation, Entry, Inti- 
mation, Retention, Warrandice. Aſſignation to Mails and 
Duties, 118, 119. Aſſignation to Tacks, 120, 121, 413, 
414, 415. 5 


Aſtriction, 307, 308, Vid. Grana Creſcentia. 


Aoail of Marriage. Vid. Adjudication, Compriſing, Chattels 
real, Marriage Ward, whether the Avail liquidate ſhould 
belong to the Superior's Heir, or to his Executor? 36. 


B. 


B to the Exchequer, 19, 121. Backbonds by Ad- 
judgers, either to denude or pay a liquid Sum; heritable 
or not? 26, 27. 


Back- tac. Vid. Recognition, Wadſet, Back- tacks and Pro- 


rogations, 413. 


Bairns. Vid. Bond, Clauſes, Contract heritable, Marriage, 
Proviſion, Subſtitution. Heirs or Bairns of the Marriage, 
how to be underſtood? 209. | 


Bairns Part. If due to a Son who has got his Portion and 
lives by himſelf, 19, 20. Vid. Emancipatio, Contracts of 
Marriage. | | 


Behaviour as Heir. Vid. Geſtio, Patents, Titles. 


Bond. Fiars in Bonds, 164, 165, 391. Bonds heritable, 20, 
21. Subſtitutions in Bonds, 20, 21, 22, 23, 24. The old 
Practique as to theſe Subſtitutions conſidered, 21, 25, 26. 
Bonds to Huſband and Wife, 22, 23, 144. Vid. Fee, Fiars. 
Bonds moveable, 26, 27, 101. Bonds by apparent Heirs 
for a Ground of Diligence, 27. Bonds of Proviſion to 
Children, 27, 37, 101, 102, 318, 319. Vid. Proviſion, 
Marriage, Forisfamiliation, Contracts, Competition, Tocher. 
Bonds of Relief, 27, 28. Vid. Cautioners, Relief. 


Baron 
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Baron Court, 28. Vid. Superior, Caſualties. 


Baſe Infeftments, 228, 229, 365, 426. 


Baſtard, 28, 29, 193. Vid. Heirs, Death-bed Legitimation, 
ultimus heres. If a Baſtard may teſtate ? 29, 30, 31. If his 
Reli& and Bairns will get their Third and Legitime, /bid. If 
he may be named Executor or Heir of Proviſion? 1bid. If 
he can ſucceed to his own Children? 31, 252. If a Baſtard 
having granted a Bond of Tailzie, or diſponed his Lands by 
a delivered Writ, ſhould die before the Right be perfected, 

vill the King be bound to implement? 30, 31. 


Biſhops 32. If a Biſhop may ſet a new Tack before the old 
be run, in Prejudice of his Succeſſor ? bid. If a Saſine given 
by a Biſhop, not regiſtered, will militate againſt his Succeſſor 
in Office? 382. Biſbops Debts. If Biſhops are liable to the 
Debts of the Biſhoprick ? 32. uid juris as to the Taxa- 
tion? bid. If Biſhops can oblige their Succeſſors quoad 

their Revenue? 89, 90. Vid. Dilapidation, King and Prince, 


Tacks. 
Bodomaria, What? 33. 
BON O RU M, Vid. Diſpoſition. 


Brieves, Brieve of Mortanceſtrie, 418. Brieve of Tutory, 

Burgh Royal, 3 3. If their Liferent-eſcheat falls? 33, 227, 
228. If they have the Privilege of Minors? 38. If they 
may receive Vaſſals on Compriſings as well as upon Reſigna- 
tions? 56. And have the Benefit of the retractus? 57. If 
they may lay Impoſitions on themſelves with Conſent of the 
Community? 224. If they can bind their Succeſſors in 
Office, 227, 228. If they be liable to find Law burrows 
for their Burgeſſes? 252. Vid. Civitas, Procuratries of Re- 
— Impoſition, Witnefles, Burden, Death-bed, Fa- 
culty. | | 


Burghs, Sheriffs within themſelves, 335. 
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(,Aption. If Captions may be execute after Sun-ſet ? 33. 


Caſualties of Superiority, 34. Vid. Chattels real. If they ma 
be purſued before the Superior's own Baron-court? 28, If 
vaiking Caſualties tranſmit to ſingular Succeſſors? 34. 

Whether they belong to the Superior's Heir, or to his Ex- 
ecutor? 36, 37, 131. If Clauſes in Diſpoſitions for dif. 
poning Caſualties are binding on ſingular Succeſſors? 117. 


Cautioner. Vid. Relief, Conſortes. If a Cautioner may charge 


on his Bond of Relief, though he have not payed the Debt, 
28. If the Cautioner be denounced and eſcheated, will 
the Principal be liable in Damage? 34. Cautioners for 
looſing Arreſtment. Vid. Arreſtment. Compriſing againſt 


Cautioners, 49, 50, 51, 52, 53. 


Chaplainry. How Vaſſals of Chaplainries may be entred ? 
34», 35» 


Charge. If a Charge of Horning on Death-bed makes an 


heritable Sum moveable ? 92, 253. The Effect of a 
Charge to the Superior to enter a Compriſer, 58. Charge 
to enter Heir, 35. Vid. Renunciation. 


Charter. Vid. Confirmation. Proviſions in Charters, 319, 
320. 


Chattels real, 36. 


Children's Proviſions, 37. Competition of Children and Cre- 
ditors, 36. | 


Circiunvention, 402, 403. 


CIVIT AS, 37. Vid. Burgh. 


CLARE-CONSTAT. Precepts of Clare conſtat, 32, 
JT | | „ 


Clauſes in Contracts of Marriage, 38, 41, 42, 43, 101, 102, 
201, 202, 280, 281, 318, 319, 320, 439, 440. Vid. 
Contract, Collation, Confuſion, Conqueſt, Deſtination of 

Succeſſion, 
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Succeſſion, * Fee, Fiars, Obligements, Pleniſhivg, 
Proviſion, Subſtitution, Tailzie. 


Coals, 40. If a Liferentrix infeft cum carbonibus et carbona- 


rits, may win Coal for Sale, where there was no going 
Coal before? 40, 41. If at leaſt, ſne may win them for 
her ewn Uſe? 41. Whether the Buckets, Chains, &c. of 
a Coal-work be heritable or moveable? 133. Vid. Exe- 
cutry, Liferent. | 


Collation, 41, 42. If the eldeſt of three Danghters being 


ſpecially provided to certain Lands, will be alſo Heir-Porti- 
oner 1n her Father's other Eſtate, without collating ? 41, 
42. If the Heir muſt collate the whole Heritage, or only 
the moveable Heirſhip? 42, 43. If ſpecial 9 ſhould 
be collated? 266. Vid. Bairns Part. Heir. 


Commiſſion by way of Mandat. If it expires morte manda- 
toris? Or, If it may be fo conceived as to bind Heirs ? 43, 
104. | 


Commiſſioners to Parliament, 43. 


Commonties, Diviſion of Commonties, 44, 45. What the 
Clauſe in Charters cum communi paſtura, imports ? Ibid. 
Vid. Servitude, Extinction. 


COMMUNIO BONORUM, 187, 264, 265, 1 435. 


436. Vid. Teſtament. 
Comnion Appendant, 45. 


Compenſation and Recompenſation, 45, 46, 47. When Com- 
penſation takes place in Law? 46. If a preſcribed Bond 
can he a Ground of Compenſation? /6bid. If Compenſation 
can be objeaed againſt an Aſſigny upon a prior Debt, but 
not liquidate? 7bid. Vid. Retention. If Compenſation ſtops 
the Legal of Compriſi 1 ' 49, 50. 


Competition of Creditors, wiz. ſimple Adjudgers, inhibiting 


Adjudgers, and Annualrentars, 49, 50, 95, 228, 229. Vid. 
Dcbtor and Creditor, 


Competition 


Co 
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Competition betwixt Afſignies, 4. Betwixt Aſſignies and Ar- 


reſters, 4, 5. Betwixt Heirs and Executors, 196, 197. 
Betwixt Executors, Creditors and Donatars ot Eſcheat, 191, 
2 50 Betwixt Legatars and Intromittars, 259. Betwixt 

hildren and Creditors, 36, 37. Betwixt Creditors of the 
Defunct and Creditors of the Executor, 122, 123, 124. 
Competition of heritable Rights, 239, 240, 241, 382. Vid, 
Reſignation, Saſine, Conſent, Competition of Donators, 
375, 376. Of Tackſmen of Land, 411, 312. 


Competent and ommitted, 89. Vid. Conſortes. 


Compoſition. Vid. Entry. When the Superiority is diſponed 
or adjudged after the Vaſſals Reſignation, but betore In- 
feftment; to whom belongs the Compoſition? 46, 47. 
Vid. Compriſing, Debtor, Exchequer, Forfeiture, Preſen- 
tation. 1,” | 


Compriſing. Whether a Compriſing without Infeftment or 
Inhibition, or a poſterior onerous Dced with Infeftment, 
be preferable? 47, 48, 54, 55, 59, 60. When may a 
Compriſer purſue tor Writs and Evidents? 46, 47. If their 
be a Neceflity for declaring the Legal? 48, 49, 50. If 
Compenſation ſtops the Legal? 49, 50. CO of 
heritable Bonds, 26. Compriſing of perſonal Reverſions, 
362, 363. Compriſings againſt both Principal and Cauti- 
oner, 50, 51, 52, 53. Compriſings pars paſſu, 95. Vid. 
Competition, Debtor and Creditor, Ward. When a Com- 

riſing is led againſt a Perſon who had no Right for the 

ime, will a ſupervenient Right accreſce? 53, 54. How 
Comprilings are extinguiſhed? 56, 57, 60. If the Debtor's 
Right does revive upon Redemption, or if he muſt have 
2 new Saſine? 57, 58, 59, 60. If a Compriſiog be equi- 
valent to a Reſignation? id. If a Debtor not inhibited 
can diſpone in Prejudice of a Compriſer ? 59, 60, 95, Lid. 

' Debtor and Creditor. Infeftment on Compriſing, and Pro- 
viſions therein for renewing the Infeftment, after the Le- 

gal, 62, 63. Compriſing againſt Minors, 371, 372. Com- 
priling againſt Huiband and Wife, 370. The Effect of a 
Charge to the Superior to enter a Compriſer, 57, 58. 


CONDITIO, defined and diſtingulſhed, 62. 


a 2 : | | 
TT A yg Conditional 
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Conditional Infeftments, 230, 231. 


Confefſiens of Criminals, when probative ? 63, If Confeſſions 
of Minors be probative ? Lid. 


hy 2 of Teſtaments. Vid. Conſiſtories, Executry, 
eſtament. 5 


Confirmation of Infeftments, 63, 64, 65, 66, 86, 87, 175, 
176. Vid. Kirk- lands, Forfeiture. If a Confirmation of an 
Annualrent holden of the Diſponer makes it public? 231. 
Duobus inveſtitis per modum confirmationis, ſed poſterius acqui- 
remis jure prius confirmato, uter ſit potior? 240. Vid. 
Reſignation. 


Confiſeation, 48. Vid. Eſcheat, Regality. 
Confuſion. Confiſione tollitur obligatio, 68, 69, 70. 


Conjunt Fee, x62, 163. If conjunct Fiars or Liferenters can 
receive Vaſlals? 70, 71. Vid, Fee, Fiar, Contracts, Con- 
queſt, Conſent. 


Conqueſt defined, got, 402. Clauſes of Conqueſt, 71, 72, 
318, 319. If an Obligement of Conqueſt in the firſt Con- 
tract of Marriage, hinders a Man to provide rationally out 
of it for his Wife and Bairns of a ſecond Marriage? 71, 
72. How Conqueſt tranſmits? 72, 73. If a Service be 
needful to purſue where the Subject is Money and Goods? 
158, 159. Heirs of Conqueſt, 196. Vid. Executry, Con- 
tracts, de feudo pecumiæ et nominum Proviſions, Succeſſion, 
Tailzie. 


Conſent, The Import of an acceſſory Conſent, 74, 75. And 
of a poſterior Right directly from the Conſenter him- 
ſelf, upon a better Title, bid. Conſent of apparent Heirs 
to their Predeceſſor's Deeds in lecto, 75, 76. How far Con- 
ſent binds or prejudges ſingular Succeſſors? 76, 77. Con- 
ſent by a Wife to a Diſpoſition of her Conjunct- fee Lands. 
Vid. Donatio. If the Conſent of an Adjudger to a Diſpoſi- 


tion of a Part of the Lands, will ſecure the Purchaſer 


againſt ſingular Succeſſors? 5, 51. 


Conſignation. Vid. Improbation, Wadlet. 


Conſigned 
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Conſigned Money, 21 5. Vid. Heir and Executor, Redemption. 


Conſiſtories or Commiſſar.-courts, their Uſe and Abuſe, 77, 


5 * 


Conſolidation of Property and Superjority, 85, 86, 87, 88. 


CO N SORTES. Decreets contra Conſortes, Heirs-portion- 


ers, Principal and Cautioners, g9. 


Contracts of Marriage. Oblige ments in Contracts of Marri- 
age, 201, 202. Reſervations in Contracts of Marriage, in 
favours of the Relict, 345. Proviſions in Contracts of Mar- 
riage, 245, 246. Vid. Proviſions, Clauſes, Conqueſt, Fee, 
Jus mariti, Pleniſhing, Tocher. 


Coronation. Vid. Oath. 

Corporations, 8g, 90. 

Correſpective Obligements. 299. 

Corruption of Blood. Vid. Diſhabilitation. 


Creditors, Vid. Competition. Creditors of the Defunct their 
Privilege above the Creditors of the Heir, 90. Creditors of 
the Defunct and Creditors of the Executor, 122, 123. Cre- 
ditors in diem, 97. 


Crimes. If Perſons convicted of capital Crimes do not only 
eſcheat what belonged to them the Time of the Sentence, 
but alſo whatever ſhall fall due to them thereafter? go, 91. 
If they continue Year and Day at the Horn, will their Life- 
reut-eſcheat fall? 16 Orid juris, If in that interim they may 
commit Treaſon? 16. What if, notwithſtanding of the 
Sentence, he die a natural Death? 16. If they can 


teſtate ? 91. 


Occult Crimes, 466. 


Curators, 91. How they ought to be cited? 289, 290. At 
what time Tutors and Curators ſhould ſtop their Pupils 
Rents and Annualrents, 304, 305. Vid. Ruorum. 

If the Office of Curator expires by Marriage? 91. = 


N 
— = D 


I 
1 


7 
- — — — — 9 — x * - * N _ _ XY . — ., , n > NEO 
SIO ge 1 * — N - R — 7 1 = * + i, - = — . 2 = 
— — > . ——— e ST 2 ata = a 2 -_ — * — WORLDS * DD 
: * 2 3 . IEG x * _ — 0 5 . 0 =, : . — - — 8 — 
X 4 & ESR 1 8 8 < - 2 =” - — — — — - — — 
= * I . 2 * * * 2 > - — % 1 2 2 — - 
* _ Ya 090 oO <> 3 — — ——_—__ 8 — — — . 


* n 
— — * — 
9 
+ CD48. EE ee 2 
8 — IIS > XC 


en 


—_———  — 


e 


5 2 


: 


- _ TT - — g 
— > 1 
r I-44. 
— — S * n 


- * wed 
= 8 8 * 


was, —— — — 
, 


— a hats ARR. cog ——————— 


—U—— — 


2 


484 Te INDEX 


» . D. 
PD G's 10. 


Dead's Part, 124, 125, 266, 267. Vid. Executry, Legitime 
liberorum, Funeral Charges. | 


Death-bed. What Deeds may be made on Death-bed ? 254, 
255, 418, 419. Vid. Liege Pouſtie. If a Charge on Death- 
bed for an heritable Sum makes it moveable ? 92, 252, 
253. If a Diſpoſition on Death-bed in favours of the Heir 
wich the Burden of Proviſions to younger Children, may be 
quarrelled by the Heir as to the Proviſions, though he him- 
ſelf bruik by virtue of the ſaid Diſpoſition? 93. Quid juris, 
If the Diſpoſition was made while the Heir was Minor, ab- 
ſent, or inſcious? 16. When a Man diſpones on Death-bed 
his whole Eſtate heritable and moveable, in favours of the 
Heir and Relict equally, will the Heirs accepting of a Share 
of the moveables, infer Homologation as to the Heritage? 
93, 94. If a Man may revoke on Death-bed a Diſpoſition 
of his Lands in favours of his Wife? 93. If, at the ſame 
time, he diſpone them to another, can the Heir quarrel it 
ex capite left ? 93, 107. If a Perſon on Death-bed can dil- 

pone to ſome Creditors in prejudice of others, 253, 254. 


Deltor and Creditor, 94. If a Debtor can by a voluntary 
Right prefer one Creditor to the Diligence of another? g4, 


95- 
DEBITUM fundi. Vid. Teinds. 


DEBITUM annuum, 97. 
DEBITUM in diem, 98. 


NO MINA debitorum, 95, 96, 316, 388, 432. Vid. Mobilia, 
Strangers. 


DECIME, 98. Vid. Teinds. 
Declarator. Vid. Nonentry, Redemption, Eſcheat. 


Decreets 


meas 
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Decreets of the Lords of Seſſion, 99. Decreets againſt Mi. 
nors, 289. Decreets for proving the Tenor, 429, 430. 
Decreets contra conſortes, 89. | 

Deeds inter viuos et mortis cauſa, 99, 100, 105, 106. 

Defences. Vid. Competent and Omitted. 

Dependence, loo. 

Deſtination of Succeſſion, 101, 203, 204. Vid. Bond heritable, 
Bond of Proviſion, Coutracts of Marriage, Conqueſt, Fee, 
De feodo pecuniæ et nominum, Heirs, Subſtitution, Tailzie. 

Delivered Evidents, 26, 27, 121, 122. 


Dilapidation, 102, 311. Vid. Biſhop. 


Diſcuſſion of Heirs, 196, 197. Order of diſcuſſing, 203, 
301. Vid. Heirs. | 


Diſbabilitation of the Poſterity of Traitors, 102, 440. 


Diſpoſition. Diſpoſitions with Power to alter or burden. Vid. 
Faculty. | 


Diſpoſitions omnium bonorum, 104. 
Diiſpoſitions on Death-bed, 252, 253. Vid. Death-bed. 
Gratuitous Diſpoſitions, 205, 206. | 


DISPOSITIO callata in arbitrium alterius, 103, 104, 
323. Vid. Purum mandat. 


Diſſolution of Marriage. Vid. Marriage, Jus mariti, To- 
cher. Ws | 


Diverce. If it be competent to any other than the Party leſed 


to purſue a Divorce? 277, 278. 


Divifien of the Duties of Land betwixt Buyer and Seller, 104, 
105. Betwixt Debtors and Adjudgers, 57, 58. Berwixt 


Debtors and Donatars of Eſcheat, 116, 117. Betwixt 
| Heirs 
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Heirs and Liferenters, 97, 98, 105, 106, 272. Vid. Com- 
petition, Liferent. | 


1 Þ. *DOLUS. At what Age a Perſon is judged to be deli capax ? 


458. 


Donatars. Vid. Gift, Competition, Diviſion, Eſcheat, Dona- 
tars upon Recognition and Forfeiture, 111, 112. 


DONATIO non acceptata, 111. Vid. Legacy. 


DONATIO inter virum et uxorem, 105, 106, 107, 108, 
109, 110, 270, 271. N 


DONATIO mortis cauſa, 31, 108, 111. The very Character 
of this Donation, 107. | 


Duets, 112. 


Dyvours. Rights made by Dyvours, 375. 


E. 
F*MANCIPATIO, 112, 113. Vid. Bairns part. Forisfa- 


miliation. | 


Entry. Vid. Charge, Compoſition, Compriſing, Exchequer. 
What Way the Buyer may be urged to enter ? 113. Entry 
of Aſſignies upon Reſignation, 114. Entry vpon Reſigna- 
tion by a ſingular Succeſſor, ib. 


Erection of Lands into a Barony. Vid. Union, Annexations, 
Retour. 


Eſcheat ſingle, 119, 120. Vid. Confiſcation, Crimes, Horning, 
Gifts, Offices, Regality, Eſcheat of apparent Heirs not 
ſerved, or Executors not confirmed, 120, 121. Eſcheat 
of Tackſmen and their Aſſignies, 120, 121, 136. Vid. 


Executry. 


Liferent-Eſcheat. Vid. Feu, Burgh, Teinds. Liferent-eſcheat 
of Vaſſals and JSubvaſſals, 114, 115. Of Liferenters and 
their Aſſignies, 116, 118, 119, 120. Of a Terce or Cour- 


tiſy, 116. Of a Wadletter, 222. Eſcheat gifted to the 
ET. N | Rebel 
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Rebel himſelf, 117, 118. Diviſion of Rents betwixt the 
Donatar and the Rebel, 116. If Clauſes to gift Eſcheats 
are real and binding on ſingular Sueceſſors? 116, 117. If 
Relaxation interrupts the annual Rebellion when the Let- 
ters are afterwards found orderly proceeded? 118, 119. If 
Gifts of Eſcheat fall under — 133, 136. Vid. 
Executry. Eſcheat without Backbond, 121. Declarator of 
Eſcheat, 333. | | | 

Exception. if Exceptions againſt the Cedent be always com- 
petent againſl the Aſſigney? 122, 299, 300. Vid. Com- 
penſation. | 


Exchequer, Backbonds to the Exchequer, 20, 121. Vid. Eſ- 
cheat, Remiſſion. The old Practice of Exchequer in en- 
entering Appriſers, 48. Competitions in Exchequer, 59, 
6 


Executor. The Intereſt of Executors in the Defunct's Move- 
ables, 123, 124, 125. How it tranſmits if they die before 
Confirmation? 124, 125. Or before the Teſtament be 
execute? 128, 129. When are Teſtaments judged to be 

execute? 124, 125, 126, 128, 129, 131, 435. 


Executors nominate. Vid. Neareſt of Kin, Tyebellianica. What 
Diligence Executors-nominate are liable for? 131. Ack 
of Parl. 22. Ja. VI. cap. 14. explained, 124, 134. 


Executors-creditors. How far they are bound to do Diligence? 
123, 124. And to denude after they are ſatisfied? 126, 127, 
129, 131. Competition betwixt Executors, Creditors and 
Donatars of Eſcheat, 192. Executors of a Liferent, 271. 


 Executors ad ommiſſa, 122, 123, 301. 


» Executry, Vid. Neareſt of Kin. If the Caſualties of Supe- 
riority and Gifts thereto, Price of Land, Tacks and Life- 
rents aſſigned, Inſtruments of going Coal, or of a Horſe- 
miln, Materials for building a Houſe, Liferent-offices, 
Steelbow-goods, &c. do fall under Executry? 131, 132, 
135, 136, 147, 157, 197, 198, 199, 241, 328, 329, 
388, 454, 455. Vid. Heir and Executor, Legitime, Steel- 
bow, Wadſet. | 


Extent. 
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Extent. If an Inqueſt may extend Lands without a former 
Warrant ? 136, 


Extinction of Rights, 1 137, 353 384. Vid. Compri- 
ſing, Annualrent, Servitude. | 


Extractis. Vid. Tenor. 


F. 


Fus to alter. Vid. Deathbed. If a F aculty to alter 

without the Words etiam in leo may be exerced on 
Deathbed? 137, 138. If a Faculty to alter etiam in leclo, 
1 be uſed on Deathbed, in Prejudice of the Heir? 137, 
13 


Faculty to diſpone. If it tranſmits to Heirs as a Right of Pro- 
perty, though Heirs be not mentioned? 138. It it may be 
compriſed? 75. How a Faculty to diſpone or burden, at 
any Time during Life, is to be underſtood with reſpect to the 

Heir, and how with reſpect to a Stranger ? 137, 138, 139, 
140, 418, 419. Vid. Tailzie, 9 Preſcription. 


Fee. 140, 141. Conjunct Fee, 70. Fee of Sums or Lands 
in Contracts of Marriage, 141, 142. Limitation of Fees, 
273, 274. De feodo pecuniæ et nominum, 144, 145.— 
161. Vid. Contract, Heirs, Legitime, Subſti- 


tution, Tailzie. 


Fiars of Lands, 162, 163. Of Bonds, 165, 66, 167, 168, 
389. Fiars 1 in Tailzies, 167. 


Feus, 161. The Original of Feus, 357. Feus of Kirk-lands, 
63, 309. Feuda nobilia. 102. Vid. Titles of Honour, Feu- 


dum femineum, 286. 


FICTIO Juris, 168. 


Forfeiture, 169— 287. Act of Parl. PIR explained, 170, 
184, 185. Vid. Heir's Infeftment, Legatars, Preſentation, 


Confirmation, _ Reverſion. 


Forisfamiliation, 


. 


luclen, 112. 
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Forisfamiliation, 186. Vid. Emancipatio, Bairn's Part, Bonds 


of Proviſion. 


Fraud. Fraudulent Rights in prejudice of Creditors, and Re- 


duction thereof, 54, 61, 62, 10 7 6. 
Vid. Death-bed, — » 104, 331, 332, 375, 37 


Funeral-charges, 186, 187, 


G. 


G ESTIO pro herede, 187. 


Gift. Gifts of Offices, 187, 188, 189. 
Gift of Eſcheat, 189, 191, 326, 327. Vid. Backbond, Ef- 


cheat, Exchequer. 


Gift of Forfeiture, 189, 190. Vid. Forfeiture. 


Gift of Recognition, 190, 327. 


| Gift of Ward and Nonentry, 190, 191. 


GRANA creſcentia. The Reaſon for the Aſtriction of Grana 


cFreſcentia, 192. Limitations included in the ſaid Aſtriction, 


Great Seal, 192. 


Graſi-rooms, 269, 378, 379. 


FCratuitous Deeds, 205, 206, 207. 


H. 


Heir, 193. Service of Heirs, 382, 383. Heirs- general and 
Heirs in general diſtinguiſhed, 24. Heir and Executor, 
197, 198, 199, 200. Heirs-male, 201. Heirs-portioners, 


23, 20%, 394. Vid. Conſortes, Collatings, Titles of Ho- 
49 nour. 
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nour. Heirs au and Heirs deſignative, 160. Heirs of 
Conqueſt, 196. Vid. Conqueſt, Contra. Heirs of Tail- 
zie, why ſo called? 210. How far they are liable for 
Debt, 211, 212. Heirs of Proviſion and Subſtitution, 24, 
208, 211. Heirs of the Marriage, 201, 202, 204. O- 
bligements in their favours, 205, 206. Gratuitous Deeds 
to their Prejudice, 206, 207. Heirs of the Marriage and 
Bairns of the Marriage, how diſtinguiſhed ? 208, 209, 
210. 


Heirſhip, 395, 306. What falls under it? 214. 215, 286, 
436. 


Heritable. Vid. Bonds, Competition of heritable Rights, 
240, 241. 


Heritable and Moveable, 132, 133, 157. Sums heritable and 
moveable, 215. Vid. Heir and Executor, Mabilia, Sub- 
ſtitution. | 


Homologation, 216. Vid. Death-bed. 
Honour. Titles of Honour, 437. 
Horn. Vid. Rebels. 


2 againſt Superiors, 58. If Horning be a Ground of 
Declinator againſt a Judge? 217. Horning againſt Mi- 


nors, {b. If Offices do eſcheat by Horning ? 300. 
Houſe-mail. Vid. Preſcription, Oath. 


Fſband and Wife. Vid. Bond, Contract, Donation. If a 
Huſband be liable for the Wife's Debt, er quatenus, 217, 
218, 245, 246, 


Hypothecation, The Effects of a tacit Hypotheque, 222. If 
it be as well of the Stocking as of the Growth and In- 

creaſe? 223. If it holds for Reſts of former Years, a- 
mounting bur to one Yea!'s Rent? ib. | | 


DE HYPOTHECIS, 218, 219. Vid. Wadfet. 
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J. 


Diots, Legal Reverſions competent to Idiots, 374. Pre- 
ſcription againſt Idiots, ib. 


Improbation, 225, 226. Vid. Tenor, Tranſumpts. 
Incorporation, 89, 90, 227. Vid. Burgh | 


Impoſition. If Burghs for Payment of their Debts may lay Im- 
. poſitions on themſelves with Conſent of the Community? 
225. If the Heritors and Inhabitants of Shires may tax 
themſelves upon public Occaſions? 245, 287, 322. Vid. 
Militia, Quartering. | | 


Tnfeftment. Baſe Infeftment, 228, 365, 431. Publick In. 
feftment, 231. 


Infeftment of Annualrent, 228, 229. Infeftment both of An- 


nualrent and for Security, 229. Infeftment of Warrandice, 
464. Infeftments in Truſt, 230, 441. Conditional In- 
feftments, 230. Liferent Infettments, 115, 119. 


Inhibition, 232, 233, 234, 235, 236. Vid. Annualrent, 
Arreſtment, Competition. ; 


Inhibition on Contracts of Marriage, 207. Inhibition on 
Teinds, 237. If Inhibition affects Lands acquired there- 
after? 236. If it affects Heirs? 14. 


Inflance, 237, 292. 
| Intercommuning with Rebels, 389. 


Interdiction. If it affects perſonal Rights? 238. If Inter- 
dictors may conſent to Deeds in their own favours? 15. 
When Interdiction is looſed, will Deeds in the interim be 
* þ = If a Hulband can be interdicted to his own 

ife A 


Intereſt. Vid. Annualrent, 


[uterruption. 
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Interruption. Vid. Preſcription, Adjudication, Inhibition, Re- 
laxation. | : | 


Tntimation, 2, 310. Vid. Adjudication „Aſſignation, Arreſt- 
ment, Rebellion. 


Intromitter, 239. 

INVECTA er illata, ib. 

JURA complexa, 241. Vid. Executry. 
JUS accreſcendi, 241, 242, 243. | 


JUS Mariti, 242. Vid. Curator. If the Wife's Aliment falls 
under it? 91. If it gives a formal Right to the Wife's 
Liferent ? 243. If the jus mariti be liable to Eſcheat or 
Forfeiture, 243, 244. If it may be limited by Paction ? 
243, 245. If it may be compriſed? 244. If a Charge of 
Horning for an heritable Sum, belonging to the Wife, makes 
it fall under the Huſband's jus mariti? 244, 245. If it 
makes the Sum eſcheatable, 245, 246. 


Jus mariti et relittæ, 246, 247. 

JUS ſuperveniens, 247, 248. Vid. Compriſing, 124. 

JURA realia in re, et in cow, 323, 324. | 

Tuſtice-general. If he can judge in Crimes whereof the Pain 
is not defined by Law ? 248. If he may grant Protections 


to Perſons cited before him? 318. If he may advocate 
from Regalities? 5, 6. | 


* 


* IN. Neareſt of Kin, 249. Vid. Executors, Legacy, 
Legitime, Renunclation, Teſtament. 


King, 251. His Prerogative, 307, 388. King and Prince, 
251, 252. King's annexed Property, 310. Preſcription 
againſt the King, 313. Return of Lands to the King, 367, 
368. King's milus, 308. 


Kirk. lands. 
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Kirk-lands. Feus of Kirk-lands, and Confirmation thereof, 
64. Vid. Confirmation, Dilapidation, Preſcription. 


Kirk and Market. Vid. Death-bed. 


L. 


LAUDIMIUM, What? 252. 


Lawburrows, Ibid. 


In lecto, 252, 253, 254, 255. Vid. Death-bed, Legacy, Re- 
duction. | 


Legacy. If an univerſal Legacy may be proven by the Oath 
of the neareſt of Kin? 256. Or by the Inſtrument of a 
Notar? 256, 257, 432, 433. If Legacies not accepted be 
liable to Creditors? 228. Vid. Donatio. If Legacies to 
Children be liable to Collation? 266. Conditional Lega- 
cles, 237. 


LEGATUM anmum, 97. 


LEGATUM rei aliens, 258, 259. 
LEGATUM à legatario acquiſitum ante mortem defuncti, 


259, 290. 


 Legatars and Intromitters, 258. Subſtitution in Legacies, 256. 


Legal. Vid, Adjudication, Compriſing, Legal competent to 
Minors, 258, 312. To ldiots, 374, Vid. Preſcription, 
Compenſation, Minors. _ 


_LEGITIMA liberorum, 260. 


Legitimation, 267, 2: 5. Vid. Death- bed, Marriage, In leclo. 
Leſion. Vid. King, Minor, Damage, Reduction, Teſtament. 


LIEGE POUST IE. Vid. Death- bed, Donation, Faculty, 
Tailzie, Criminals, | 


Life, Vid. Faculty. Liferen 
iferent. 
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Liferent. Vid. Infeftment, Tack, Liferent of Lands, 245, 
269, 272, 379. Of drawn Teinds, 269. Of Graſs-rooms, 
241, 378. Of Salt-Pans, Mills, Woods, Coal-works, 270, 
Of Bonds, 271. | : 


Liferent Eſcheat. Vid. Eſchcat. 


Liferenters, 268, 465. Executors of Liferenters, 271. 
Limitation of Fees, 272, 274, 366. 


Litiſconteſtation, 244. Duo caſu poſſeſſor in mala fide conſti- 
tuitiir per litiſconteſtationem, et quando non? 275. 


LOCATIO e condudis, 411. Vid. Feus. 
LOCUS pententiz, 276, 317. 


Lords of Seſſion. Decreets of the Lords of Seſſion, 99. Their 
Power and Juriſdiction, 384, 385. A Caution anent their 
arbitrium 434. 


Looſing of Arreſtment. Vid. | Arreſtment, Cautioner. 


M. 
I PEiirates. Vid. Burgh. 


Mails and Duties, How they divide betwixt Buyer and Sel- 
ler, 104, 105. Betwixt Heir anc Liferenter, 97, 105, 
273. Vid. Diviſion, Aſſignation to Maills and Duties, 272. 


MAND AT. Vid. Commiſſion. 


Marriage. Age of Marriage, 2, 3. Marriage of Perſons un- 


der Age, 280, 281. If Perſons contracting to marry can 
be compelled to conſummate? 280. Communion of Goods 
in Marriage, 265, 266. Vid. Aliment. Vid. Contracts, 
Heirs, Shonſalid. Marriage and Legitimation, 267. Mar- 
riage clandeftine, 246, 285. Vid. Jus mariti. Diſlo- 
lution of Marriage, 242. Vid. Tocher. The Effect of 
Diſſolution within Year and Day, 280, 281. Vid. Jus 


mari. 


Marriage 


. © ones. A A JW OY 
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Marriage of Vaſlals, 277 — 285. How the Avail is to be 
eſtimate, 278, 280. If it be due when the Superior infefts 
the Heir unmarried, or when he is married in his Father's 
Time, or when he is Senex or valitudinary? 277, 278, 279, 
280. Where there are different Superiors, which of them 
has Right to the Marriage? 280, 281, 408. Where ſome 
Lands hold of the King ſimple Ward, and ſome taxt, will 
the King or his Donatar get both? 280, 283. Vid. Adju- 
dication, Compriſing, Wadfet. | . 


MATERNA maternis, 285, 286. Succeſſion in maternis, 
393. If a Mother and her Friends may ſucceed? 290. 


Militia, 287. Vid. Impoſition. 


Mills. Vid. Aſtriction, inve&a et illata, Liferenter. Horſe- 
mills, 287. Vid. Exccutry. Water-mills, 292. Vid. 
Extinction. 


Miniſters. If eo ipſo that they are Miniſters, they may be 
Nottars in Teſtaments, 533. Miniſters Stipends, 288, 289, 
306. Vid. Teinds, Poinding. 


Maſs. If a Scotſman living abroad in a Popiſh Country, and 


going to Maſs, be liable to the Penalties of the Laws of 
Scotland? 388, 389. 


Minor, 29. Vid. Tutors, Curators. If the ſhort Preſcription 
runs againſt Minors, 89, 309. Vid. Preſcription. If a 
Minor may change the Succeſſion of his Lands? 216, 289. 
If a Minor, having Curators, may teſtate without their 
Conſent ? 433, 434. Vid. Veſtament, Recognition. Oaths 
of Minors, 109. Confcilions of Minors, 64. Decreets 
againſt Minors, 289. Compriſings againtt Minors, 371. 


Reduction upon Minority, 289. 333. 


M OBILIA, 290, 316. The beſt differencing Maxim 
betwixt mobilia and immobilia, or heritable and moveable, 
133, 157, 290. Vid. Exccutry, De feeds pectuiiae & no- 
minum, Legitim. | | 


Miſſiue Letters, Vid, Locus poenitentiae. 


MODUS Halilis, 291. 
| Mzaveables. 
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Moveables. Vid. Executry, Mobilia. 


MOLENDINA navalia. 292. 


Mournings. Vid. Funeral Charges. 


MORTIS CAUSA. Deeds inter vives et nurtis cauſa, 166, 
Vid. Death-bed, Diſpoſition, Donation. | 


Multares, Vid. Mills. 

Mutual Obligements, 300. 

MUTUUM, 292, 293. : 

Murder. 388. Remiſſons for Murder, 343 


N 


| Nai of Kin, 249. vid. Kin, Executry. 
NOMINA debitorum 96, 316, 388. 


Nomination. Vid. Tutors, Executors. 


Nonentry. 293, 294. Nonentry in Feu-holdings, 268, 295- 
In Blanch-holdings, 293- In Annualrents 229, 366. In 
Teinds, 286, 287. Nonentry following Ward, 294. Vid. 
Preſcription. How it tranſmits, whether to the Superior's 
Heir or to his Executor? 36. Vid. Feus, Caſualties, Exe- 


cutry, Retour. | 
NON vwvalens agere, 310. 
Nottars. Vid. Legacy, Teſtament, Miniſters. - 
NOVODAMUS, 294, 295. Vid. Recognition. 
' 2 
O47 # Ratifications by Oath, 109, 110. Promiſe upon 


Oath, 317. If Probation by the Oath of Party be rele- 


vant againſt Preſcription? 311, 312. If yniverſal Legacies 
may 


Ys 


pl 
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may be proven by Oath, 256. Oath of Minors, 110. 
Qualified Oaths, 297, 298. What Qualities are properly 
intrinfick ? 298, 299. Oath of Coronation, 296. 


OR Co- reſpective Obligements 198, 299. Mutual 

Obligements in Contracts of Sale, 300. Obligements in 
Contracts of Marriage, 201 — 206. Obligements for Pro- 
viſion of Wives, 305, 469. Obligements in Diſpoſitions 
to gift the Caſualties of Superiority, 116, 117. 


Occult Crimes, 465. Vid. Witneſſes. 

Ofices. If a ſecond Gift of an Office can be lawfully granted 
during the Standing of a former, given ad vitam aut cul- 
pam? 188, 189. If Offices do eſcheat by Horning? 136, 
300. Vid. Horning, Executry. | 

OMISSA er male appretiata, 3o1. Vid. Executor. 

Order of Diſcuſſing Heirs, 161, 195, 196, 301, 403, 404. 

Order of Redemption, 199, 200, 330. 


Orkney and Zetland. The Caſe of the Admiralty of Orkney 
and Zetland, 470. 


_ Oveſjes, 238. 


P, 


Pion. Pactis privatorum non derogatur uri communt, 302. 
4 Pacta nuptialia, 243, 245, 246. 


PARAPHERNALIA, 435. 
Parliament, 303. Vid. Commiſſioners, Impugning the An- 


thority of Parliament, 226. Reductions before the Parlia- 
ment, 303. Ratifications in Parliament, 381. 


Paſſing from a Right, 303. 


Paſſing from an Action judicially, what it imports ? 292. Vid. 
Modus habilis, | 
Rre- Paſſiue 
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Paſſive Titles. Vid. Behaviour. 

. Patents of Honour, 303, 304. Vid. Feuda nobilia. 
Patronage. Vid. Altarage, Chaplainries. 

Pecunia pupillaris, 304. 305. 

Pleniſhing, 305. 


Portioners, Vid. Hears. 


Poinding. Vid. Arreſtment, Annualrent, Teinds. , 

Poinding of the Ground, 306. 

Prebendaries "42, 

Premonition. Vid. Redemption, Reverſion, Wadſet. 

Prerogative, 307, 308, 309. ; 

Preſcription, 91, . 309, 310, 311. Preſcription againſt the 
King and his annexed Property, 310, 313, 314, 323. Pre- 
ſcription againſt Minors, 309. Againſt Idiots, 374. Why 
ſhould a regiſtrate Bond preſcribe, and not a Reverſion ? 
312. If a preſcribed Bond can be a Ground of Compenſa- 
tion? 45. If it be relevant againſt Preſcription to offer 
to prove by the Party's Oath, that the Debt is nevertheleſs 


true and {till reſting? 312. Interruption of Preſcription, 
276. 


Preſentation of Vaſſals upon Forfeiture, 315. 


Promiſe. If a Promiſe to diſpone be relevant by the Party's 
Oath? 317. Quid juris, if the Promiſe was upon Oath? 
Ibid. | 

Proteclions, 318. 

Prorogation. Vid. Tacks. 

Proteftations for Remeid of Law, 384. Vid. Parliament. 


Provoſtries, 
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Provoſiries, 7. 

Proviſions. Vid. Children, Clauſes, Heirs, Death-bed. Pro- 
viſions in Contracts of Marriage, 248, 320, 405, 406. 
Proviſions in favour of Bairns, 318. Vid. Conqueſt. 


Bonds of Proviſion, 27, 37, 101, 102, 319. Proviſions in 
favours of Daughters, 321. Proviſions in Charters, 319. 


Pupils, 304, 305, 322. Vid. Minors, Tutors, Curators. 


Q. 


QUartering, 322. Vid. Impoſition, Militia. 


Qualified Oath, Vid. Oath, 


QUOD approbo non reprobo, 2, 
QUORUM, 322, 323. 


QU ANDO die- cedit in Graſs-rooms, 269, 273, 378, 


379, 380, 381. Vid. Liferenter. 
QU EX temporalia ad agendum, ſunt perpetua ad excipien- 
dum? 45. | 


R. 
Be Arting. Vid. Competition. 
Real Rights. Jura realia in re et in rem, 323, 324. 
Rebel. Cath belonging to Rebels at the Horn, how far 
liable to Creditors, 191, 192, 325. If an Aſſignation by a 
Rebel, not intimate before the Rebellion, will exclude the 


Donatar? 325. If a Rebel may diſpone for Payment of 
Debt? 191. | 


Rebellion, 325. Vid. Eſcheat, Forfeiture, Confirmation. 


Ratification. Judicial Ratifications of Deeds betwixt Huſband 


and Wife, 110. Ratifications in Parliament, 387. 
SE Recognition, 


k. 
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Recognition, What! 325, 326. If a Wadſet of the wh ole 


for a Sum below the Value of the half, with a Back-tack, 
If Infeftments of Warrandice, If Charters with a Novoda- 
mus to Sub-vaſlals, be all Grounds of Recognition? 326, 
327, 328. Vid. Wadſet. If Diſpoſitions by Minors or 
apparent Heirs do infer Recognition? 327. Whether 
Lands returning to the Superior by Recognition be in his 
Perſon, Heritage, or Conqueſt ? 403. 


Redemption of Wadſets and Declarators thereon, 328, 329. 
Money "gc. "70 for Redemption, heritable or moveable. 
200, 215. Vid. Heir and Executor. Order of Redemp- 


tion, 199, 200, 330. 


Re. entry after Redemption, 331, 335. Vid. Compriſing, 
Wadlet, Reduction. 


Reduction. If the Reducer of an heritable Right needs to be 
re- ſeaſed? 330, 331, 334, 429. Difference betwixt Re- 
duction and a Declarator of Redemption, 15. 


Reduction ex capite Inbilitionis, 49. 

Redudtion ex capite ledti, doli, metus, 332. 

Rediiction upon Minority and Leſion, 331, 333. 
Redudtion of Rights in defraad of Creditors, 54, 61, 331. 


Regality. If Lords of Regality can repledge from the Court 
of Juſticiary, 5. If Rights of Repality imply Eſcheats, 
though not expreſſed? 335, 385. It the Lord of Regality 
has Right to the whole of the RebePs Moveables, or only 

to ſuch of them as are within his own Territory? 59, 336. 
If Lands holden as well of other Superiors as thoſe holden 
of the King, may ve erccted in a Regality, 336. 


Regiſter. The Form and Effect of Regiſtrations, 337, 338 
3309. When Writs put in the Repifter cannot be found, 
What Remedy ? 337, 341- Regiſtration of Saſines, 382, 
497. Vid. Singular Sncceſlors, 


Relaxation. 


% IDEE 


Relaxatim. The Effect of Suſpenſion and Relaxation as to 
Liferent Eſcheat, where the Letters are afterwards found 
orderly proceeded, 118. | 


Relief. Bonds of Relief, 27, 28. If Cautioners may purſue 
for Relief before Diſtreſs? 341. Vid. Cautioner. The 
true import of a Clauſe of Relief, 341. Vid. Heirs, Order 
of diſcuſſing. | 


Relie. 254 Vid. Annuity, Jus mariti, Jus Relictæ, Terce, 
Executry, Legitim. Reſervation in favours of the Relic, 


345+ 
Relocation. Tacite Relocation, 342. 


RE LUIT IO ſeu retradtus, ibid. Vid. Reverſion. 


 Remifſion, 308, 343. Vid. Witneſſes. If the Exchequer had 


Power to grant Remiſſions? 343. Remiſiions for Murder, 
ibid. Remithon after Forfeiture, 179. 


Renunciation, 343. 344. Vid. Executry, neareſt of Kin. Re- 
nunciation by apparent Heirs, 344, 371, 461. Vid. Charge 
to enter. 

Requiſition. Vid. Wadſet, Debtor and Creditor, 

Repledging. Vid. Regality, Juſtice- general. 


Reſervation. Vid. Faculty. 


Neſignation. Entry of Aſſignies upon — 113. En- 


try upon Reſignation by a ſingular Succeſſor, 114. If Reſig- 
nation once made may be paſt from without the Superior's 
Conſent? 346. If after Reſignation accepted the Superi- 
or be denuded, can his ſingular Succeſſor be compelled to 
infeſt the Vallal, 68, 114, 346. Oiſt. 1, 4. 347, 351. If 
Reſignations in favorem do prejudge ſingular Succeſlors? 


347. If Reſignation accepted denudes the Diſponer ? 68, 
241, 349, 351, 358, 304, 365. 


AN ex perſona reſignatarii & ejus vel obitu vel delicto, cuſto- 
dia heredis et alia emolumenta domino directo obvemant © 


8. 
34 AN 
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AN in feudis que de domino rege tenentur idem jus fit, adeo ut 
per reſignationem vaſſalus devęſtiatur? 349. 


SI alienatione facta, et ex ea reſignatione alia poſtea far, et ex ea 
etiam reſignatio in faverem alterius, iſque primus inveſtitutus 
fuerit, et poſi eum primus acquirens, Queritur, Uter potior? 


*. 


AN is qui in dominium diredtum ſucceſſit titulo ſingulari, teneatur 
acquirentem in vaſſalum recipere ex reſignatione in manibus 


auctoris? 355. 


AN Superior, nedum reſignatarium ejuſque hearedes, ce Fonarios 
inveſtire teneatur. 350. 


DE reſignationibus a domino directo A, an devęſtiant re- 
fignantes? 358. 


Reſtitution. Vid. Leſion, Minors. 
Retention. 36 5. | 
Retiring of Papers, 427. 


Retour. Vid. Extent, Preſcription, Union. If Sheriffs be 
liable for all contained in Retours, when ſome of the Lands 
are in another Shire, 366, Retoured Duty of Annualrents, 
230, 366. Retoured Duty in Feus, 1645 292. Vid. Non- 
entry, Preſcription, | 


RETRACTUS feudalis, „ 


Return of Lands to the Superior upon a Proviſion. 367. 
Return of Lands to the King, failing Heirs-male. 1b. 


Reverſion. 368. Whether general Clauſes ſubjoined to Re- 
verſions be rea] or not? 368. Eiks to Revertions, 369. 
did. Debitor and Creditor. Reverſions of Compriſings 
againſt apparent Heirs, 371. If perſonal Reverſions may 
be compriſed? 1b, If they fall under Forfeiture? 373. If 
they may be aſſigned? Jb. Why a Reverſion regiſtrate 
preſcribes not, while Bonds regiſtrate do? 370. Vid. Pre- 
{cription, W adſer, Compriſing. 


Revocation. 
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| Revocation, Vid. Death- bed, Donation. Revocation by the 
King. Vid. King. Reduction on the King's Revocation, 
251 | 


Rights. Vid. heritable and moveable real Rights, 323, 324. 
The general Rule in preferring real Rights, 375, 376. 
Rights made by Dyvours, {bid. Rights in defraud of Credi- 
tors, 376. Rights a non habente poteſtatem, 377. Rights 
_ 3 futuri temporis, Ibid. Rights with Conſent. Vid. 

Onlent. 


* 
Auage. Vid. Wrack. 
Act ſalvo, 385. 


Saſine. If a poſterior Saline firſt regiſtrated, he preferable to 
a prior Saſine regiſtrated alſo debito tempore, but after the 
ſecond? 382. If a Saſine given by a Bithop, not regiſtra- 
ted, will militate againft his Succeſſor in Office, Ibid. 


Service of Heirs, general and ſpecial, 24, 212, 382. 
Seal. Writs paſſing the Great and Privy Seals, 192. 


Servitude, and how extinguiſhed ? 383, 384. Vid. Common- 
ty, Paiturage, Teinds, Extinction. 


Seſion. Lords of Seſſion, their Juriſdiction, 302, 385. 


Sheriff. If the Precepts of Sheriffs may be put in Execution 
after their Death? 385. If Sheriffs be liable for all con- 
tained in the Retour of an Heir, when ſome Part of the 
Lands are in another Shire? 366. Burghs Sheriffs within 


theinſeiyes, 385. 


Ships, 292. If Ships be poindable, et quomode? 385. If a 
Ship may be effectually tranſmitted by Delivery of the Ven- 
dition, without actual Tradition? I.. 


Shore. What it is? 307. 
| Single 
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Single Eſcheat. Vid. Eſcheat. 


Society. If Society in Trade or Shipping falls under Execu- 
try ? 131. Vid. Executry, Jura complexa. 


SOCII Criminis. Vid. Witneſſes, 
SPONSALIA, 386. Vid. Marriage. 
Steelbou-Grods, Ibid. 


Strangers, 387. Strangers Debts, 388. Vid. Mobilia, Teſtament. 
Proceſs againſt Strangers, 315, 316. | 


Subjedts living abroad, 388, 389. 
Subſtitution, Vid, Bond heritable, Deſtination, de feodo pecu- 


niae et nominum, Tailzie. Subſtitutions in Contracts of 
Marriage, 140, 141. Subſtitutions in Bonds and how they 
tranſmit? 20, 21, 22, 157, 158, 159, 389, 390, 416. If 
a Charge of Horning will alter the Subſtitution? 25, 26. 
If a Subſtitution may be altered by a poſterior Bond of 
Corroboration ? 147, 157, 158. How far Subſtitutes are 
liable to their Predeceſſors Debts, 158, 161, 162. Subſti- 


tutions in Legacies, and how they tranſmit? 393, 402. 


Succeſſion. Succeſſion of the Heir in Heritage, and of the 
Relict and Bairns, and neareſt of Kin in Moveables, 
200266, 394. Vid. Fiars, Legitime, Executry, Con- 
queſt. | 


Syicceſſion in maternis, 284, 28 5, 394. 
Succelſun litulo lucrativo, 195, 196, 202, 406, 407. 


Singular Succeſſors, 408. Vid. Confirmation, Eutry, Reſigna- 
tion, Gift. | 5 


Superior. Eldeſt Superior, 408. Superior mediate, 409. If a 
Superior can purſue his Caſualties before his own Baron 
Court? 28, If the Superior can urge a Purchafer to enter ? 
113. Vid. Compoſition, Entry, Non-entry, Manage, 

Compriſing, Contolidation. - 


Suſpenſion 
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Suſpenſion and Relaxation. The Effect thereof as to Liſerent- 
eſcheats, 118, 119. 7 


SYLVA CAEDUA, 469. 
T, 
PACIT Relocation, 342. : _ 


Tacit Hypothec, 222, 223. 


Tack, If Tacks ſet by the Huſband of Lands wherein his Wife 
ſtands infeft will bind her? 270. If Tacks affigned fall 
under the Aſſigny's Eſcheat ? 120. Whether ſhort Tacks 
fall to the Heir or to the Executor? 136. If a Tack 
to Heirs being aſſigned, will ſubſiſt to the Aſſigney, tho? - 
the Heirs be not ſerved ? 121, 159, 160. Quid juris, If there 
be no Heirs as in the Caſe of Baſtardy or ultimus haeres? . 
121. Tacks with Steelbow Goods, 387. If Tacks ſet to 
endure till Payment of a certain Sum, are binding on ſiugu- 
lar Succeſſors ? 411. If the Regiſtration of a Tack in the 
Regiſter of Reverſions, would ſupply the Want of Poſſeſ- 
ſion, and make the Tack real? 411, 412. Why Tacks 
without Poſſeſſion ſhould prejudge beneficed Perſons, and 
not other ſingular Sueceſſors? ib. If a Tack for 15 Years 
without Mention of Heirs would tranſmit at the Tackſman's 
Death for the remaining Years of the Tack? 296, 297. 


Tacks of Teinds, 303, 413. If Tacks of Teinds cled with 
Poſſeſſion, be good againſt ſingular Succeſſors? 411, 414. 


Back-tack. Vid. Recognition, Wadſet. The Reaſon why Back- 
tacks in Wadlets are good without a definit Iſh, 413. 


Tailzie. How far Heirs of Tailzie are liable to Debts, 210, 
211, 212. In what order Heirs of Tailzie are to be diſcuſled ? 


Vid. Order. When Heirs of Tailzie are to be conſidered 
as Creditors, 212, 213. Contravention of Tailzie, 216, 217, 
417, 424. Fiars in Tailzies, 167, 424. Vid. Bond heritable, 4 
Fiar, Fee, De feodo pecuniae et nominum, Subſtitution. 


3838 | Teinas 


| 
| 
| 
[ 
| 
| 
| 
if 
| 
| 
| 


"ns | Tie INDEX. 


Teinde. How and when introduced? 98. Teinds, a great Ser. 

vitude on Property, and how Proprietors may be relieved 
of that Servitude, without any real Wrong to Titulars and 
Tackſmen? 99. Rights and Infeftments of Teinds, 425, 
Vid. Annualrent. Teind of Fiſh, 426. Third and Teind, 
436. Titulars of Teinds, 439. Tacks of Teinds, 303. 
Vid. Tacks, Inhibition upon Teinds, 237. 


Tenor. If a Compriſing may be made up by proving the Te- 
nor? 427. If a Decreet for proving the Tenor will ſa— 
tisfy the Production in an Improbation ? 427, 428, 429. 
If the Tenors of Bonds, Acts and Sentences of Court may 
be proven? 427, 428. | 


Terce. If the Terce can be excluded by the Defuncts per- 
ſonal Debts ? or, by his Diſpoſition or Reſignation with- 


out Infeftment in his own Time? or, by Compriſings with- - 


oat a Charge to the Superior? or, by Reverſions not re- 
giſtred? 328, 329, 330, 331. Vid. Liferent, Eſcheat. Dit 
ferencc betwixt a Terce and a Liferent, 430, 433. Terce 
of Wadſets and other redeemable Rights, and of the Mo- 
ney upon Redemption, bid. 


Teſtament. If a Teſtament may be holograph? 431. If a 
Criminal under Sentence of Death can teftate ? go, 91. If 
a Minor can teſtate without Conſent of Curators, 433, 434- 
If a Teſtament can be proven or made up by the neareſt 
of Kin, and other Witnefles? 97, 433. Or ö 
ment of Notar? 432, 433. Teitaments made in foreign 
Countries, 1hid. Vid. Strangers. Teſtaments by Children 
within the Years of Pupillarity, or in confinio, 434. When 
Leſta ments are ſaid to be execute, 435. Vid. Executry, 
Teſtament on the Wife's Part, bid. 


Titles of Honour. How they tranſmit to Heirs female?! 437. 
Vid. Feuda mobilia. If Titles of Honour can be reſigned 
in favorem, 304. Vid. Parents. | 


Tocher. If a Tocher in a Contract of Marriage ought to be 
conſtrued in Satisfaction of all prior Bonds of Proviſion, tho? 
it be not ſo expreſſed, 439, 440. Vid. Executry, Neareſt of 


Kin, Renunciation. 


Tranſumpts, 449, 441. 


Trea ſon 
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Treaſon, Vid. Crimes, Forfeiture, Truſt, Poſterity of Trai- 


tors, 440. 


 TREBELLIANICA, 441. Vid. Executor. 


Truſt. If Backbonds and Declarations of Truſt be equivalent 
do an Aſſignation? 441. Truſtees in Infeftment, 441, 442. 
Truſtees committing Treaſon, 161d. | 


Tutors. If a Tutor can be compelled to accept? 443. If a 
Tutor of Law can oppoſe a Dative, after Year and Day ? 
443, 446, 447. If the Father can act as Tutor and Admi- 
niſtrator of Law, without being ſerved or authoriſed ? 443. 

And if Payments can be ſafely made to him without a Sen- 
| tence ? 446. If Tutors may be charged for their Pupils 
Debt? 444. Tutor ratione rei, 446. Tutor ſine quo non, 447. 
Vid. Quorum, vid. Tailzie. Brieve of Tutory, 445. No- 
mination of Tutors, 443, 446. . 


U. 


Vion. The Effect of Union and Erection of Lands into 
a Barony, 7, 8, 447, 448. Vid. Annexation, Retour. 


V. 
J/ Hue of Marriage. Vid. Avail, Marriage. 


Aal. Vid. Superior. 


Vendition. Vid. Ship. 


Vitious Intromifſion. 


VINCO Vincentem. Vid. Competition. 


W. 


